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Preface 


Since the establishment of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 51 
volumes, including this volume, of decisions of the Comptroller Gen- 
eral of the United States. The law authorizes and requires that such 
decisions be rendered in advance, upon request, to the heads of 
departments and establishments and disbursing officers (sec. 8 of the 
act of July 31, 1894, 28 Stat. 208 and 42 Stat. 24, 31 U.S. Code 74), 
and to certifying officers (sec. 3 of the act of December 29, 1941, 55 
Stat. 876, 31 U.S. Code 82d). Decisions also are rendered to claim- 
ants who request review or reconsideration of claims which have been 
disallowed in whole or part, and to disbursing and certifying officers 
who request reconsideration of items for which credit has been dis- 
allowed. The decisions appearing in these volumes have been selected 
as constituting the more important, from the standpoint of general 
application and precedent, of those rendered during each fiscal year. 
It is with the view to preserve such decisions in an authentic and 
permanent form, convenient for reference, and to provide guidance 
for the administrative officers of the Government that these volumes 
are published. 

The decisions contained in this series are made available to Gov- 
ernment agencies in advance of publication of the volume through 
the circulation of mimeographed copies of the decisions and of the 
“Digests of Published Decisions,” as well as by the issuance of monthly 
pamphlets which are consolidated in an annual volume. 

The monthly pamphlets for September, December, and March of 
each year include quarterly index digests. The June pamphlet in- 
cludes a complete cumulative index digest with citation tables for all 
the decisions in the annual volume. 

Eight consolidated indexes have been compiled, the first entitled 
“Index to the Published Decisions of the Accounting Officers of the 
United States, 1894-1929,” and the second and subsequent quinquen- 
nial indexes entitled “Index Digest of the Published Decisions of the 
Comptroller General of the United States” covering the following 
periods: July 1, 1929-June 30, 1940; July 1, 1940-June 30, 1946; 
July 1, 1946-June 30, 1951; July 1, 1951-June 30, 1956; July 1, 1956- 
June 30, 1961; July 1, 1961—June 30, 1966; and July 1, 1966—June 30, 
1971. These indexes are compiled to assist in research for precedents 
with respect to matters coming within the jurisdiction of the General 
Accounting Office. 





Decisions appearing in the published volumes should be cited by 
volume and page number, as 50 Comp. Gen. 565. Decisions of the 
Comptroller General, which are not selected for publication, should 
be cited by the applicable file number and date, for example, B—-176160, 
June 30, 1972. 








COMPTROLLERS GENERAL OF THE UNITED STATES 





1981-To Date 

Name State Date of Expiration 

commission of service 
Elmer B. Steats............... Seotanaewe te Se oe oad ie. 632, 
A CORRE, OS. Uaildccoccceceescees Pe ONE OSs <osucseacavece Mar. 18, 1955 |'July 31,1965 
Lindsay C. Warren. .-_-...........-...-- noah SEODUIPMNUEEIIU LL, covecerssseses Aug. 1, 1940 ‘Apr. 30, 1954 
iL 2. Cah db coccesssnceses New Hampshire. -_...........--. Apr. 7,1939 |?June 19, 1940 
J. Raymond McCarl............-..- aval NORSREBS « Hs oo se sc vcicccces June 29,1921 | June 30, 1936 


COMPTROLLERS OF THE TREASURY 














1894-1921 
Walter W. Warwick.....................- eS ena nema: Sept. 1,1915 | June 30, 1921 
George E. Downey...-..............-.---- Ne et ec aea nue May 16,1913 | Aug. 31,1915 
Robert J. Tracewell..................--- Indiana. ......................--| July 26,1897 | May 15,1913 
Robert B. Bowler..................-..-- Ohio... a ee eee rere | Oct. 1,1894 | Aug. 4, 1897 
1817-1894 
First Comptrollers 
ON SO a re ince k ace canal skeideavnce May 6, 1893 | Sept. 30, 1894 
PN SEE Ere RR eo ee May 10,1889 | May 14, 1893 
Milton J. Durham... .........-- eal np a Sabbncet aan cee Mar. 20,1885 | Apr. 22, 1889 
William Lawrence. .__-_........ ‘Sc aaa eae nemaiie spe oareccee July 15,1880 | Mar. 24, 1885 
Albert G. Porter....... DOE. huksnnniaeun’ en ae Mar. 5,1878 | June 10, 1880 
A AD eae Dit acrenccossihstneteahsaae Jan. 14, 1863 |} Feb. 25, 1878 
Elishe Whittlesey... ............--....--. anaes -...---..-.--| Apr. 10,1861 PJan. 7, 1863 
William Medill_..........-- Sec kebeeaeenee en oer be ee eats Mar. 26,1857 | Apr. 30, 1861 
Elisha Whittlesey... ....... pbetceaabaahs% CN no a cers ten Sad ha aad eae May 31,1849 | Apr, 30, 1857 
James W, McCulloh...............-..-..- DEES: coc cedsetGede-55- .| Apr. 1,1842 | May 31, 1849 
is en ck sicnhaenniie Pennsylvania...................| Apr. 6, 1841 Sept. 13, 1841 
DO eee >. ll ee .....--| Feb. 23,1838 | Apr. 19, 1841 
I dd nicidcsunsscesscccevcecvesceh UIC wasccccacccccscsnun eee 18, 1836 Feb. 28, 1838 
Joseph Bn ccvsgiaacuuacs ites sncanacccwswnsadene Mar. 3,1817 | June 30, 1836 
! Retired. 


2 Resigned. 
3 Died in office. 








Name 


EE 
SS MeN dsc ctslg be on censqsessace 
Sigourney Butler. ....................-++ 
ls ME cinsaccncciececeseocces 


c C. Carpenter........ 
John M. Brodhead 





James B. Thornton....................-. 
Rh alll Sd . 
Richard Cutts............- So ; 


=. Ul l—=—Sl—— 
of PRs cn ccnidéboscceses 





1817-1894 
Second Comptrollers 


Sate 


Massachusetts................... 


New Hampshire. --.-.- pia 
District of Columbia. - 
New Hampshire - -- - - - 


New Hampshire... .... RE 
New Hampshire. ..............- 
Massachusetts... ..... wnat 





1789-1817 


Comptrollers of the Treasury 





Joseph Anderson 
Ezekiel Bacon... 





Date of 
commission 











Expiration 
of service 


Sept. 30, 1894 


June 5, 1893 
May 26, 1889 
Apr. 1, 1887 
June 1, 1885 
Sept. 30, 1877 
Jan. 23,1876 
May 11, 1863 
Oct. 


Nov. 28, 1850 
June 30, 1836 
May 24, 1830 
Mar. 21, 1829 


Mar. 3,1817 
Feb. 28,1815 
Feb. 10,1814 
Nov. 21, 1811 


Apr. 16,1791 





DEPUTY COMPTROLLER GENERAL OF THE UNITED STATES 
1971 To Date 





Name Stats Date of Expiration 
commission of service 
} 


PO Ss nececcasentscuccicanses i tirsihctnencnecedpittnerancnniaieseat PIED TEE beccccacscuntie 
- _ _ — - ! —_ ! 


ASSISTANT COMPTROLLERS GENERAL OF THE UNITED STATES 
1981-1971 


Robert F. Keller . Maryland Sept. 29, 1969 | July 12,1971 

Frank H. Weitzel-_- .| District of Columbia -| Jan. 18,1954 |3Jan. 17,1969 

Frank L. Yates... -.- West Virginia---____- | May 1,1943 |?June 29, 1953 

Richard N. Elliott. - .-| Indiana. -.......-- -| Mar. 6,1931 |? Apr. 30, 1943 

SAN Ut GU wiadds scekecewcsccsucentelavicd ee Ys ee ...-| June 30,1921 |} Nov. 11, 1930 
| 


| 

















ASSISTANT COMPTROLLERS OF THE TREASURY 








1894-1921 
Charles Marshall Foree.................. |, RE ee ee ee Ce | Sept. 1,1915 | June 30, 1921 
Walter W. Warwick. ............... ceil Cth) > cece IRs hla Cette | May 24,1913 | Aug. 31,1915 
Leander P. Mitchell___.........--- Se, "aac ental aaieigpien ala | Jan. 18,1898 |? Dec. 6, 1912 
Edward A. Bowers. .............-- wiht GETS Sa ckadasccwesbecucs | June 6,1895 | Dec. 24, 1897 


See FE acddiddeawsseedanades | Oct. 1,1894/ Apr. 16, 1895 
| 


1 Title changed to Deputy Comptroller General of the United States. 
2 Died in office. 
3 Retired. 
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[ B-172909 J 


Bids—Mistakes—Intended Bid Price Uncertainty—Correction In- 
consistent With Competitive Bidding System 


The determination by the contracting agency that although the low bidder on 
a military housing construction project had made a bona fide mistake, but in 
the absence of clear and convincing evidence of the bid actually intended the 
bid may not be modified but only withdrawn as the degree of proof required 
to permit correction is much higher than that required to justify withdrawal 
of a bid, is a question of fact made pursuant to authority delegated by the 
United States General Accounting Office (GAO) to administrative agencies, 
subject to GAO review, and review of the data furnished in support of the 
alleged error evidences the determination was reasonable, for there is nothing 
inconsistent in the fact the data submitted proves the existence of a mistake 
but does not meet the standard of proof required to establish the bid intended. 


To vom Bauer, Coburn, Simmons & Turtle, July 1, 1971: 

Reference is made to your letter dated June 16, 1971, and prior 
correspondence, on behalf of National Housing Industries, Incorpo- 
rated (National Housing), protesting against the administrative 
refusal to correct National Housing’s low bid submitted under invita- 
tion for bids No. F02600-71—B-0339, issued by Williams Air Force 
Base, Arizona. 

The invitation, issued on February 24, 1971, requested bids for the 
design and construction of 200 military family housing units at 
Williams Air Force Base, Arizona. The nine bids received, opened 
on April 6, 1971, were as follows: 


National Housing $2, 880, 000 
Bidder No. 2 3, 186, 398 
Bidder No. 3 38, 246, 710 
Bidder No. 4 3, 263, 642 
Bidder No. 5 3, 279, 988 
Bidder No. 6 3, 295, 000 
Bidder No. 7 3, 467, 550 
Bidder No. 8 3, 566, 296 
Bidder No. 9 3, 648, 997 


The Government estimate for the project was $3,645,000. 

It is reported that immediately following the bid opening a repre- 
sentative of National Housing stated that since National Housing 
had designed their own houses, they knew what it cost to build them 
even though their bid was considerably lower than any other bid sub- 
mitted. However, due to the wide variation ($306,398) between the bid 
of National Housing and the next lowest bid, and also because it was 
$765,000 below the Government estimate, the contracting officer, by 
letter dated April 7, 1971, requested National Housing to carefully 
review their bid and submit written verification of its accuracy. 
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The contracting officer reports that on April 8, 1971, he talked, 
via telephone, with the National Housing representative who attended 
the bid opening and he stated that they were reviewing their bid, 
that everything appeared to check out satisfactorily, and that they 
would submit a written verification of the bid in the near future. 
Not having received the verification, the contracting officer called 
National Housing’s representative on April 12, 1971, and he advised 
that the bid was still under study. The following day, April 13, 
the contracting officer received a telephone call from another repre- 
sentative of National Housing who advised that a mistake had been 
discovered in their bid and requested a meeting the following day. 
On April 14, two representatives of National Housing met with base 
procurement officials and stated that indirect construction costs total- 
ing $144,743 had been inadvertently omitted from their bid, and 
requested permission to increase the bid by that amount. 

The alleged error was confirmed by letter dated April 15, 1971. 
Thereafter National Housing submitted copies of their subcontractors’ 
bids, worksheets used in computing the bid and affidavits explaining 
the alleged mistake and how it occurred. The contracting officer re- 
viewed the data submitted and concluded that the bid price included 
only direct construction costs plus 614 percent thereon, or $175,774, 
for general administrative overhead and profit and that bid did not 
include various indirect costs totaling $144,743 which he considered 
valid and necessary for the successful performance of the contract. 
The documentation required by Armed Services Procurement Regula- 
tion (ASPR) 2-406.3(e) (3) (v) was submitted to the Office of the 
Staff Advocate, Headquarters Air Force Logistics Command, Wright- 
Patterson Air Force Base, Ohio (AFLC/JA), for final decision with 
the contracting officer’s recommendation that National Housing be per- 
mitted to modify their bid as requested. 

Pursuant to authority delegated under ASPR 2-406.3(b) (3), 
AFLC/JA made a determination as follows: 

In accordance with ASPR 2-406.8(a) (8), I hereby make the following admin- 
istrative determination : 


That clear and convincing evidence has been presented that National Housing 
Industries of Phoenix, Arizona, made a bona fide mistake in its bid to IFB 
F02600-71—B-—0889, 


That clear and convincing evidence has not been presented as to the bid 
actually intended. 

That National Housing Industries is not permitted to modify the bid, but 
is permitted to withdraw the bid from consideration for award. 


By letter dated May 4, 1971, the contracting officer advised Na- 
tional Housing that their request for bid modification had been denied 
and requested written confirmation whether they wished to withdraw 
the bid or have the bid considered for award as submitted. Thereafter 
you requested on behalf of National Housing that AFLO/JA review 
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the administrative determination made. Such request was granted; 
the review was conducted and the original determination was reaf- 
firmed. Thereupon you filed a protest with this Office against the ad- 
ministrative denial of National Housing’s request for correction of 
their bid. 

You urge that the evidence submitted by National Housing in sup- 
port of the alleged error clearly establishes both that an error was in 
fact made and the intended bid price. Therefore you contend that Na- 
tional Housing should have been permitted to correct the bid. Orig- 
inally, the authority to consider correction of mistakes in bids was 
retained in the General Accounting Office. Later the authority to cor-" 
rect mistakes alleged after bid opening and prior to award was dele- 
gated to the procuring department. 29 Comp. Gen. 393 (1950). While 
the General Accounting Office retained the right to review the admin- 
istrative determination, the weight to be given the evidence was recog- 
nized as a question of fact to be considered by the administratively 
designated evaluator of the evidence. 41 Comp. Gen. 160, 163 (1961). 
With respect to the Department of the Air Force, that authority is 
delegated, without authority to redelegate, to AFLC/JA. See ASPR 
2-406.3(b) (3). 

From the data furnished in support of the alleged error, we cannot 
conclude that there was no reasonable basis for the determination 
reached. We find nothing inconsistent in the fact that the data sub- 
mitted was found to include clear and convincing evidence of the 
existence of a mistake, but did not meet the same standard of proof 
with respect to the intended bid. The degree of proof required to per- 
mit correction is much higher than that required to justify withdrawal 
of a bid. 36 Comp. Gen. 441 (1956). 

Accordingly, the protest must be denied. 


[ B-160096 J 


Military Personnel—Training—Civilian Schools—Studies Related 
to Military Specialty 


Under the Marine Corps Associate Degree Completion Program (MADCOP), 
which requires an enlisted man to reenlist or extend his enlistment so as to have 
6 years of active duty remaining at the time of assignment to the 2-year junior 
college program for the purpose of obtaining an associate degree, and which 
authorizes payment of all tuition costs and fees and the continuation of a mem- 
ber’s pay and allowances, including previously approved proficiency pay, a mem- 
ber selected for MADCOP who will not use his specialty while attending junior 
college may only be paid a variable reenlistment bonus and proficiency pay if 
the major course of study pursued is reasonably related to his critical skill, such 
as a disbursing man studying data processing and who upon completion of the 
studies that enhanced his skills will resume the duties he had performed prior 
to entering the program. 
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To the Secretary of the Navy, July 2, 1971: 


Our Defense Division has raised certain questions concerning pay- 
ment of the variable reenlistment bonus and proficiency pay to enlisted 
members of the Marine Corps who qualify for the Marine Corps Asso- 
ciate Degree Completion Program (MADCOP). 

It appears from Marine Corps Bulletin No. 1560, dated March 23, 
1970, that the MADCOP is a program which enables selected enlisted 
members to work toward an associate degree in a junior college. The 
bulletin states that the increasing complexity of the Marine Corps 
require an increasing number of highly trained enlisted Marines, par- 
ticularly those with qualifications in many technical areas. It is said 
that the program should provide outstanding Marines, who would 
otherwise leave the Marine Corps in search of higher education, with 
a means of obtaining an associate degree while remaining in the 
Marine Corps. 

Also, it is said that the scope of the program will provide assistance 
in pursuit of an associate degree in any basic arts or science curriculum 
and does not preclude a change in the major pursuit during the first 
semester. The applicant states on his application the major subject 
which he will pursue in his course of study and any change in the 
major course during the first semester must be approved by the Marine 
Corps. The directives do not appear to require, however, that the major 
subject area be related to a critical skill for which an applicant may 
have been awarded proficiency pay. 

In order to be eligible for the program, a member must agree to 
reenlist or extend his enlistment so as to have 6 years of active duty 


remaining in the Regular Marine Corps at the time of assignment to 
the 2-year program. The Marine Corps pays all costs for tuition, books, 
laboratory fees, and other academic fees of the participating Marine. 
The bulletin further states that the member continues to draw normal 
pay and allowances, including proficiency pay if previously authorized. 

The case of Sergeant Robert N. Diab, 2192001, USMC, has been cited 
as an example of the payments of variable reenlistment bonus and 
proficiency pay that are made incident to enrollment in MADCOP. 
Sergeant Diab enlisted in the Marine Corps on May 8, 1967. On 
November 13, 1969, he submitted an application for assignment to 
MADCOP, stating that he would pursue a course of study in data 
processing. His application included an agreement to reenlist or to 
extend his current enlistment so that he would have an obligation of 
at least 6 years of active service remaining at the beginning of his 
assignment to the educational program. Sergeant Diab’s application 
was approved and on January 2, 1970, he reenlisted for 6 years. He was 
enrolled at Pensacola Junior College in Pensacola, Florida, in a course 


of studies in the field of data processing as indicated in his application. 
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At the time of his reenlistment, in addition to the regular reenlist- 
ment bonus, Sergeant Diab received a variable reenlistment bonus of 
$7,531.20 under the provisions of 37 U.S.C. 308(g) for his critical 
military skill of disbursing man (MOS 3421). 

The validity of this payment was questioned because after his assign- 
ment to MADCOP and while attending Pensacola Junior College, 
Sergeant Diab did not actually utilize his critical military skill of 
disbursing man and his reenlistment was not for the purpose of per- 
forming in the skill for which the bonus was paid. Cf. 47 Comp. Gen. 
414 (1968) relating to Navy members who are enrolled in the Navy 
Enlisted Scientific Education Program (NESEP). Furthermore, 
neither the regulations describing the MADCOP nor assignments to 
individuals selected for the program indicate any connection between 
selection of a particular individual for the program and his possession 
of a critical military skill. Nor is an individual possessing a critical 
military skill required to be enrolled or remain in a course of study 
directly relating to his critical military skill. 

In the letter of January 18, 1971, however, from the Commandant 
of the Marine Corps to the Commanding Officer, Marine Corps Finance 


Center, Kansas City, Missouri, the associate degree program is ex- 
plained, in part, as follows: 


2. The MADCOP is a program designed to equip enlisted Marines to meet the 
increasingly complex requirements and demands of a modern armed force, 
particularly in technical areas. It is not in any sense intended to be a program 
leading to a commission; a participant continues in an enlisted status both 
during and after successful completion of training. Nor is the MADCOP designed 
to be a retraining program ; it is not expected that the Marine’s military occupa- 
tional specialty ( (MOS) will be changed as a result of his additional schooling. 
In other words, the program contemplates that upon completion of training 
the Marine will resume his regular duty in the same military skill in which 
he performed prior to assignment. This does not mean to imply, of course, that 
a Marine who completes the MADCOP will not later be commissioned if he 
qualifies under some other program nor that his MOS will not be changed if 
the needs of the service so dictate. 

8. This Headquarters holds the view that the objective of the MADCOP 
readily distinguishes it from the Navy Enlisted Scientific Education Program 
(NESEP) and “similar” programs. The NESEP is intended to ultimately lead 
to a commission. It does not envision that a member who successfully completes 
training will again perform in his enlisted military skill. In view of the marked 
differences between the NESEP and the MADCOP, and since references (b) and 
(c) treat exclusively with the NESEP and “similar” programs leading to a 
commission, we are of the opinion that those references have no application to 
the MADCOP. 

4. Turning to the specific case of Sergeant Diab, it is noted that he received 
a VRB for the critical military skill of disbursing man (MOS 3421). His records 
indicate that he is majoring in data processing while attending Pensacola 
Junior College under the MADCOP. With the expanding automation of Marine 
Corps pay and personnel systems, and especially with the impending implementa- 
tion of the fully automated Joint Uniform Military Pay System by the Marine 
Corps, it appears that Sergeant Diab’s training in data processing will greatly 
enlarge his overall skill as a disbursing man and will prove to be of immeasur- 
able value to the Marine Corps for the balance of his six-year reenlistment. We 
therefore consider that he is “qualified and serving in his critical military skill” 
while undergoing training to enhance his proficiency in that skill, 


475-947 O-73-3 
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6. In light of the foregoing, it is the opinion of the Commandant of the Marine 
Corps that Sergeant Diab was properly paid a VRB incident to his reenlistment 
of 2 January 1970. 


As stated above, the pertinent directives do not appear to contain 
any requirement that a member possessing a critical skill for which 
he has been awarded proficiency pay, and who is selected for the pro- 
gram, shall pursue a course of study in which the major subject area 
will have any relationship to his critical skill. 

The payment of the variable reenlistment bonus under 37 U.S.C. 
308(g) to a member who has been designated as having a critical 
military skill, wpon his first reenlistment, is authorized as an induce- 
ment to reenlist for the purpose of retaining the use of his service in 
such capacity. 47 Comp. Gen. 414 (1968). 

Marine Corps Order No. 7220.12F, March 13, 1970, provides that 
continuation of proficiency pay (specialty) is contingent upon con- 
tinued qualification and satisfactory performance in the skill for 
which the award was made. Such pay is to be terminated (paragraph 
5b(2)(c)) if the member is assigned to any duty not requiring the 
specialty on which the pay is based, the effective date of termination 
to be the day prior to reporting to the new assignment. 

This provision, the paragraph states, is not applicable to additional 
duty assignments not materially interfering with performance of the 
member’s primary duties; to temporary or special duty not exceed- 
ing 90 days; and to duty under instruction in a service school pertain- 
ing to his specialty and where the trainee will be reassigned to that 
specialty upon completion. of the training. 

It seems clear that a member possessing a critical skill, such as 
Sergeant Diab who holds the MOS of disbursing man and who is re- 
enlisted for MADOOP schooling, will not be utilizing his specialty 
while attending a junior college to obtain an associate degree. In 
view of the representations made by the Commandant of the Marine 
Corps, however, that the schooling will enhance his skill and that, as 
in the case of trainees assigned to duty under instruction in a service 
school pertaining to his specialty, upon completion of the schooling 
it is contemplated that the Marine will resume his regular duty in the 
same skill in which he performed prior to his assignment, we will not 
question payments, otherwise correct, of variable reenlistment bonus 
and proficiency pay to a member accepted for schooling under 
MADCODP, provided the student’s major course of study is reasonably 
related to his critical skill. 

If, however, a Marine is accepted for MADCOP and his major course 
of study is not reasonably related to his critical skill, we are of the 
opinion that there would be no basis to view his reenlistment as for 
the purpose of retaining his service in his critical skill and variable 
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reenlistment bonus is not authorized in such circumstances. And, 
neither would the payment of proficiency pay be authorized during 
the period of such schooling since he would not be utilizing his spe- 
cialty nor pursuing a course of study reasonably related to it. 

While we will not question payments of variable reenlistment bonus 
and proficiency pay, otherwise correct, that have already been made 
under MADCOP and any other similar program, payments of that 
nature hereafter made which are not in accordance with the views 
expressed above will be subject to objection in the audit of the accounts 
involved. 


[ B-173047 J 


Compensation—Overtime—Traveltime—Between Residence and 
Headquarters 


The traveltime of one-half hour each way from home to duty station and return 
in a Government-owned boat by Federal Aviation Administration wage board 
employees assigned to Alaska and performing a regularly scheduled duty period 
of 8 hours per day is not compensable as overtime under 5 U.S.C. 5542(b) (2) 
(B) since the employees did not perform work while traveling, the travel was 
not incident to the performance of work, nor did it result from an event which 
could not be scheduled or controlled administratively, and the fact that the 
boat trip could be dangerous because of tidal action or a dock in need of repairs 
does not constitute travel under arduous conditions as travel under arduous 
conditions is travel performed under severe weather conditions. 


ToR. J. Schullery, Federal Aviation Administration, July 2, 1971: 

Reference is made to your letter of May 20, 1971, requesting an 
advance decision on the propriety of certifying for payment the claims 
of Messrs. William S. Cordry, James H. Payne, and Dale Hughes, 
WS-10 employees, for overtime pay in connection with travel per- 
formed outside their regular duty hours. 

You indicate that the above individuals are employees of the Fed- 
eral Aviation Administration (FAA) with assigned duty station at 
Woody Island, Alaska. They commute there daily at Government ex- 
pense on a Government-owned boat which you state “is the only means 
of transportation available to them.” They reside on Kodiak Island and 
are required to arrive at the departure point one-half hour before their 
8-hour prescribed tour of duty begins at the permanent duty facility 
on Woody Island. They depart from Woody Island at the end of their 
duty period and arrive at Kodiak Island one-half hour later. The 
claim is based upon this daily 1-hour period for which the employees 
demand overtime pay since it exceeds their regularly scheduled duty 
period of 8 hours. 

The controlling statute, which is applicable to wage board employ- 
ees of FAA pursuant to chapter 2, section 3, of FAA Pay Adminis- 








8 


tration Handbook No. 3550.10, is 5 U.S.C. 5542 and it provides in 
pertinent part as follows: 
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(a) Hours of work officially ordered or approved in excess of 40 hours in 
an administrative workweek, or * * * in excess of 8 hours in a day, performed 
by an employee are overtime work * * * 


a e ” + . - + 
(b) For the purpose of this subchapter— 
(2) time spent in a travel status away from the official-duty station of an 
employee is not hours of employment unless— 


* . * * * * * 


(B) the travel (i) involves the performance of work while traveling, (ii) 
is incident to travel that involves the performance of work while traveling, (iii) 
is carried out under arduous conditions, or (iv) results from an event which 
could not be scheduled or controlled administratively. 


Clause (iii) of subsection 5542(b) (2) (B) appears to be the only pos- 
sible basis for approving these claims since your letter does not in- 
dicate that the subject employees perform work while traveling, or 
that the regular duties are performed in the course of other travel. It 
is also clear that the travel does not result from an event which could 
not be scheduled or controlled administratively within the meaning of 
clause (iv). 

You have cited our decision B-157036, July 22, 1965, as the basis 
for the employees’ claims as well as authority for your position that 
payment of overtime under the circumstances described above would 
not be proper. In that decision we considered the question of whether 
the Interior Department could officially extend the regularly sched- 
uled tour of duty of inspector-type employees who were required to 
assemble at a point some 70 miles from their worksite for the purpose 
of checking out Government vehicles which they then drove to the 
worksite before commencing their 8-hour tour of duty. The Depart- 
ment sought to extend the normal duty period beyond 8 hours for the 
sole purpose of bringing the travel within the applicable statute, thus 
permitting overtime compensation for the travel period in question. 
We held that the duty period could not be extended solely for the 
purpose of including traveltime since the pertinent statutory pro- 
vision contemplated that traveltime during overtime hours was 
compensable as overtime only when said “overtime hours” were estab- 
lished for “work” without regard to travel. In the text of our decision 
we recited the long-standing rule that traveltime alone (without the 
performance of actual duty) outside the regularly established hours 
of work does not entitle an employee to overtime compensation for 
the time so spent. See decisions cited in B-157036, July 22, 1965. We 
consider that rule as appropriate for application in similar circum- 
stances that are not otherwise within the purview of a 5 U.S.C. 5542 
(b) (2) (B). 
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The record you have furnished does not establish that the travel 
was performed under arduous conditions, although claimants state that 
“this can and has been a very dangerous trip because of excessive 
wind, tidal action, and a dock that is in need of repairs.” We have 
held that travel under arduous conditions is not established where the 
evidence of record does not show that the claimants were actually 
traveling under severe weather conditions. See B-160928, April 16, 
1970, and decision cited therein. 

A line of Court of Claims cases has generally been consistent with 
our decisions on the issue of compensation for traveltime under simi- 
lar circumstances. In Ahearn, et al. v. United States, 142 Ct. Cl. 309, 
313 (1958), cert. denied, 364 U.S. 932, plaintiffs were Navy firefighters 
manning island fire stations who had to take half-hour boat rides 
each way. The trip was not required by the United States but it was 
the only way they could reach the duty station, and it was found to 
involve no more risk than the travel to and from work performed by 
any employee. The Court of Claims held that the time spent in that 
travel was no more compensable than the time spent by any employee 
in going from his home to his work. This case was followed in Biggs, 
et al v. United States, 152 Ct. Cl. 545, 287 F. 2d 908 (1961). In Delano, 
et al. v. United States, 183 Ct. Cl. 379, 393 F. 2d 517 (1968), the court 
distinguished Ahearn and Biggs in holding that overtime compensa- 
tion was due where the employees’ travel was necessitated incident 
to the nature of their work in conducting official immigration inspec- 
tions on United States-bound Canadian rail-passenger carriers and 
was undertaken for the sole convenience and benefit of the railroad 
carrier who reimbursed the Government of the United States for their 
services. The court also found that they performed certain duties 
while waiting in Canada to depart for the United States at which time 
they undertook to perform their official inspection duties en route. 
The plaintiffs in Ayres, et al. v. United States, 186 Ct. Cl. 350 (1968), 
were not compensated for their daily traveltime in returning from their 
island duty station on Government furnished vessels. They claimed 
overtime pay under the statutory provisions for entitlement when 
travel is carried out under arduous conditions. They alleged that the 
trip was hazardous because of “tidal rip” which caused “water tur- 
bulence.” On the basis of testimony relating to the hazards of the 
subject travel, the court concluded that the employees’ travel was not 
performed under arduous conditions and was therefore comparable to 
the noncompensable trips in the Ahearn and Biggs cases, supra. 

In view of the foregoing, and our consideration of the record pre- 
sented with your request for an advance decision, we find no basis 
on which the claims may be allowed, 
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With respect to your question concerning compensation for injuries 
under 5 U.S.C. 8101 e¢ seg., we refer you to the Secretary of Labor 
since by statute he has authority to administer and decide all questions 
arising under subchapter I of chapter 81, Title 5, United States Code. 
See 5 U.S.C. 8145. 

The claims are returned herewith and may not be certified for 


payment. 


[ B-171908 J 


Officers and Employees—Transfers—Effective Date—Per Diem and 


Travel Purposes 


An employee who while on temporary duty in Boston is confirmed for a permanent 
appointment at the temporary duty station effective July 12, 1970, notice of 
which was not received at Boston until July 27, after the employee had departed 
on July 23, and to which point he did not return to assume his new duties until 
August 9, during which period he performed duty at his old headquarters, 
Chicago, returned to Boston to seek housing, attended a conference, and was on 
leave, is considered to have been transferred for travel and per diem purposes 
on August 9, the date he returned to Boston, and as the employee was expected 
to return to Chicago after completing his temporary duty, the rule that an em- 
ployee may not be allowed per diem after receiving notice his temporary duty 
station is to be his permanent station has no application. 


To the Director, Office of Economic Opportunity, July 6, 1971: 

This further refers to letter of February 9, 1971, from Mr. Robert 
C. Cassidy, former Associate Director for Administration, requesting 
a decision concerning the enclosed travel voucher of Mr. Robert E. 
Fulton for the sum of $239.65 covering expenses of temporary duty 
travel and per diem for 914 days, July 14 to 23, 1970, from Chicago, 
Illinois, to Boston, Massachusetts, and return under Travel Authoriza- 
tion No. P1N 2114 dated July 14, 1970. 

The item in question is the claim for per diem for the period in Bos- 
ton. It is stated in the letter of February 9, 1971, that your office 
is aware of the rule expressed in numerous decisions of our Office 
that an employee may not be allowed per diem in lieu of subsistence 
at a place where an employee is on temporary duty after he receives 
notice that such place is to become his permanent duty station; also, 
that such rulings have required that “the notice to the employee not 
only must be communicated to him by proper authority, but should 
be definite as to action being taken so as to leave no doubt in the em- 
ployee’s mind with respect thereto.” 

The facts of record material to determination of the question are 
that Mr. Fulton had been previously apprised of his pending appoint- 
ment as Regional Director in Boston, Massachusetts, subject to ap- 
proval by the Civil Service Commission. While holding the position 
of Chief, Lower Great Lakes Operations Division, and on temporary 
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duty in Boston, he received on July 15 a TWX message from you, 
as Assistant Director for Operations, informing him that the Civil 
Service Commission had confirmed his appointment as Regional Di- 
rector at GS-16 level. The Standard Form 50, Notification of Person- 
nel Action, was signed by Mr. Walter O. Johnson, Director of 
Personnel, on July 10, 1970, with the designated effective date of 
July 12, 1970, but was not received in Boston until July 27. 

Upon completion of temporary duty at Boston on July 23, 1970, 
Mr. Fulton returned to Chicago to again perform official duties as the 
designated Chief of the Lower Great Lakes Division. During the in- 
terim from July 23 and preceding Mr. Fulton’s arrival for duty in 
Boston as Regional Director on August 9, the following occurred: 


July 24 (Friday) On duty in Chicago. 
July 26-30 (Sunday-— Round trip by Mr. and Mrs. Fulton 
Thursday) to seek housing at Boston performed 


under Region I Travel Authoriza- 
tion No. PlJ—8011 dated July 24. 


July 31 (Friday) On duty in Chicago. 
August 1-5 (Saturday- On leave. 
Wednesday ) 

August 5-7 (Wednesday- Travel and attendance at Regional 
Friday) Director’s meeting, Denver, Colo- 
rado. 

August 8 (Saturday) Chicago. 
August 9 (Sunday) Traveled Chicago to Boston. 


The doubt as to whether the aforementioned rule should be applied 
arises because of Mr. Fulton’s return to Chicago on July 23 to his 
official duties in that office as designated Chief of the Lower Great 
Lakes Division. Considering these circumstances, it is the administra- 
tive view that the effective date of transfer (for travel and per diem 
purposes) may be viewed as the date Mr. Fulton returned to Boston 
to stay (August 9). 

The record shows that it was expected that Mr. Fulton, upon com- 
pletion of his temporary duty in Boston during the period here in 
question, would return to Chicago for official duty. In view thereof 
and under the stated facts and circumstances in this particular case, 
Chicago may be considered as Mr. Fulton’s headquarters for per diem 
purposes until August 9, 1970, the date he actually reported for per- 
manent duty in Boston. 

The voucher, with attachments, is returned and may be certified 
for payment, if otherwise correct. 
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[ B-172029 J 


Subsistence—Per Diem—Military Personnel—Temporary Duty— 
Recall to Permanent Duty Station 


A Navy officer who was unable to fulfill his temporary duty assignment because 
he was recalled to his permanent station for emergency duties a few hours 
after arrival at the temporary duty station and the advance payment for the 
rental of a hotel room may be reimbursed in addition to taxi fare and tips 
for handling baggage at the air terminal for the advance payment, even though 
the payment of per diem is precluded by paragraph M4253-3a of the Joint 
Travel Regulations because the officer’s absence from his permanent duty 
station was less than 10 hours since the officer under proper orders rented the 
hotel room due to the unavailability of Government quarters, and the reimburse- 
able hotel charge is considered an administrative expense that is chargeable 
to the appropriation for Operation and Maintenance, Navy. 

To Chief Warrant Officer David W. Shannon, Department of the 


Navy, July 7, 1971: 

By letter dated December 29, 1970, file reference 0224 7220, for- 
warded here by 3rd Indorsement dated February 25, 1971, of the Per 
Diem Travel and Transportation Allowance Committee, you request 
a decision concerning the entitlement of Lieutenant Commander Orlin 
A. Kohl, 603928, USN, to per diem and reimbursement of amounts 
paid for lodging, taxi, and tips on September 13, 1970, incident to 
his temporary duty assignment. Your request was assigned PDTA- 
TAC Control No. 71-9. 

Temporary Additional Duty Orders No. T-264, dated September 15, 
1970, directed Commander Kohl to proceed on September 13, 1970, 
from his duty station, Naval Torpedo Station, Keyport, Washington, 
to Nanoose Range, Nanaimo, British Columbia, Canada, for about 4 
days’ temporary additional duty. These orders indicated that no berth- 
ing or messing facilities were available at the temporary duty station. 

Pursuant to those orders, Commander Kohl departed from his 
duty station at 2:45 p.m., September 13, 1970, by Government plane 
and arrived at Ranch Point, British Columbia, which is located in the 
vicinity of Nanaimo, at 4:10 p.m., that date. Upon arrival in Nanaimo, 
he rented a hotel room and paid the advance charge of $9. Several 
hours later he was recalled to his duty station for emergency treat- 
ment in a “bends” case, since, as diving officer, it is said that he is 
required to be present for the treatment of the bends. Accordingly, he 
departed from Nanaimo by Government chartered plane at 7 :20 p.m., 
and arrived at his duty station at 9:15 p.m. The total elapsed time of 
the involved round-trip travel and time spent in Nanaimo was less 
than 10 hours (actually 61% hours). 

In support of his claim incident to the involved travel, Commander 
Kohl furnished a receipt for the hotel room rental of $9 and also 
a receipt evidencing the use of a taxicab at a cost of $7.75. He also 
paid $1.25 as tips for baggage handling. It has been reported that 
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Commander Kohl was unable to obtain a refund of the hotel room 
charge. 

You say that, since Commander Kohl had not completed the re- 
quired 10 hours of temporary additional duty and in view of para- 
graphs M4205-3 and 4 of the Joint Travel Regulations, doubt arises 
as to whether or not he is entitled to per diem. Also, you inquire 
whether entitlement exists for reimbursement of the amounts paid for 
lodging, taxicab, and tips, since Commander Kohl had anticipated 
being on temporary additional duty at least 4 days in Canada. 

The Per Diem, Travel and Transportation Allowance Committee 
in commenting on this case has expressed the view that while the taxi- 
cab fare and the tips are properly reimbursable under paragraphs 
M4401 and M4402 of the Joint Travel Regulations, paragraph 
M4253-3a of the regulations precludes payment of per diem inasmuch 
as Commander Kohl was in a travel status for a period of less than 
10 hours. The Committee also expressed the view that the Joint Travel 
Regulations contain no authority under which Commander Kohl may 
be reimbursed for the hotel room rental charge. 

Section 404 of Title 37, United States Code, provides that under 
regulations prescribed by the Secretaries concerned, members of the 
uniformed services shall be entitled to receive travel and transportation 
allowances for travel performed under competent orders upon a 
change of permanent station, or otherwise, or when away from their 
designated post of duty. Section 405 provides that the Secretaries con- 
cerned may authorize the payment of a per diem, considering all 
elements of the cost of living to members of the uniformed services 
under their jurisdiction and their dependents, including the cost of 
quarters, subsistence, and other necessary incidental expenses, to such 
a member who is on duty outside of the United States or in Hawaii 
or Alaska, whether or not he is in a travel status. 

The regulations implementing the above provision of law are con- 
tained in the Joint Travel Regulations, Volume 1. Paragraph M8050-3 
thereof specifies among other things that a travel status will terminate 
with return to the permanent duty station. Paragraph M4253~-3a pre- 
scribes that no travel per diem allowance is payable for a round trip 
from a permanent duty station performed entirely within a 10-hour 
period of the same calendar day, such period to begin with the hour 
of departure. 

While Commander Kohl was unable to fulfill his temporary duty 
assignment because his return to the permanent duty station a few 
hours after arrival at the temporary duty station was necessitated by 
reason of official requirements, the fact remains that the period of 
his absence from the permanent duty station was less than 10 hours. 
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In such circumstances payment of per diem for such period is speci- 
fically prohibited by the provisions of the above-mentioned paragraph 
M4253-8a of the Joint Travel Regulations, regardless of the reason 
for his return to the permanent duty station. See 35 Comp. Gen. 650 
(1956) ; 45 id. 300 (1965) ; and 49 id. 178 (1969). 

However, Commander Kohl was directed by proper administrative 
authority to travel to Nanaimo for temporary duty and he rented 
a hotel room there in expectation of a 4-day stay, Government quarters 
being unavailable. Since his return to his permanent duty station 
shortly thereafter was occasioned by official need for his services there, 
we are of the opinion that the hotel room expense is properly for con- 
sideration as a part of the administrative cost of operating that in- 
stallation and is for reimbursement on that basis, chargeable to the 
appropriation for Operation and Maintenance, Navy. 

We concur with the view of the Per Diem, Travel and Transporta- 
tion Allowance Committee that pursuant to paragraph M4401 of 
the Joint Travel Regulations Commander Kohl is entitled to reim- 
bursement of the taxicab fare of $7.75 and pursuant to paragraph 
M4402, item 2, of the regulations he is entitled to reimbursement of 
the tips of $1.25 paid for personal baggage handling at the air 
terminal. 

The travel voucher and supporting papers are returned for payment 
on the basis indicated above. 


[ B-172594 J 


Travel Expenses—Reemployment After Separation—Liability for 


Expenses 

The entitlement to travel and transportation expenses of an employee of the 
Army in the Canal Zone who separated in a reduction-in-force action is returned 
to his actual residence in the United States and after a 7-day break in service 
accepts a position with another Department of Defense component located 419 
miles from his residence is because of the break in service within the purview 
of 5 U.S.C. 5724a(c) and not 5 U.S.C. 5724(e). Under section 5724(a) (c), gov- 
erning the reimbursement of employees who involved in a reduction-in-force or the 
transfer of a function are employed within 1 year of separation, the acquiring 
agency bears the expenses of the employee’s travel between the old and new 
stations, less costs incurred by the losing agency, which if in excess of the cost 
of direct travel between the stations, need not be recouped by the losing agency. 


To Roscoe Cleveland, Department of the Army, July 7, 1971: 

Reference is made to your letter dated April 6, 1971 (file reference 
IAGS-COMPT-F), requesting a decision concerning the propriety of 
making payment on a voucher submitted by Mr. Goodrich R. Simmons, 
a separated employee, who was subsequently hired by another Depart- 
ment of Defense component and represents his claim for travel costs 
from his residence to such new duty station. 

The record shows that Mr. Simmons was employed by your activity 
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at Fort Clayton, Canal Zone, but due to a reduction-in-force action 
was returned to his place of actual residence in the United States at 
Solana Beach, California, for separation. The effective date of his 
separation after travel was performed was listed in his travel orders as 
June 16, 1970. It appears that on June 24, 1970 (after a break in service 
of 7 days), Mr. Simmons was offered and accepted a position with 
another Department of Defense component at Fort Ord, California, 
a distance of approximately 419 miles north of Solana Beach, and he 
has now submitted a voucher for travel and transportation of his 
household goods from Solana Beach to Fort Ord. 

The question asked is whether the claimant is entitled to receive 
the computed costs of travel from his residence in Solana Beach to 
Fort Ord, California, and if he is so entitled, is your organization, 
as the losing activity, responsible for that payment. In regard to 
the latter, the file indicates that this is a matter of some concern, since 
the allowance of such expenses could conceivably represent a very large 
unbudgeted and unbudgetable expense which may well have a signifi- 
cant financial impact on LAGS as there are other employees scheduled 
for separation who may be similarly situated. 

Section 5724(e) of Title 5, United States Code, relating to transfers 
from one official station to another, provides that : 

When an employee transfers from one agency to another, the agency to which 
he transfers pays the expenses authorized by this section. However, under 
regulations prescribed by the President, in a transfer from one agency to 
another because of a reduction in force or transfer of function, expenses au- 
thorized by this section * * * may be paid in whole or in part by the agency 


from which the employee transfers or by the agency to which he transfers, as 
may be agreed on by the heads of the agencies concerned. 


Implementing regulations are contained in paragraph C1053-2b(1) 
of Joint Travel Regulations, Volume IT. Subparagraph (b) thereof 
pertaining to funding for transfers between different departments and 
agencies provides in pertinent part that necessary costs incident to 
transfers of employees between Department of Defense activities 
located in the United States, Commonwealth of Puerto Rico, or Canal 
Zone, caused by reductions in force or transfer of function will be 
borne by the losing activity issuing the notice of reduction in force 
or transfer of function. Similar provisions are contained in paragraph 
C1053-2b(2) (b) with respect to transfers in connection with a reduc- 
tion in force or transfer of function within the same department, that 
is, that the losing activity shall bear the necessary movement costs. 

Mr. Simmons’ entitlement to travel expenses to his new duty station, 
however, is not derived from 5 U.S.C. 5724(e) quoted above since he 
was not involved in a transfer without a break in service as contem- 
plated by that section. Rather, the authority for payment of Mr. 
Simmons’ travel from his place of residence to the new duty station 
is derived from 5 U.S.C. 5724a(c) which provides: 
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(c) Under such regulations as the President may prescribe, a former employee 
separated by reason of reduction in force or transfer of function who within 
1 year after the separation is reemployed by a nontemporary appointment at a 
different geographical location from that where the separation occurred may be 
allowed and paid the expenses authorized by sections 5724, 5725, 5726(b), and 
5727 of this title, and may receive the benefits authorized by subsections (a) and 
(b) of this section, in the same manner as though he had been transferred in 
the interest of the Government without a break in service to the location of 
reemployment from the location where separated. 

While 5 U.S.C. 5724a(c) relates to entitlement, it is silent with re- 
spect to the funding. Enclosed with your submission was a copy of a 


memorandum dated January 28, 1971, of the Per Diem, Travel and 
Transportation Allowance Committee addressed to the Inter American 


Geodetic Survey Liaison Office concerning the questions raised in your 
letter. The Committee recognized that neither the pertinent provision 
of Office of Management and Budget Circular No. A-56 nor JTR, 
Vol. 2, cover the specific situation relating to the case of Mr. Simmons, 


The opinion was, however, expressed that funding should be borne 
by the losing activity. We have discussed this on an informa! basis 
with a member of the staff of the Committee and confirmed the view 
as expressed in the memorandum that the Joint Travel Regulations 
contain no provision expressly covering funding arising by reason 
of 5 U.S.C. 5724a(c). 

It is our view that where, as here, there has been a separation, and a 
subsequent hiring by another activity, it would be proper for the losing 
agency to pay the expenses incurred in traveling to the place of actual 


residence or some other selected point in the United States but not to 


exceed the constructive cost of travel to the place of actual residence. 
At this point the employee is separated and may or may not be entitled 
to additional travel. If subsequent to arriving at the place of residence 


and after removal from the rolls the former employee is hired by an 


agency within 1 year after separation and thereby within the entitle- 
ment of 5 U.S.C. 5724a(c), the acquiring agency should, consistent 
with the general authority of 5 U.S.C. 5724a, bear the expenses of his 


travel from the place of actual residence or other selected point to the 
duty station for the new position in which he is employed. The allow- 
able cost could not exceed the cost of direct travel from the old to the 
new duty station, less the cost incurred by the losing agency for return 
travel as indicated above. Cf. 46 Comp. Gen. 628 (1967). However, in 
the event the costs paid by the losing agency are in excess of costs which 


would have been incurred for direct travel from the old duty station 
to the new duty station, no recoupment of monies already paid is neces- 


sary. See 47 Comp. Gen. 763 (1968), at page 765. 
The voucher is returned herewith for handling in accordance with 
the above. 
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[ B-173330 J 


Military Personnel—Outside United States—Tours of Duty Ex- 
tended—Drayage and Storage of Household Effects 


The involuntary extension of an overseas tour of duty being a marked departure 
from the usual practice of rotating members of the uniformed services from over- 


seas to the United States, the extension may be viewed as the unusual or emer- 
gency circumstances contemplated by 87 U.S.C. 406(e), which authorizes the 
movement of dependents and household effects without regard to the issuance 
of orders directing a change of station. Therefore, the Joint Travel Regulations 
may be amended to authorize reimbursement to a member who unable to renew 
his lease for local economy housing for the extended tour of duty incurs the 
expense of drayage to other local economy quarters, or nontemporary storage, 
including any necessary drayage to storage, and drayage from nontemporary 
storage to local economy quarters. 
To the Secretary of the Air Force, July 7, 1971: 

By letter dated June 15, 1971, the Acting Assistant Secretary of the 
Air Force (Manpower and Reserve Affairs) requested a decision 


whether the Joint Travel Regulations, Volume 1, Chapter 8, may be 
amended to authorize drayage and/or nontemporary storage of nouse- 
hold effects in the circumstances described. The request was assigned 
Control No. 71-23 by the Per Diem, Travel and Transportation 


Allowance Committee. 


The Acting Assistant Secretary says that in an effort to reduce 
permanent change of station costs, the uniformed services are extend- 
ing the tours of duty of certain members stationed outside the United 


States. He explains that upon arrival at their new duty stations, 


members whose tours of duty are subsequently extended, often do not 
know that such extensions will be made and they negotiate a lease 
of local economy housing upon arrival to cover the expected length 
of their tour. In the event the landlord declines to renew the lease, 


he says the member must pay for draying and/or storing (nontem- 


porary) his household goods incident to occupying another residence 
where he (and his family, if any) will remain for the period of the 
tour extension. 


The example given is that of an Air Force officer (Captain Kelly 
P. Lacombe), presently assigned to Defense Communications Agency, 
North American Field Office, Ottawa, Canada, whose tour of duty 


has been involuntarily extended from July 1971 to July 1972. Captain 
Lacombe executed a lease for local economy housing which expires 


in July 1971. He is unable to obtain an extension of the lease to 


correspond with his extended tour of duty because the house is being 
sold and the new owner is taking possession. It is said that the necessary 
movement of houshold effects results in a financial hardship on him 


because of circumstances beyond his control. 


The Acting Assistant Secretary suggests that an involuntary tour 
extension such as that here involved constitutes an unusual circum- 
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stance within the contemplation of 87 U.S. Code 406(e). Therefore, 
our views are requested as to whether the Joint Travel Regulations 
may be amended to “authorize drayage to other local economy quarters, 
nontemporary storage including any necessary drayage to storage, and 
drayage from nontemporary storage to economy quarters, when a mem- 
ber’s tour of duty outside the United States is involuntarily extended 
and he is required, for reasons beyond his control, to change his 
residence on the local economy.” 

As a general proposition, section 406 of Title 37 of the United States 
Code authorizes transportation of dependents when the member is 
ordered to make a permanent change of station. As an exception to the 
orders requirement, subsection (e) of section 406 provides for the 
movement of dependents and household effects in unusual or emer- 
gency circumstances without regard to the issuance of orders directing 
a change of station. It further provides that this subsection may be 
used only under “unusual or emergency circumstances” including those 
in which (3) the member is serving on permanent duty outside the 
United States, in Hawaii or Alaska, or on sea duty. 

We have held that the term “unusurl or emergency circumstances” 
as used in 37 U.S.C. 406(e) refers to conditions of a general nature 
incident to military operations or military needs, and not to conditions 
or matters of a personal nature. 388 Comp. Gen. 28 (1958) ; 45 id. 159 
(1965) ; 45 dd. 208 (1965), and 49 éd. 821 (1970). 

The statute authorizes the movement of household effects under 
unusual or emergency circumstances when the member is serving at a 
permanent station outside the United States. Since the involuntary 
extension of the term of service of a member at an overseas station is a 
marked departure from the usual practice in rotating members from 
overseas to the United States, we believe it may be viewed as an unusual 
or emergency circumstance within the contemplation of the statute. 
And, clearly the drayage and nontemporary storage incident to an 
involuntary extension in the described circumstances arises from the 
needs of the service. 

Accordingly, we see no legal objection to the proposed amendment 
to Chapter 8, Volume 1, of the Joint Travel Regulations. 
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[ B-172955 J 


Bids—Mistakes—Allegation Withdrawal—Award of Contract 


The award of a construction contract to the low bidder who withdrew an allega- 
tion of error, confirmed the original bid price, and requested award on the basis 
of its low submitted bid is proper where submitted worksheets do not support 
the error alleged or establish the intended bid price was something other than the 
amount bid and, therefore, the error alleged is considered a judgmental error 
that may not be corrected or serve as the basis for withdrawal of the bid. Further- 
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more, the low bidder in confirming its bid price, waived an underaddition error 
found by the contracting officer, and no other error having been alleged by the 
bidder, the United States General Accounting Office will not conduct a complete 


review of the workpapers, for any discrepancies that may be found would not 
establish errors if the bidder contended otherwise. 


To Capell, Howard, Knabe and Cobbs, July 8, 1971: 


We refer to your letter dated May 13, 1971, and subsequent memo- 
randa and affidavits, protesting on behalf of Algernon-Blair Industrial 
Contractors, Inc., against award of a contract to Pearce, DeMoss & 
King, Inc., under invitation for bids DACA01-71B-0039, issued by the 
United States Army Engineer District, Mobile, Alabama. The contract 
covers construction of three continuous process TNT lines at the 
Volunteer Army Ammunition Plant, Chattanooga, Tennessee. 

Bids were opened on March 30, 1971. Pearce, DeMoss & King, Inc., 
was low bidder with a bid price of $13,083,504. Algernon-Blair Indus- 
trial Contractors, Inc., was second low bidder with a bid price of 
$14,360,000. Because the low bidder was approximately 22.89 percent 
below the Government cost estimate for the contract, the contracting 
officer requested by telephone on April 1, 1971, that the low bidder 
verify its bid. By its telegram of April 7 the low bidder alleged a 
mistake in bid and requested permission to make correction. In its 
letter of April 19, the low bidder alleged that the bid mistake resulted 
from an erroneous quote submitted to it by its mechanical subcontrac- 
tor, Broyles & Broyles Inc. In this letter, it was alleged that Broyles & 
Broyles Inc. had given it a quote of $6,442,148 rather than $6,841,592— 
a difference of $399,444. This error is stated to be attributed to the 
erroneous use of a labor factor of 1.10 rather than 1.50 by the sub- 
contractor’s estimator. We have no definite information regarding this 
factor other than the allegation that the inadvertent use of the lower 
factor by Broyles & Broyles Inc. resulted in a $399,444 underquote 
to Pearce, DeMoss & King. In support of the claim of error, the work- 
sheets of both Pearce, DeMoss & King and Broyles & Broyles were 
furnished to the contracting officer. After a review of these work- 
papers, the contracting officer found no basis to conclude that a 1.10 
labor factor was used incorrectly or that a 1.50 factor was intended 
by Broyles & Broyles. We found no data establishing that Pearce, 
DeMoss & King was aware that the correctness of such quote was in 
doubt when it submitted its bid to the Corps in response to the invita- 
tion. Based upon his examination, the contracting officer concluded 
that the record did not establish the alleged error or that the intended 
bid was something more than the amount bid. He therefore recom- 
mended that award be made to Pearce, DeMoss & King at its low 
submitted bid price. 
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At this juncture, we must point out that an apparent $33,998 under- 
addition error was found by the contracting officer in his review of the 
workpapers. We are in receipt of a copy of a letter dated June 2, 
1971, whereby Pearce, DeMoss & King withdrew its allegation of 
error, confirmed its original bid price of $13,083,504 and requested 
award on the basis of that bid. Hence, we will regard the $23,998 
error as having been waived. We have been informally advised by the 
Corps that the bidder was aware of its $33,998 mathematical error 
when it withdrew its claim of error. 

Algernon-Blair advances the view that the only permissible reso- 
lution of this matter is to permit the low bidder to withdraw its bid. 
Also, ancillary to this view, Algernon-Blair suggests that our Office 
must review the workpapers to determine whether additional errors 
have been made which, if considered, would displace Pearce, DeMoss 
& King as low bidder. 

The error that is alleged here as to the subcontractor’s quote is a 
judgmental error that ordinarily may not be corrected or serve as 
the basis for withdrawal of the bid. It cannot be argued that the bid, 
when submitted, was not the bid intended and it was not until later 
that the subcontractor claimed it had made an error in its quote. 

As to our further review of the workpapers, when the bidder has 
not alleged other error, we see no valid reason to conduct a com- 
plete review of his voluminous workpapers to ascertain whether we 
can find other discrepancies which might indicate the possibility of 
error. Such discrepancies, even if found, would not establish that 
errors had been made if the bidder contended otherwise. 

Accordingly, we conclude that the low bid of Pearce, DeMoss & 
King as submitted and as clarified by the waiver letter of June 2, 1971, 
may be accepted for award under the invitation. Your protest is there- 
fore denied. 


[ B-172168 J 


Carriers—Communications—Statutes of Limitation 


The claim submitted by the Western Union Telegraph Company within the 
10-year limitation period for filing claims with the United States General 
Accounting Office (GAO) for services denied administratively on the basis the 
claim was barred by the 1-year limitation of action provision in the Com- 
munications Act, 47 U.S.C. 415(a), is cognizable under 31 U.S.C. 71 and 236, as 
the time limitations for the commencement of “actions at law” prescribed by the 
Communications Act and the Interstate Commerce Act do not affect the jurisdic- 
tion of the GAO unless specifically provided by statute, and the 3-year limitation 
for filing transportation claims with GAO prescribed by section 322 of the Trans- 
portation Act, as amended, 49 U.S.C. 66, does not affect the right of firms provid- 
ing service under the Communications Act to have their claims considered by GAO 
if presented within 10 full years after the dates on which the claims first accrued. 
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To the Director, Defense Communications Agency, July 9, 1971: 


Reference is made to a letter dated April 27, 1971, filed No. 105, 
in response to our request for a report and recommendations concern- 
ing a claim submitted by the Western Union Telegraph Company, 
Office of the General Counsel, New York, New York, for $45,360, 
under contract No. DCA-20-111. 

The claim was submitted to our Office for consideration under the 
authority contained in 31 U.S.C. 71, with the advice that the claim 
had been denied administratively on the basis that it is barred by 
the 1-year limitation of actions provision in the Communications Act, 
47 U.S.C. 415(a). It was contended that the time in which the claim 
may be presented and the charges collected is subject to the provisions 
of 28 U.S.C. 2401 or 2501 (alternatively because of jurisdictional 
amounts), establishing 6-year periods in which to commence actions 
against the United States in the United States District Courts and in 
the Court of Claims. As provided in 31 U.S.C. 71(a) and 237, there 
is a time limitation of 10 years for the filing of claims or demands 
against the United States cognizable by our Office under 31 U.S.C. 
71 and 236. 

The Western Union Telegraph Company provided communication 
services at locations including the center at Fort Detrick, Maryland, 
and two other centers at Syracuse, New York, and Albany, Georgia. 
On March 25, 1965, an order was issued for the modification of all 
in-service and on-order disc message storage unit equipment, also 
known as mass memory units, and to furnish one additional modified 
mass memory unit in each center. On July 17, 1967, the Government 
was given an in-service notice with monthly charges for Fort Detrick. 
Although the charges were invoiced on a cost-per-center basis, the 
Government authorized the starting of monthly charges retroactively 
to January 1, 1967, the service date in the July 17, 1967, notice. 

In May 1970, an invoice was submitted for the additional modified 
mass memory unit installed in the Fort Detrick Center. The invoice 
was prepared on the basis of applying a monthly rate of $1,620 for 
use of the particular equipment during the period January 1967 
through May 1970. The Western Union Telegraph Company has been 
paid at the monthily rate from May 1969 but the Government refused 
payment for the period January 1967 through April 1969 based upon 
the 1-year limitation of actions provision in the Communications Act. 
The company is now claiming the amount of $45,360, applicable to 
the Fort Detrick Center, at the rate of $1,620 per month, for a period 
of 28 months, January 1967, to April 1969, inclusive. There is no 
dispute concerning the amount of the claim. 

Subsection 415(a) of the Communications Act, 47 U.S.C. 415(a), 
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provides that all actions at law by carriers for the recovery of their 
lawful charges, or any part thereof, shall be begun within 1 year 
from the time the cause of action accrues, and not after. The act does 
not specifically provide that claims of carriers against the United 
States are subject to the time limitation of 1 year for the commence- 
ment of actions at law. 

The Western Union Telegraph Company considers the situation to 
be comparable to actions by carriers subject to regulation under the 
Interstate Commerce Act and the Transportation Act of 1940 which 
were determined by the courts to be subject to the general 6-year 
statutes of limitation affecting the jurisdiction of the United States 
District Courts and the Court of Claims, and not to the lesser 2-year 
period of limitation specified in the Interstate Commerce Act prior 
to its amendment in 1958. It is, however, the position of the Defense 
Communications Agency that amendments to the Transportation Act 
of 1940 and the Interstate Commerce Act by Public Law 85-762, 
approved August 26, 1958, 72 Stat. 859, clearly show the legislative 
intent to apply the statute of limitations to all parties equally, includ- 
ing the Government, and that this vitiates the effect of earlier court 
holdings. 

The question whether the United States District Courts and the 
Court of Claims have jurisdiction to consider actions by carriers sub- 
ject to regulation unde: the Communications Act, if such actions 
are not commenced within 1 year from the time the causes of action 
accrued, does not appear to be material in this case. The Western 
Union Telegraph Company has not filed an action either in a United 
States District Court or in the Court of Claims, but it has presented a 
claim to our Office for consideration under the authority contained in 
31 U.S.C. 71. As above indicated, there is a time limitation of 10 years 
for the filing of claims or demands against the United States cog- 
nizable by our Office under 31 U.S.C, 71 and 236. 

The limitation of actions provisions of the Communications Act and 
the Interstate Commerce Act, as amended, 47 U.S.C. 415(a) and 49 
U.S.C. 16(3) (a), respectively, refer to “actions at law” which phrase 
normally would be considered as relating to judicial proceedings. See 1 
C.J.S. 943. It has been our position that the time limitations for the 
commencement of such “actions at law” do not affect the jurisdiction 
of our Office to consider claims against the United States and that, 
unless otherwise specifically provided for by statute, we are required, 
as a general rule, to consider any claim against the United States 
cognizable by our Office if it is presented within 10 full years after the 
date such claim first accrued. 

In recognition of the 10-year period of limitation for the submission 
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of claims to our Office, section 322 of the Transportation Act of 1940 
was amended by Public Law 85-762 to provide, at 49 U.S.C. 66, that 
every claim cognizable by our Office for transportation within the 
purview of section 322 shall be forever barred unless such claim shall 
be received within 3 years (not including any time of war) from 
the date of (1) accrual of the cause of action thereon, or (2) payment 
of charges for the transportation involved, or (3) subsequent refund 
of overpayment of such charges or (4) deduction made pursuant to 
section 322, whichever is later. 

We do not regard the amendment to section 322 of the Transporta- 
tion Act of 1940 as having affected in any manner the right of firms 
providing services under the Communications Act to have their claims 
considered by our Office if presented within 10 full years after the 
dates on which such claims first accrued. 

In the circumstance, we conclude that the amount claimed by the 
Western Union Telegraph Company for services rendered at the Fort 
Detrick, Maryland, Communications Center, during 1967, 1968 and 
part of 1969, should be paid if otherwise correct. 


[ B-171876 J 


Officers and Employees—Service Agreements—Failure to Fulfill 
Contract—Service Interrupted by Military Duty 


A civilian employee serving in Hawaii under a transportation agreement who 
as an Army reservist is ordered, effective July 29, 1968, to active duty for train- 
ing in the United States and is granted military leave from July 18 to August 1, 
1968 under 5 U.S.C. 5534, which is applicable to reservists and National Guards- 
men, may be carried on civilian rolls beyond his military reporting date; may 
be reimbursed pursuant to 5 U.S.C. 5724 on the basis of administrative approval 
for the travel of his dependents and the shipment of his privately owned auto- 
mobile to the United States; and may be also under 5 U.S.C. 5534 reemployed 
June 9, 1969, although released from active duty June 23, but the employee en- 
titled under 5 U.S.C. 6823 to 15 days military leave for a single period of training, 
extending from 1 calendar year into the next, having been granted military 
leave from July 18, to August 1, 1968, may not be granted military leave from 
June 9 to 23, 1969, but may be granted annual leave. 


Officers and Employees—Dual Benefits—Under Separate Statutes— 
Prohibition 

A civilian employee who incident to the interruption of his service in Hawaii 
under a transportation agreement for a period of active duty training in the 
United States as an Army reservist receives a monetary allowance for his re- 
turn travel to Hawaii, upon reemployment under a new transportation agree- 
ment is precluded by paragraph C4007 of the Joint Travel Regulations, 
prohibiting duplication of entitlement under separate statutes, to transportation 
to Hawaii as a civilian and, therefore, the employee is indebted for any amounts 
received for his transportation incident to the reemployment. Furthermore, since 
the employee’s reemployment is regarded as a new appointment and not a 
transfer, payments made on the assumption a transfer was involved, such as 
temporary quarters subsistence and miscellaneous expenses under Office of 
Management and Budget Circular No. A-56, were unauthorized and too are 
for recovery. 
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To Major L. E. Sholtes, Department of the Army, July 13, 1971: 


Further reference is made to your letter of November 17, 1970, with 
enclosure (PDTATAC Control No. 71-5), concerning the entitlement 
of Vernon R. Fegley, a civilian employee, to military leave and de- 
pendent travel and transportation allowances incident to his active 
duty for training orders dated July 5, 1968, as amended. 

It appears that the employee was serving in Hawaii under a trans- 
portation agreement dated July 11, 1967, under which he was obligated 
to serve 24 months. By orders dated July 5, 1968, as amended, Head- 
quarters, United States Army Advisor Group (USAR) Hawaii, 
he was ordered to report on July 29, 1968, to active duty for training 
(ACDUTRA) at Army War College, Carlisle Barracks, Pennsyl- 
vania, to attend a course of instruction for 47 weeks. 

The employee performed his travel as a military member but trans- 
portation of dependents and shipment of privately owned vehicle were 
at his personal expense for the reason that it was believed he was not 
entitled to those allowances incident to his civilian employment. There- 
after it was administratively determined that proper orders should 
have been issued for his dependents’ travel and shipment of his auto- 
mobile on the basis of the employee having been released from his 
transportation agreement. However, his claim for reimbursement was 
denied for the reason that competent orders had not been issued by 
his civilian employer and it was doubtful whether orders could be 
issued after the travel was performed. Effective June 9, 1969, the 
employee was reemployed in his civilian position and a new trans- 
portation agreement dated June 3, 1969, was signed by the employee. 

In your letter you say that it appears there is a possibility of er- 
roneous payments, duplicate payments, and incorrect charges to an- 
nual leave. You present the following specific questions for 
clarification and determination. 

a. May a civilian employee be authorized military leave based on orders for 
extended Active Duty for Training, for a period immediately preceding the re- 
porting date and still be carried on civilian payrolls beyond the orders’ reporting 
date? In the case in question, employee was granted military leave from 18 
July to 1 August 1968 and annual leave for periods 15 July thru 17 July and 
2 July thru 6 July 1968, notwithstanding the reporting date to the United States 
Army War Oollege of 29 July 1968 and military travel voucher payment for 
military travel status for period 15 July thru 29 July 1968. 

b. Since Civilian Personnel Division refuses to issue dependent travel orders 
for travel of dependents from Honolulu, Hawaii to Detroit, Michigan after the 
fact, on the basis that Volume II, Joint Travel Regulations does not provide 
for the issuance of retroactive orders, will the Indorsements by DA, DCSPER 
DCP P&R and the Finance Center, United States Army (Incl 12) approving 
claim for payment constitute valid and proper documentation to support such 
claim, or will travel orders be required to support payment thereof? 

c. May a civilian employee be reemployed after performing military duty with 
an effective hire date prior to date released from active duty? Mr. Fegley was 
released from extended active duty for training on 22 June 1969, allowed 10 


days traveltime, and last paid thru 2 July 1969, yet picked up on civilian 
payrolls effective 9 June 1969. 
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d. In connection with paragraph c above, may an employee be authorized 
military leave and annual leave for a period immediately preceding commence- 
ment of official travel for reemployment? In the case of Mr. Fegley, employee 
was hired effective 9 June 1969, took military leave from 9 June thru 23 June 
1969, and annual leave from 24 June thru 31 July 1969. 

e. May an employee who is a member of the United States Army Reserves 
be credited with 15 days military leave as a civilian employee and also be paid 
basic pay and allowances based on his reserve military grade on Active Duty 
for Training Orders, but without competent orders calling him to ANACDUTRA? 

f. May an employee receive pay and allowances based on his civilian status 
also receive active duty pay and allowances as an officer while serving on active 
duty for training (not ANACDUTRA) ? 

g. May an employee take annual leave while serving on active duty? 

Under the provisions of 5 U.S.C. 6323, military reservists and 
members of the National Guard who are civilian employees of the 
Federal Government are entitled to not in excess of 15 days of leave 
for use when they are called to active duty or required to perform 
certain training duties. Also the provisions of 5 U.S.C. 5534, applica- 
ble to reservists and National Guardsmen, authorize annual leave 
with pay in kind and military pay over the same period of time with- 
out regard to the dual compensation statutes. 

We have held (consistent with 5 U.S.C. 5534) that in addition to 
military leave that it is proper to grant annual leave to employees 
on active duty as reservists or National Guardsmen. 37 Comp. Gen. 
255 (1957) ; 47 id. 761, 762 (1968) and 49 id. 233, 238 (1969). There- 
fore, the employee may be carried on his agency’s rolls beyond his 
reporting date for military duty. Question (a) is answered in the 
affirmative. 

Question (b) is whether administrative approval of the employee’s 
claim for dependent travel and shipment of vehicle will constitute a 
valid and proper documentation to support such claim. Section 5724 
of Title 5 U.S. Code permits reimbursement of transportation and 
traveling expenses when authorized or approved. Since the return 
travel of the employee’s dependents and shipment of privately owned 
vehicle to the United States incident to his release from his trans- 
portation agreement on call to active duty in the Armed Forces for 
training has been approved by the proper authority, he may be reim- 
bursed for the expenses otherwise found to be proper. See 41 Comp. 
Gen. 574 (1962) ; B-170987, December 14, 1970; B-149648, August 20, 
1962; and B-109466, June 4, 1952. 

Referring to question (c), the answer to question (a) would likewise 
be applicable to a reservist who is reemployed after performing 
military duty with an effective hire date prior to date of his release 
from active duty. Question (c) is answered in the affirmative. 

Concerning question (d), we have held that when a single period of 
training extends from 1 calendar year into the next year, an employee 
is limited to 15 calendar days for that period. 35 Comp. Gen. 708; 40 
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id. 186. In your letter it is stated that the employee was in a military 
leave status from July 18 to August 1, 1968. Consequently, he used 
the maximum of 15 days allowed for his entire period of active duty 
for training and therefore he may not be granted military leave for 
the period from June 9 to 23, 1969. He may, however, use annual leave 
for that period. Question (d) is answered accordingly. 

We do not fully understand the significance of questions (e), (f) 
and (g). However, we point out that the 15 days of military leave 
authorized for civilian employees by the provisions of 5 U.S.C. 6323, 
apply to a reservist serving on active duty, as well as active duty for 
training. Moreover, the answers to the prior question would appear 
applicable to these questions. 

In your letter you question the employee’s entitlement to travel 
allowances from Carlisle Barracks, Pennsylvania, to Hawaii as both 
a military member and civilian employee after completion of his active 
duty. You say the employee was notified of indebtedness to the United 
States Government in the amount of $128 for duplicate travel 
payments. 

Paragraph C4007 of the Joint Travel Regulations, Volume 2, pro- 
mulgated pursuant to the Administrative Expenses Act of August 2, 
1946, 60 Stat. 806, as amended, 5 U.S.C. 5724, provides as follows: 


LOSS OF ENTITLEMENT UNDER AN AGREEMENT 


Denial of transportation and/or indebtedness subject to collection action for 
reimbursement of transportation furnished may be the result if there is: 
* + * * * * + 
6. duplication of entitlement under separate statutes. 
Since the employee received a monetary allowance for travel to 
Hawaii the place from which he was ordered to active duty at the 
time of his release from active duty, he is precluded by the above 


regulation from transportation thereto as a civilian at Government 
expense. Therefore he is indebted for any amounts allowed for his 
own return transportation to Hawaii. The question is answered accord- 
ingly. 

We note that items 10 and 11 of the travel orders of June 9, 1969, 
authorize payment of temporary quarters subsistence expenses and 
miscellaneous expenses allowance, respectively. The reemployment 
of the employee after his military service in his former position was 
not a transfer of official station, but we would not object to such re- 
employment being regarded as a new appointment to Hawaii. On that 
basis there was no authority for payment of temporary quarters sub- 
sistence expenses and miscellaneous expenses allowance and appro- 
priate action should be taken to recover such payments as well as any 
other payments made—such as per diem for dependents—on the as- 
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sumption of a transfer being involved. See the applicable sections of 
Office of Management and Budget Circular No. A-56, Revised, June 
26, 1969. 

The vouchers and papers transmitted are returned herewith for 
handling as indicated therein. 


[ B-172049 J 


Officers and Employees—Transfers—Relocation Expenses—Break 
in Service—Entitlement to Expenses Effect 


An employee of the National Park Service in California who refusing to relocate 
with transferred functions was separated and granted severance pay, and who 
after placing his residence on the market, which was sold within 2 months, and 
storing his household effects, departed for Washington, D.C., in his privately 
owned automobile, towing his housetrailer, upon reinstatement in the Park 
Service in Washington within 4 months, is entitled pursuant to 5 U.S.C. 5724(a) 
to the same benefits he would have been entitled to had he transferred without 
a break in service, and under Public Law 89-516, the employee may be re- 
imbursed for the sale of his house, the storage of household effects, the expenses 
incurred to travel to Washington with his wife prior to his reinstatement, and 
other proper relocation expenses. However, reimbursement for the storage and 
shipment of the employee’s effects, precludes the allowance of mileage for the 
housetrailer. 


To Floyd P. Hough, United States Department of the Interior, 
July 13, 1971: 

We again refer to your letter dated February 25, 1971, file reference 
F5023-NCP(ABF), in which you requested our decision on a claim 
submitted by Mr. Robert Borgstede, an employee of the Department 
of the Interior, National Park Service, Eastern Service Center, Wash- 
ington, D.C., for reimbursement of travel and transportation expenses 


and applicable allowances incident to his move from San Diego, Cali- 
fornia, to Washington, D.C. 

The papers which accompanied the claim show that Mr. Borgstede 
was separated from his position with the Southwest Division, Naval 
Facilities Engineering Command, San Diego, California, on June 5, 
1970, when that division was being disestablished effective June 27, 
1970, and after he had declined to relocate with the Western Division of 
that command, located at San Bruno, California, to which the func- 


tions were being transferred. He was then granted severance pay in 


accordance with existing law and regulations. It is reported that his 
name was placed on a displaced persons list and consequently he 
received six inquiries as to interest in positions in Washington, D.C. 
It is also reported that since Mr. Borgstede was interested in moving 
to some other part of the country for employment he had his residence 


in Chula Vista, California, listed for sale and his furniture placed in 


storage in San Diego. The residence was ultimately sold and settle- 
ment was effected on September 15, 1970. 
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On August 5, 1970, Mr. Borgstede and his dependent (wife) de- 


parted from San Diego by privately owned automobile and arrived in 
Washington on September 21, 1970. Apparently Mr. Borgstede towed 
his personally owned housetrailer at that time. 

In culmination of negotiations for employment with the National 
Park Service, Eastern Service Center, Mr. Borgstede was officially 


notified of his selection on October 28, 1970, and on November 1, 1970, 
a travel authorization was issued authorizing travel by privately 


owned automobile from San Diego to Washington, D.C., per diem 
for self and dependent, shipment of household goods and personal 
effects, and other benefits under Public Law 89-516, approved July 21, 
1966, 80 Stat. 323, 5 U.S.C. 5724, including $0.11 per mile for house- 
trailer. On November 2, 1970, he was reinstated in accordance with 
Civil Service regulations. The following day he signed the requisite 
12-months service agreement. Thereafter he arranged for the shipment 
of his stored household effects by commercial van to his residence in 
Bethesda, Maryland, delivery being effected on or about December 4, 
1970. 

Mr. Borgstede has submitted two executed vouchers in which he has 
claimed $4,319.95, the aggregate amount of the following items: 


Reimbursement of certain expenses incident to sale of resi- 


dence $1, 534. 87 
Mileage (2,613 miles @ $0.08) 209. 04 
Mileage for house trailer (2,613 miles @ $0.11) 987. 43 
Per diem (for self) 140. 00 
Per diem (for dependent) 105. 00 
Temporary quarters 185. 70 
Shipment of household goods plus surcharge 1, 335. 72 
Storage 822. 19 
Miscellaneous expense allowance 200. 00 

$4, 319. 95 


You say in your letter of February 25, 1971, that Mr. Borgstede feels 
that due to the circumstances in his case he is entitled to reimbursement 
for all of the involved expenses whether or not they were incurred 
prior to his appointment by your office. However, in expressing the 
view that under section 1.3(7) of Office of Management and Budget 
Circular No. A-56, revised June 26, 1969, the only allowable reim- 
bursable items are those which were incurred after November 2, 1970, 
the effective date of Mr. Borgstede’s reinstatement, you ask for our 
opinion as to whether, because of the nature of his separation due to 
transfer of function and the reinstatement by your office, he would 
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be entitled to reimbursement of the expenses other than those incurred 
after November 2, 1970. 

Since Mr. Borgstede was separated because of a transfer of function 
and since there was a break in service before he was appointed by your 


office, his case falls within the purview of the provisions of 5 U.S.C. 
5724a(c) which reads, as follows: 


Under such regulations as the President may prescribe, a former employee 
separated by reason of reduction in force or transfer of function who within 
1 year after the separation is reemployed by a nontemporary appointment at a 
different geographical location from that where the separation occurred may be 
allowed and paid the expenses authorized by section 5724, 5725, 5726(b), and 5727 
of this title, and may receive the benefits authorized by subsections (a) and (b) 
of this section, in the same manner as though he had been transferred in the 
interest of the Government without a break in service to the location of reemploy- 
ment from the location where separated. [Italic supplied. ] 


The above provision of law is implemented by section 1.3a(7) of 
Circular No. A—56 and reads as follows: 


A former employee separated by reason of reduction in force or transfer 
of function who, within one year of the date of separation, is reemployed by a 
department for a nontemporary appointment effective on or after July 21, 1966, 
at a different permanent duty station from that where the separation occurred, 


may be allowed and paid the expenses and other allowances (excluding non- 


temporary storage when assigned to an isolated permanent duty station within 
the continental United States) in the same manner as though he had been 
transferred in the interest of the Government to the permanent duty sation where 
reemployed, from the permanent duty station where separated, without a break in 
service, and subject to the eligibility limitations as prescribed in these regula- 
tions. [Italic supplied.] 


Our decision of May 28, 1971, B-172824, involved a similar case in 


which an employee who was involuntarily separated on September 6, 
1969, by the Department of the Army because of reduction in force 
and who after the receipt of severance pay for 16 weeks was appointed 
to a position in the Federal Aviation Administration on May 25, 1970, 
in another State claimed reimbursement for real estate and other bene- 
fits under Circular No. A-56 as authorized in the travel orders. In 
interpreting and applying the above-quoted provisions of law and 
regulations to the facts in that case, we said that we are unaware of 
any reason why payment of relocation expenses otherwise proper 
incident to the employment with the Federal Aviation Administration 
would be precluded. 

While the present case is distinguished from that covered by 
B-172824, supra, in that Mr. Borgstede incurred certain relocation 
expenses (sale of residence, storage of household goods, etc.) and 
traveled with his dependents to Washington prior to his appointment, 
we find nothing in the above-quoted provision of law or the legislative 
history to justify a conclusion that the benefits provided therein are 
required to be granted to a former employee only when he incurs relo- 
cation expenses subsequent to his reemployment at a different geo- 
graphical location. 
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It is our view that the effect of the subject provision of law is to con- 
sider for its purposes the date of any appointment, which was made 
within 1 year after the separation of an employee because of reduction 
in force or transfer of function, as of the date following the date of 
his separation in order that there would be no “break in service.” 
Obviously, a holding to the contrary would serve to defeat the pur- 
poses of the law. Accordingly, and since a valid travel authorization— 
one which provided not only for travel and transportation allowances 
but other benefit under Public Law 89-516—was properly issued in this 
case it is our opinion that under the involved circumstances Mr. Borg- 
stede is entitled to the same benefits authorized by the law and regula- 
tions as if he had been transferred to your office without a break in 
service. 

Your understanding is correct that in any event the mileage claimed 
in connection with the housetrailer is not allowable. We have held 
that under the statutory authority (5 U.S.C. 5924(b) ) and implement- 
ing regulations (section 9.3 of Office of Management and Budget Cir- 
cular No. A-56, revised October 12, 1966) the payment for the 
transportation of a housetrailer for use as a residence is in lieu of any 
payment for transporting and storing household goods. See B-170183, 
August 14, 1970; B-169402, May 14, 1970; and B—165688, January 17, 
1969. It is apparent, therefore, that under the law and regulation an 
employee may receive a payment in connection with the shipment and 
storage of his household goods or for the transportation of a house- 
trailer, but not for both. Since Mr. Borgstede arranged for the storage 
of his household goods in San Diego and shipment thereof to Bethesda 
and is claiming the aggregate amount of $1,657.91 incident thereto, an 
allowance for such shipment and storage would preclude the allow- 
ance of the mileage of $287.43 claimed for the transportation of the 
housetrailer. 

The voucher and supporting papers are returned herewith for certi- 
fication of the allowable amount on the basis indicated above. 


[B-172302] 


Compensation—Rates—Highest Previous Rate—Administrative 
Discretion 


The retroactive adjustment in the pay rate of an employee who upon reemploy- 
ment in a GS-3 position following resignation from a GS-6, step 4, position is 
placed in step 10 under the highest-previous rate rule to step 1 in accordance 
with an administrative regulation restricting the use of the highest-previous rate 
rule may not be reversed as the appointment to GS-3, step 10, was not an 
administrative waiver of the administrative restriction on the use of the 
highest-previous rate rule, nor may the original pay-setting action be affirmed 
by a regulating or higher level, since the distinctions recognized in 30 
Comp. Gen. 492 between statutory and so-called purely administrative regulations 
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no longer apply in view of contrary court cases and the fact that B-158880 
changed the rule in 30 Comp. Gen. 492. However, overpayments received in good 
faith by the employee may be waived under 5 U.S.C. 5584. 

To the Chairman, United States Civil Service Commission, July 13, 
1971: 

We refer further to your letter of March 19, 1971, concerning the 
rights of an employee whose pay on reinstatement was set under the 
highest-previous-rate rule and thereafter reduced pursuant to an 
agency internal regulation. 

You state that the employee who had resigned on September 26, 
1969, at. Scott Air Force Base, Illinois, as a GS-6, step 4, $7,569 a 
year, was offered and accepted at Tinker Air Force Base, Oklahoma, 
a GS-3 position with salary set at step 10, $6,393 a year. She was rein- 
stated at that rate on March 9, 1970, but on March 30, 1970, was in- 
formed that due to the applicable administrative regulation she could 
receive only the minimum rate of GS-3, $4,917 a year. You report her 
pay rate was retroactively adjusted accordingly. 

The administrative regulation in question was issued by Headquar- 
ters Air Force Logistics Command, Wright-Patterson Air Force Base, 
Ohio, under date of December 24, 1969. Among other things, it re- 
stricted the use of the highest-previous-rate rule to certain specified 
situations not here involved. We assume in the absence of some indica- 
tion to the contrary that the regulations of December 24, 1969, had been 
received by Tinker Air Force Base on or before March 9, 1970, the 
effective date of the reinstatement. 

The papers enclosed with your letter show the Dallas Regional Office 
of the Civil Service Commission on appeal of the employee found 
that the adverse action procedures of part 752 of the Commission’s 
regulations applied to the corrective action changing her salary from 
step rate 10 to step rate 1, retroactively. Such finding was based on 
the assumption that (a) the pay rate originally established upon 
reemployment was not illegal per se and (b) the agency had a choice 
to correct the action or let it stand. 

The Department of the Air Force has appealed to the Civil Service 
Commission the decision of the Dallas Regional Office on the ground 
that the agency must abide by its regulations and cannot disregard 
them in certain individual cases and enforce them in others. The De- 
partment apparently feels this principle is applicable regardless of 
whether the regulation is statutory (pursuant to, or in execution of, 
a specific statute) or administrative (pursuant to general statutory 
authority or emanates out of regulatory authority reposed in another 
agency). Thus, the Department’s position is that Tinker Air Force 
Base was precluded by regulations from setting the employee’s salary 
in excess of the minimum of the grade to which reinstated, 





32 DECISIONS OF THE COMPTROLLER GENERAL (51 


You cite 80 Comp. Gen. 492 (1951) as involving a similar situation 
and ask whether that decision has been overruled or modified. In that 
case an employee was promoted upon reallocation of his position. The 
salary was fixed at a rate of $5,800 a year consistent with the highest- 
previous-rate rule as authorized by the Civil Service Commission 
regulations but not in accord with agency regulations which would 
have limited the rate change upon an upward grade reallocation to 
the lowest rate of the higher grade which exceeds the existing rate 
by not less than the equivalent of one step increase of the lower grade. 
The case in effect held that the administrative action—which was legal 
within the terms of the highest-previous-rate rule—constituted an 
authorized waiver of the more restrictive administrative regulations. 
In support of that decision the case cited 21 Comp. Dec. 482 (1915) ; 
1 Comp. Gen. 13 (1921) ; 4 ¢d. 767 (1925) ; and B-74921, April 5, 1949. 
23 Comp. Gen. 941 (1944) was cited for comparison purposes. 

You express the view that an agency head who has certain discre- 
tion in setting pay rates may affirm a rate (within such discretion) 
at which an appointment was made, notwithstanding his contrary 
instructions to his subordinates (i.e., internal regulations) which 
directed a different method of setting a rate. 

You specifically ask (1) whether the appointment at the rate of 
GS-3, step 10, $6,393 a year, was an administrative waiver of the 
administrative restriction on the use of the highest-previous-rate rule, 
or (2) in the alternative, whether the original pay-setting action may 
be affirmed by the regulating level or higher level in the Department. 

You refer to 37 Comp. Gen. 820 (1958) as an example of our deci- 
sions holding that certain regulations cannot be waived. You imply 
such decisions appear to involve only statutory regulations. The dis- 
tinctions formerly made in our decisions prior to 1958 between statu- 
tory regulations and so-called purely administrative regulations are 
no longer regarded as applicable in all respects in view of subsequent 
court cases. See generally Service v. Dulles, 354 U.S. 363 (1956), and 
at 372 the court in stating a principle established in Accardi v. Shaugh- 
nessy (1954), 347 U.S. 260, said, “* * * that regulations validly pre- 
scribed by a government administrator are binding upon him as well 
as the citizen, and that this principle holds even where the administra- 
tive action under review is discretionary in nature.” We recognize 
that those decisions, however, involved administrative actions which 
not only were contrary to the regulations but were adverse to the 
employees. : 

In our decision of October 27, 1966, B-158880, to which you refer, 
the issue was whether exceptions could be granted to certain parts 
of the Joint Travel Regulations of the Department of Defense cover- 
ing its civilian employees, That decision arose out of our prior 
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decision of April 28, 1966, in regard to the same subject matter. 
In holding that exceptions to the regulations would be the same as 
waivers, we quoted the following which appeared in the April 28, 
1966 decision : 

Since the authority to issue travel regulations now rests exclusively with the 
Per Diem, Travel and Transportation Allowance Committee it follows that under 
the regulations as presently worded the Secretaries of the Uniformed Services 


may not waive or extend the time limit prescribed in paragraph C 7004-2. Like- 
wise, we do not believe that the Committee could waive such provision. * * * 


The effect of the April 28 and October 27, 1966 decisions was to 
change the rule set forth in 30 Comp. Gen. 492. 

We point out that Volume 2 of the Joint Travel Regulations of the 
Defense Department involved in the above 1966 decisions could be 
described as administrative regulations in that they supplement statu- 
tory regulations issued under authority granted to the Office of Man- 
agement and Budget. The regulations of the Department of the Air 
Force here involved seem to be similar in nature. 

Accordingly, both of your questions are answered in the negative. 
It would appear, however, that the overpayment for the period cover- 
ing the retroactive adjustment, March 9-30, 1970, during which the 
employee received the higher pay apparently in good faith would be 
for consideration of waiver under 5 U.S.C. 5584. 


[ B-171662 J 


Contracts—Negotiation—Evaluation Factors—“Best Buy Analysis” 
The failure to disclose the 3 to 1 ratio of technical merit to the cost evaluation 
formula of the “best buy analysis” included in the Evaluation/Selection Plan 
approved as the basis for the award of a cost-plus-fixed-fee contract under a 
request for quotations for the procurement of automatic test equipment for 
internal combustion engine powered materiel—where no questions as to the best 
buy analysis were raised at a prequotation conference—was not prejudicial in 
the award competition, even though the solicitation did not accurately reflect the 
importance to be accorded to cost, which was ranked as the least important of 
eleven evaluation factors, since the two offerors selected for negotiations were 
essentially equal as to technical ability and, therefore, the only consideration 
remaining for evaluation was price, an advantage not to be ignored pursuant to 
paragraph 4-106.4 of the Armed Services Procurement Regulation. 


To the RCA Corporation, July 19, 1971: 


Further reference is made to your protest against the award of a 
contract to Dynasciences Corporation, pursuant to request for quota- 
tions (RFQ) No. DAAA25-70-Q-0653, issued by Frankford Arsenal, 
Philadelphia, Pennsylvania. 

The RFQ was issued on May 26, 1970, for the procurement of auto- 
matic test equipment for internal combustion engine powered materiel, 
including development of programmable diagnostic units and trans- 
ducer kits. Nine quotations were received by the closing date of July 31, 
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1970. After evaluation of the quotations in accordance with the Evalu- 
ation/Selection Plan approved May 15, 1970, by the Assistant Secre- 
tary of the Army (R. & D.), and negotiations with your company 
and Dynasciences, award was made to the latter on December 30, 1970, 
on a cost-plus-fixed-fee basis for an estimated cost of $3,594,429, in- 
cluding fee. 

It is your primary contention that the “best buy analysis,” applied to 
the quotations in the evaluation process, placed a much greater em- 
phasis on cost in relation to technical merit than was indicated by 
section H, Evaluation and Award Factors, of the RFQ. In this con- 
nection, you point out that the best buy analysis employed a 3 to 1 
ratio of technical merit to cost, whereas in section H cost was ranked 
last among 11 evaluation factors “listed in the order of their relative 
importance.” You assert that in reliance on this provision of the RFQ, 
RCA took a technical and management approach in preparing its 
quotation based on a high-quality system not greatly constrained by 
considerations of cost. It is your position that had you known a 8 to 1 
ratio would apply, you “would have taken some other approach calcu- 
lated to attain a similarly high rating but with much greater recogni- 
tion of cost as a very important factor.” You also argue that in view 
of the RFQ language, application of the 3 to 1 ratio was contrary to 
Armed Services Procurement Regulation (ASPR) 3-805.2, which 
provides that in selecting a contractor for a cost-reimbursement type 
contract estimated costs and proposed fees should not be considered 
controlling. You also take issue with the technical merit rating as- 
signed to your quotation. 

As a final matter, you assert that contrary to 10 U.S.C. 2304(g) 
and ASPR 3-805.1, no written or oral discussions of RCA’s cost and 
fee quotations were conducted after the acceptability of its techni- 
cal quotation was resolved. In addition, you contend that there was 
a failure to conduct discussions concerning your offer of a contract 
with cost incentives coupled with an award fee based upon technical 
performance as provided for by ASPR 3-405.5(h). You also state 
that in addition to failing to conduct the required discussions with 
RCA, you believe cost discussions were conducted with Dynasciences, 
resulting in an increase of about one million dollars in its unreason- 
ably low quotation price. On the basis of the foregoing, you ask our 
Office to declare the contract void ab initio and require resolicitation. 

With regard to the evaluation, the record shows that the “best buy 
analysis” was included in the Evaluation/Selection Plan (E/SP) ap- 
proved for the procurement prior to issuance of the RFQ in accordance 
with Frankford Arsenal Regulation (FAR) 715-35, Technical Eval- 
uation of Research, Development, and Engineering Proposals. The 
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E/SP, which was not made part of the RFQ, established various levels 
of evaluation responsibility with the Commanding General, United 
States Army Tank-Automotive Command, being the Source Selec- 
tion Authority. The E/SP also included a description of the 10 tech- 
nical and managerial evaluation factors, sub-factors, and weights to 
be applied. It also provided for application of the “best buy analysis” 
upon completion of the technical evaluation and establishment of the 
final merit rating. 

In accordance with paragraph 7(4) of FAR 715-35, a 3 to 1 ratio of 
technical merit to cost was determined justifiable for this procurement. 
Briefly, the best buy analysis provides for normalizing the technical 
merit ratings and costs of all acceptable quotations. This is accom- 
plished by taking the lowest technically acceptable quotation as a 
base and comparing all others to it on a numerical basis. The costs 
of the acceptable quotations are similarly normalized. The 3 to 1 
ratio is then applied to the normalized ratings to determine the best 
buy. 

It is reported that on June 16, 1970, a prequotation conference was 
held at Aberdeen, Maryland, to familiarize potential sources with 
the technical aspects and the source selection procedure to be employed. 
All attendees were afforded an opportunity to ask questions and the 
evaluation procedure, including the best buy analysis, was demon- 
strated through the use of view graph projections. However, the tech- 
nical merit to cost ratio was not disclosed. It is reported that neither 
RCA nor any of the other attendees raised any questions as to the best 
buy analysis. 

The comprehensive file furnished our Office indicates that the tech- 
nical evaluation procedure prescribed by the E/SP was applied to 
each quotation. All sections of each quotation were evaluated by several 
evaluators. Each evaluator was provided evaluation sheets for each 
factor and subfactor or element to be rated. In addition to the numeri- 
cal rating, each evaluator was required to support his rating with 
a narrative explanation. The evaluation sheets were reviewed by the 
Chairman of the Technical Evalution Panel. The numerical scores 
for the technical portion of the proposals were tabulated, averaged 
and combined in accordance with the preestablished weights. The best 
buy analysis was then performed using the technical merit ratings and 
the proposed cost estimates. The Evaluation Panel’s summary of the 
best buy with respect to RSA and Dynasciences was: 


Technical Merit Best Buy Index 


Dynasciences 62 2. 73 
RCA 64 1. 69 
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The evaluation report was submitted to the SSA who on October 9, 
1970, approved negotiations with RCA and Dynasciences. 

The record shows that subsequent to approval by the SSA on Oc- 
tober 9, 1970, negotiations were conducted with you and Dynasciences. 
Although it appears that the discussions with both firms related pri- 
marily to technical matters, the negotiations resulted in several price 
revisions. Subsequent to one discussion you reduced your cost estimate 
by approximately $1,300,000 as a result of certain technical changes. 
Following further discussions you made certain technical changes and 
increased your estimated costs by $310,000. Similar discussions were 
conducted with Dynasciences, as a result of which it upgraded its 
technical approach and made a commensurate cost estimate increase 
of about $400,000. Finally, both firms were advised that the closing 
date for negotiations was December 10, 1970. On that date you sub- 
mitted a letter reducing both your estimated costs and fee to a total 
of $4,146,214. Dynasciences’ final quotation resulted in its total quota- 
tion being about $500,000 below yours and a revised best buy index 
of 2.10 as compared to RCA’s 1.95. 

We agree with your primary contention. In our opinion, the listing 
of the 11 evaluation factors in the request for quotations with the 
statement that they are in the order of their “relative importance” 
did indicate an intent on the part of the Government to give consider- 
ably greater weight to technical achievement than to cost. Since the 
technical factors were evaluated on a combined basis of 3 to 1 in 
relation to cost while cost was ranked as least important of 11 evalua- 
tion factors, we believe that the solicitation did not accurately reflect 
the importance to be accorded to cost. However, we are not persuaded 
that your firm was prejudiced in the award competition as a result of 
this “misinformation.” In this connection, the Army has furnished 
our Office computations, of which you were furnished a copy, show- 
ing that even if ratios of 11 to 1 and 20 to 1 were applied, Dynasciences 
would have been the “best buy.” 

The record shows that your firm and Dynasciences were selected for 
negotiations based on the initial proposals. All the other offerors were 
considered to be outside the zone of consideration, although they also 
were permitted the opportunity to revise their proposals. As a result 
of technical revisions made during the course of negotiations, your 
proposal was reduced in cost by approximately $1 million, while the 
Dynasciences proposal was increased by approximately $400,000 in 
amount. It appears that your final proposal was revised to give greater 
importance to cost. Although your final offer proposed a CPAF type 
contract, it was decided that the CPFF contract was more appro- 
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priate for this particular procurement and award was made on that 
basis. Based on the record, we cannot conclude that any firm was 
given a competitive advantage or that your firm suffered a disadvan- 
tage by reason of the information provided in the solicitation. 
B-169754, December 23, 1970. Further, we are unable to agree with 
your contentions concerning improprieties with respect to the evalua- 
tion procedure, the conduct of negotiations, or failure to accept your 
offer of a CPAF type contract. With regard to your contention that 
greater emphasis was placed on cost than permitted by ASPR 3-805.2, 
we believe the following excerpt from 50 Comp. Gen. 246, October 6, 
1970, is dispositive of that contention. 


Where, as here, two offerors are essentially equal as to technical ability and 
resources to successfully perform a research and development effort, the only 
consideration remaining for evaluation is price. In such a situation, we believe 
that the lower priced offer represents an advantage to the Government which 
should not be ignored. Indeed, ASPR 4-106.4 makes it clear that awards should 
not be for capabilities that exceed those determined to be necessary for success- 
ful performance of the work. We view the award to TI as evidencing a determina- 
tion that the cost premium involved in making an award to SRL, based on its 
slight technical superiority over TI, would not be justified in light of the accept- 
able level of effort and accomplishment expected of TI at a lower cost. The 
concepts expressed in ASPR 3-805.2 and 4-106.5(a) that price is not the con- 
trolling factor in the award of cost-reimbursement and research and develop- 
ment contracts relate, in our view, to situations wherein the favored offeror 
is significantly superior in technical ability and resources over lower priced, 
less qualified offerors. 


Accordingly, we find no basis upon which we may properly disturb 
the award made to Dynasciences. 


[ B-171782 ] 


Courts—Judgments, Decrees, Etc.—Judgment of Dismissal—Adju- 
dication on Merits 


The dismissal by the court of a complaint requesting both a preliminary injunc- 
tion pending resolution of a protest filed with the United States General Ac- 
counting Office (GAO) to the award of a contract to reproduce research papers 
for sale to the Government and the public subsequent to the cancellation by 
mutual agreement of the contract initially awarded the petitioner due to de- 
ficiencies in the request for proposals (RFP), and permanent injunctive relief 
that would compel cancellation of the contested award and reinstate the initial 
contract was according to the Federal Rule of Civil Procedure 41(b) a final 
adjudication on the merits that GAO must honor since the two issues involved 
in the protest—that the resolicitation on the basis of price only should have 
been advertised and not negotiated and that procurement procedures had been 
violated by calling for best and final offers three times—were adjudicated by 
the court, 


Contracts—Negotiation—Propriety—Incumbent Contractor 


The fact that during the negotiations of a new contract for the reproduction of 
research papers for sale to the Government and the general public upon can- 
cellation of an existing contract because of deficiencies in the request for pro- 
posals (RFP), discussions relative to start-up time were held with offerors 
within a competitive range but not with the incumbent contractor who had 
submitted an offer under the amended RFP was not prejudicial as the matter of 
start-up time was not germane to the incumbent contractor whereas discussions 
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were required with other offerors because the complications involved in the 
procurement necessitated a revision in the contract award date, thereby lessen- 
ing the time a new contractor would have to prepare for contract performance. 


To Freedman, Levy, Kroll & Simonds, July 19, 1971: 

We refer to a telefax dated January 27, 1971, from the National 
Cash Register Company (NCR) and submissions dated January 29, 
March 4, May 13, and May 26, 1971, all with enclosures, from your 
firm on behalf of NCR protesting against the award of contract No. 
OEC-9-70-1041 to Leasco Information Products, Incorporated 
(Leasco), under request for proposals (RFP) No. 71-1, issued by 
the Office of Education, Department of Health, Education, and 
Welfare. 

The subject RFP was issued on September 4, 1970, inviting pro- 
posals for the operation of a facility in support of the Educational 
Resources Information Center (ERIC) which would require the con- 
tractor to produce copies of Government furnished research papers 
in both reduced size transparencies (microfiche) and full size hard 
copy. The RFP also provided for the sale of those copies, over a 12- 
month period, to the public and to the Government at unit prices to 
be established by the contract. Annual sales under the contract were 
estimated at $1,400,000 : $60,000 to the Government and $1,340,000 to 
the general public. The RFP provides for services to be performed 
for a period of 1 year from February 21, 1971, with the Government 
reserving the right to extend the contract period for 2 additional 
years. Proposals were to be evaluated on the basis of six criteria, one 
of which was cost. 

On September 28, 1970, four firms including both Leasco and NCR 
submitted proposals which were then reviewed by an evaluation team 
comprised of Government and non-Government personnel. NCR was 
selected as the most qualified offeror and negotiations commenced. 
On December 11, 1970, contract No. OEC-0-71-0846 was awarded to 
NCR. 

On December 22, 1970, NCR was requested to agree to a cancellation 
of the above-cited contract due to the existence of several serious pro- 
curement deficiencies. As a result of the above-cited request, NCR 
signed a “void ab initio” agreement with the Government whereby 
both parties waived all rights under the “contract.” 

On December 23, 1970, a new contracting officer was appointed to 
manage the procurement, and on January 4, 1971, the original RFP 
was amended deleting five of the six evaluation criteria. The amend- 
ment provided for award to the offeror with the lowest total price and 
requested revised proposals by January 11, 1971, from the four firms 
who submitted proposals under the original RFP. On January 7, 1971, 
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the RFP was further amended to require offerors to submit a market- 
ing proposal addressed to the expansion of sales to the public. 

Four proposals were received. Three firms including both Leasco 
and NCR were considered to be within competitive range. Negotiations 
followed with the three firms and each offeror was requested to submit 
its best and final offer by January 19, 1971. 

On January 19, 1971, all three firms submitted written offers. The 
offer submitted by Leasco, which was low, contained a clause reserving 
to it an exclusive right to the originals of all materials contained in 
the Government information store. It appears that there was a mis- 
understanding as to whether during the previous negotiations the 
Government was given the right to delete the above-cited clause from 
the Leasco proposal. The contracting officer concluded that he had 
erred in asking for best and final offers prior to resolving the 
misunderstanding. 

In an attempt to remedy this ambiguity another amendment to the 
RFP was issued on January 20, 1971, making clear that no exclusive 
rights could be obtained under the contract and requesting new, best 
and final offers by 11:00 a.m. on January 21, 1971. 

We are informed by the contracting officer that he and his legal 
advisor were contacted by counsel for Leasco on the afternoon of 
January 20, 1971, in regard to the need for the last amendment. The 
contracting officer then agreed to meet with the Leasco representatives 
at 9:30 a.m. on January 21, 1971, to discuss the disputed clause in the 
Leasco proposal, 

According to the contracting officer, Leasco’s offer was submitted at 
the meeting before the time set for receipt of best and final offers. 
Offers were then received from the other two firms. NCR’s proposal 
included a notation to the effect that they objected to the creation 
of a new deadline for best and final offers. It was theri determined that 
Leasco was the low offeror and the contract was awarded to Leasco on 
the afternoon of January 21, 1971. 

On January 22, 1971, the contracting officer discovered NCR’s “pro- 
test before award” that had been delivered during the contracting 
officer’s absence on the preceding afternoon. 

NCR’s protest is now based on the following contentions: (1) The 
amendment issued on January 4, 1971, eliminating all the evaluation 
criteria except price changed the nature of the contract, necessitating 
its resolicitation by means of an invitation for bids; (2) HEW has 
violated procurement procedure by calling for best and final offers 
three times pursuant to various amendments and by meeting with 
Leasco representatives on January 21, 1971, after negotiations had been 
closed but before the deadline for submission of final proposals; and 
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(8) HEW approved, at a meeting on January 15, an improper 60-day 
startup delay for Leasco which, in effect, communicated to Leasco 


that, as of that time, its price was low. 
Issues No. 1 and No. 2 were involved in the court action described 


below. Issue No. 3 was not involved in the court action. 


Subsequent to the filing of the instant protest with our Office, NCR 


filed a complaint on February 4, 1971, entitled Zhe National Cash 
Register Company v. Elliot L. Richardson, Civil Action No. 2437-70. 
The complaint prayed for the following relief: 


(a) Order Defendant and any and all his subordinates to cancel and set aside 
the contract awarded to Leasco (Contract No. OBC-0-71-1041) on January 21, 
1971, and to reinstate the Contract awarded to Plaintiff on December 11, 1970 
(Contract No. OKC—0—-71—-0846) or in the alternative to order that a new solicita- 
tion be issued and proper procedures followed : 

(b) Permanently enjoin Defendant and any and all of his subordinates from 
implementing Contract No. OEC-0-71-1041 awarded to Leasco Information 
Products on January 21, 1971. 

(c) Pending a hearing upon the merits of this case, issue a preliminary in- 
junction enjoining Defendant and any and all his subordinates from imple- 
menting Contract No. 0-71-1041 awarded on January 21, 1971 until the Comp- 
troller General of the United States has had an opportunity to rule on the 
Protest filed by Plaintiff with him on January 29, 1971. 

(d) Pending the hearing upon the preliminary injunction, issue a temporary 
restraining order * * * restraining the Defendant and any and all his sub- 
ordinates in the manner aforesaid until the Comptroller General of the United 
States has had an opportunity to rule on the Protest filed by Plaintiff with 
him on January 29, 1971. 

(e) Award Plaintiff such further relief as may be just and equitable under 
the circumstances. 


The motion for temporary restraining order was denied on Feb- 
ruary 4, 1971. 

Subsequently, the motion for preliminary injunction was denied and 
the complaint dismissed pursuant to a memorandum opinion dated 
February 17, 1971. NCR then filed a motion to alter the memorandum 
opinion, based on the contention that the court had no authority to 
dismiss the complaint since it would be improper for the case to be 
disposed of finally on a hearing confined only to the question of pre- 
liminary injunction. In addition NCR alleged: 

The dismissal of the complaint at this time is highly prejudicial to the Plaintiff 
for there is pending with the Comptroller General a Protest against HEW’s 
award of a contract to Leasco and pending his ruling on the Protest, Plaintiff 
desires to retain its right to obtain a decision from the Court on the merits of 


this controversy after a full opportunity to present testimony and to cross- 
examine those persons who gave affidavits for the Defendant. 


In denying this motion on February 19, 1971, the court held: 


Plaintiff’s sole prayer is for injunctive relief. The Court has ruled as a 
matter of law that this case is not an appropriate case for an injunction under 
any circumstances, even if all of plaintiff’s allegations are accepted as true. 
Plaintiff’s motion to alter Memorandum Opinion is denied. 


Since we are informed that the time for appeal has expired without 
an appeal being filed, we consider the decision to be final. 
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Federal Rule of Civil Procedure 41(b), entitled “Involuntary Dis- 
missal : Effect Thereof,” provides as follows: 


Unless the court in its order for dismissal otherwise specifies, a dismissal 
under this subdivision and any dismissal not provided for in this rule, other 
than a dismissai for lack of jurisdiction, for improper venue, or for a failure 
to join a party under Rule 19, operates as an adjudication upon the merits. 

It is clear that the order in the instant case does not “otherwise 


specify” and that the dismissal of the complaint operates as a full 
adjudication upon the merits (Glick v. Ballentine Products, Inc., 397 
F, 2d 590 (1968) ), which is conclusive not only as to the matters which 
were decided, but also as to all matters which might have been decided 
in the original action. Englehardt v. Bell & Howell Co., 327 F. 2d 
30 (1964). 

Since NCR prayed for relief in the form of an injunction com- 
pelling HEW to cancel the award to Leasco and to reinstate the con- 
tract to NCR, in addition to its prayer for a preliminary injunction 
pending a ruling by this Office on NCR’s protest of January 29, 1971, 
we must conclude that the court’s dismissal of NCR’s entire complaint 
had the effect of a final adjudication on the merits of issues No. 1 and 
No. 2 involved in this protest. 

The order of the court dismissing NCR’s complaint was, in effect, 
an adjudication on the merits of its prayer for permanent injunctive 
relief, which would have required the court to decide the material 
issues involved in the instant protest. In B-171917, May 4, 1971, we 
dismissed a protest without deciding the merits because the material 
allegations had been considered and rejected on the merits by a court 
of competent jurisdiction. There has been a final adjudication on some 
of the issues raised in the instant protest. 

We believe that by asking the court for permanent injunctive relief 
NCR attempted to obtain a court adjudication upon the merits of 
two of the material issues involved in this protest. Since the complaint 
was dismissed, effecting an adjudication upon the merits according to 
Federal Rule of Civil Procedure 41(b), we must likewise honor the 
court’s ruling. See B-171917, May 4, 1971. 

In regard to your allegation of an improper 60-day startup delay, 
the subject RFP provides that the contractor will be required to 
assume completely his duties under the contract within 30 days of 
the contract starting date (approximately February 20, 1971). It 
appears that although the time period allowed Leasco, until March 21, 
amounts to a total of 60 days from the date of contract award, Jan- 
uary 21, it was actually in conformance with the RFP which provides 
for performance within 30 days of contract starting date, which was 
February 20, 1971. 
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Finally, in connection with your allegation that the mention of 
startup time during negotiations with Leasco on January 15 was an 
improper communication to Leasco that its price was low, we can find 
no evidence in the record to support such an assumption. We are in- 
formed that such discussions were held with two of the offerors found 
to be in the competitive range and were not held with NCR only be- 
cause the matter would not be germane for the incumbent contractor. 
These discussions were required because the complications involved in 
this procurement necessitated a revision in the contract award date, 
thereby lessening the time a new contractor would have to prepare. 

In the circumstances, we find nothing improper in the startup time 
discussions held with both new contractors. 

In view of the foregoing, we must deny your protest in regard to 
issue No. 3 and dismiss your protest on the remaining issues. 


[ B-160778] 


Contracts—Labor Stipulations—Davis-Bacon Act—Classification of 
Workmen—Local Area Practice 


In the dispute concerning wages paid for placing and puddling concrete in which 
fiber duct pipe was encased, where the wage rate determination incorporated 
in the contract only listed “concrete puddler,” and the invitation had not indi- 
eated any other rate was to be paid for fiber duct encased concrete, the request 
by the contracting agency for information that would indicate the substantial 
area practice of using concrete puddlers for encasing fiber duct in concrete at 
the rates specified in the wage determination was in accord with decisions of the 
Comptroller General and, although the Secretary of Labor’s function under 
the Davis-Bacon Act, 40 U.S.C. 276a, generally is exhausted when a wage deter- 
mination is furnished, the contract provided for referral to the Secretary of 
classification disagreements and, therefore, new evidence of local area practices 
may not be considered by the General Accounting Office. 50 Comp. Gen. 103. 
. holding the contractor liable for Davis-Bacon Act violations, is affirmed. 


To the Southwest Engineering Company, Inc., July 2C, 1971: 


Reference is made to your letters dated February 8, 15, and 25, 
April 20, and May 18, 1971, requesting reconsideration of our decision 
of August 19, 1970, 50 Comp. Gen. 103, which disallowed your claim 
for $410.47 withheld to cover alleged violations of the Davis-Bacon 
Act, 40 U.S.C. 276a, under contract No. DA-23-028-ENG~-7904. 

Your request for reconsideration is based upon your contention that 
our decision of August 19, 1970, is erroneous in that it is in conflict 
with certain prior decisions of our Office. In this connection, you point 
out that the major portion of the wages in issue are those paid for 
placing and puddling concrete in which fiber duct pipe was to be en- 
cased, and that the wage rate determination incorporated into your 
contract included a classification and wage rate for “concrete pud- 
dlers.” In view thereof, you contend that if it was intended that any 
other rate was to be paid for puddling the concrete in which fiber duct 
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was to be encased, the invitation for bids should have so indicated, and 
you cite our decisions 45 Comp. Gen. 532, March 1, 1966, and B-158511, 
July 6, 1966, as supporting this conclusion. 

Additionally, you contend that our decision of August 19, 1970, 
is predicated on the premise that a bidder must ascertain for himself 
whether any local practices may exist which differentiate between 
normally accepted worker classifications, even though such differen- 
tiation may be based upon labor union jurisdictional claims, and that 
a bidder should then prepare his bid on the basis of such local prac- 
tices. You claim that all prior decisions of our Office have ruled that 
such a local practice theory is improper, and you cite 36 Comp. Gen. 
806, June 10, 1957; B-147602, January 23, 1963; 43 Comp. Gen. 84, 
July 26, 1963; and 43 Comp. Gen. 623, March 31, 1964, as being illus- 
trative of our prior position. Of the foregoing decisions, you indicate 
your belief that B-147602, January 23, 1963, is decisive of the issue 
in the instant case. 

Alternatively, you contend that if this Office should again conclude 
that the “local jurisdictional practice” of a given area controls, we 
should then consider the fact that the affidavits of the Wichita elec- 
trical contractors on which the Government relied in the instant case 
do not, in fact, establish a local practice, since none of the contractors 
state that they ever installed fiber duct encased in concrete. 

Concerning your contention that you were entitled to rely upon 
the classification and wage rate for concrete puddlers in the absence 
of any indication to the contrary in the invitation for bids, our deci- 
sions 45 Comp. Gen. 532, March 1, 1966, and B-158511, July 6, 1966, 
on which you rely, both involved situations in which two separate and 
distinct wage rate determinations were included in the invitation for 
bids, and no advice was given to bidders as to which determination 
was applicable to the work necessary to perform the contract. While 
we held in those cases that bidders were entitled to determine which 
of the wage rate determinations would be applicable, and to compute 
their bid prices on such rates, we cannot agree with your contention 
that bidders are entitled to assume, without regard to local practice, 
that all concrete puddling (and all other unskilled labor which may 
be required in the performance of a contract of the type here involved) 
may be performed by concrete puddlers and laborers and paid for at 
the wage rate for such workers specified in the wage rate determina- 
tion. See in this connection, B—147602, January 23, 1963, which indi- 
cates that where the practice of using electricians to install fiber duct 
is exclusive, payment of electricians’ wages would be appropriate. 
Conversely, where a substantial area practice of using laborers or 
pipelayers for a part of the installation can be shown, payment of 
laborer or pipelayer rates for such work is proper. 
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In this connection, you also cite Black, Raber-Keif and Associates v. 
United States, 174 Ct. Cl. 302 (1966), which holds the Government 
liable if it requires a contractor to pay higher wages than he is obli- 
gated to pay under his contract, as supporting your position. That 
case, however, involved the question of whether a wage rate of 60¢ per 
hour specified in the wage rate determination included or excluded 
additional perquisites of approximately 40¢ per hour. We see no 
basis upon which the court’s conclusion in that case would impose a 
duty upon the contracting agency or the Department of Labor to 
ascertain area practices relative to types of unskilled work which are 
performed by journeyman mechanics, and to include such information 
in wage rate determinations. 

You also contend that our decision of August 19 imposes a require- 
ment on bidders to ascertain local practices, including those based upon 
union jurisdictional claims, and that such a requirement would be 
contrary to previous decisions of this Office from 1957 to 1964. While 
the decisions you have cited do set out the general rule that work classi- 
fications should not be made solely on the basis of local practices which 
are the subject of union jurisdictional disputes and which do not 
clearly establish actual differences in work skills, those same decisions 
set out several exceptions to the rule. Thus, in 48 Comp. Gen. 623, 
March 31, 1964, the following is stated: 

* * * Unless local practices clearly establish actual differences in work 
skills * * * or unless they are exclusive, it seems clear that their adoption * * * 


is neither required nor permitted by the terms of the Davis-Bacon Act. [Italic 
supplied. ] 


And in B-147602, January 23, 1963, we said the following: 


* * * In any event, since a substantial practice of using the laborer and pipe- 
layer classification existed * * * we would be inclined to conclude that the clas- 
sifications used by the contractor, [laborer and pipelayer] should not be ques- 
tioned for wage adjustment purposes. 

We believe these cases clearly indicate two principles. First, that a 
local area practice must be followed where it is exclusive. Second, that 
a prevailing local area practice need not be followed if a substantial 
area practice to the contrary can be shown. Those portions of our 
decisions which speak of jurisdictional disputes are directed to areas 
in which there are, in fact, two established practices, rather than one 
exclusive practice. And those portions of our decisions which speak 
of a substantial practice are directed to establishing that there is no 
exclusive practice in an area, and that more than one practice exists 
in an area, ie., a prevailing practice and a substantial practice. We 
therefore do not agree with your contention that our prior decisions do 
not obligate bidders to ascertain and conform to local area practices, 
especially if such practices are exclusive or if there is no substantial 
area practice to the contrary. In the instant case we must therefore 
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agree that the request by the contracting agency, that you should fur- 
nish any information available to you which might indicate a sub- 
stantial area practice of using concrete puddlers to encase the fiber 
duct in concrete, was in accord with the decisions of this Office cited 
above. 

In this connection, you have also cited that portion of our decision 
of January 23, 1963, B—147602, which reads as follows: 


* * * It has been observed that under the Act the Secretary’s function is ex- 
hausted once he has furnished such a wage determination and a schedule based 
thereon has been included in the contract specification * * *. 

* * * Moreover, it should be observed that by the terms of the Davis-Bacon 
Act the General Accounting Office, rather than the Department of Labor, is 
given sole responsibility to make wage adjustments and to determine violations 
for purposes of imposing debarment. While contracting agencies are responsible 
in the first instance for verifying and enforcing minimum wage requirements, for 
doing so in accordance with appropriate interpretations and regulations of the 
Department of Labor, and even for deciding certain factual matters in accord- 
ance with the contract provisions, in instances of non-compliance they are re- 
stricted to withholding funds to offset under-payments, and disputes over any 
wage adjustment involved are for final resolution by our office in the specified 
manner. 


This decision (as well as the other three decisions which you cite 
and which we rendered from June 1957 through March 1964) were 
rendered in connection with contracts which contained the following 
Davis-Bacon Act provision : 


(a) All mechanics and laborers employed or working directly upon the site 
of the work will be paid unconditionally and not less often than once a week, and 
without subsequent deduction or rebate on any account (except such payroll 
deductions as are permitted by the Copeland Act (Anti-Kickback) Regulations 
(29 CFR, Part 3)) the full amounts due at time of payment, computed at wage 
rates not less than those contained in the wage determination decision of the 
Secretary of Labor which is attached hereto and made a part hereof, regardless 
of any contractual relationship which may be alleged to exist between the Con- 
tractor or subcontractor and such laborers and mechanics; and a copy of the 
wage determination decision shall be kept posted by the Contractor at the site 
of the work in a prominent place where it can be easily seen by the workers. 

However, the contract in the instant case contained an additional 
provision, as part of paragraph (d) of Standard Form 19-A as re- 
vised in June 1964 and April 1965, reading as follows: 

(d) The Contracting Officer shall require that any class of laborers or me- 
chanics which is not listed in the wage determination decision and which is to 
be employed under the contract shall be classified or reclassified conformably to 
the wage determination decision, and shall report the action taken to the Secre- 
tary of Labor. If the interested parties cannot agree on the proper classification 
or reclassification of a particular class of laborers or mechanics to be used, 


the Contracting Officer shall submit the question, together with his recommenda- 
tion, to the Secretary of Labor for final determination. 


While your letter of February 15 points out that in B-147602, 
supra, we said that the Secretary’s function under the act is exhausted 
once he has furnished a wage rate determination, and that disputes 
over wage adjustments are for final resolution by this Office, those 
statements must be reexamined and qualified where, as in the instant 
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case, a contractor agrees to a contractual provision which provides 
for referral of disputes to the Secretary of Labor for final determina- 
tion. As stated in our decision of August 19, 1970, it is our view that, 
having agreed to the inclusion of clause 49 in your contract, the 
referra] of the dispute to the Department of Labor on March 7, 1967, 
was proper, and you are bound by the decision rendered by the Solici- 
tor of Labor unless such decision was arbitrary, capricious, or unsup- 
ported by substantial evidence. 

While we held in our August 19 decision that there was substantial 
evidence before the Solicitor to support his determination that it was 
the prevailing practice in the area to use electricians for the installation 
of fiber duct as a conduit for electrical wires, you now allege that none 
of the evidence supports a conclusion that there was any practice in 
the area of using electricians to puddle concrete used in the installation 
of fiber duct. In support of this contention you point out that three of 
the affidavits relied on by the Government do not support the Govern- 
ment’s position, since none of them states that the contractors used 
electricians to puddle concrete, and since your research fails to indi- 
cate that any of these contractors has ever installed fiber duct en- 
cased in concrete. In view thereof, you allege that the portions of our 
decision of August 19 which state that the evidence of record before 
the contracting officer and the Solicitor of Labor indicated that four 
out of the five contractors surveyed used electricians for the installation 
of fiber duct is in error, and that our decision should therefore be 
reversed, 

Where, as in the instant case, the parties have agreed that a deter- 
mination by a third party shall be final on a disputed question of fact, 
it is settled that a review by this Office shall be limited to the record 
before such third party when his determination was made. See 46 
Comp. Gen. 441, 461-462 (1966), and cases cited therein. As indi- 
cated at page 2 of our decision to you of August 19, the Department’s 
survey showed that four of the five companies which had installed 
fiber duct as a conduit for electric wires had used electricians to 
perform both the joining of the duct and the puddling of concrete. 

The fact that you were not afforded an opportunity to present argu- 
ment or evidence to refute the survey results while the question was 
before the Solicitor of Labor does not alter the rule as stated above, 
since the record clearly indicates that you were advised of the results 
of the Department’s investigation, and that you were requested on 
several occasions to furnish evidence to the contracting officer of a 
substantial area practice of using laborers for the installation of 
fiber duct, and you refused to do so. It would therefore appear that 
you had the opportunity to refute Army’s findings, and since it must 
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be assumed that any evidence or argument you may have submitted 
would have been referred to the Solicitor of Labor, it cannot be said 
that you were not afforded an opportunity to present evidence for 
consideration by the Solicitor. In view thereof, any consideration at 
the present time of any evidence which you could, and should, have 
submitted to the contracting officer would amount to a hearing de novo, 
and would be improper. 

It is our opinion that the statements you have now submitted to 
this Office (and any evidence in support thereof) relative to the suffi- 
ciency and credibility of the Department’s survey should have been 
submitted to the contracting officer at the time he advised you of the 
survey results and requested you to submit contrary evidence relative 
to the area practice. Since you failed to do so, this Office cannot now 
consider such allegations or evidence, or disagree with the conclusions 
of the Solicitor of Labor on the basis of such statements or evidence. 

In view of the foregoing, we find no material error of fact or law in 
our decision of August 19, 1970, and it must therefore be affirmed. 


[ B-172219 J 


Contracts—Specifications—Qualified Products—Time for Qualifi- 
cation 


The award of a contract to the low bidder whose product did not receive 
qualification approval for listing on the Military Products List prior to bid 
opening, although the product—electron tubes—had been tested and found 
qualified for listing on a specified date prior to bid opening but the ministerial 
act of approval had not been accomplished, does not violate paragraph 1-1107.1 
of the Armed Services Procurement Regulation which prescribes that only bids 
“offering products which are qualified for listing on the applicable Qualified 
Products List at the time set for opening of bids” shall be considered in making 
awards, as the regulation does not impose a requirement for formal “approval” 
prior to bid opening, and, moreover, the regulation should be interpreted to 
insure the procurement of products meeting Government needs in a manner 
that will not place unnecessary restrictions on competition. 


To the Fairchild Camera and Instrument Corporation, July 20, 
1971: 


We refer to your telegram of March 17, 1971, and your letter of 
May 24, 1971, relating to your protest against award to another 
firm under invitation for bids 71—71—A, issued by the U.S. Coast 
Guard Supply Center, Brooklyn, New York. 

The invitation was issued on December 14, 1970, for bids on electron 
tubes, type 7012, qualified on the Military Products List. With respect 
to the qualification approval, the invitation provided : “Bids will be 
considered for such products as have, prior to the time of bid opening, 
been tested and approved for inclusion in the Military Products List 
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whether or not such products have actually been so listed by that 
date.” 

Two bids were received at the public bid opening on January 18, 
1971. ITT Electron Tube Division of International Telephone Corp- 
oration submitted the lowest unit prices for the optional quantities 
specified and the lowest total price of $86,080. The bid from your firm 
set forth higher unit prices and a total price of $95,600. 

Your letter of January 19, 1971, to the contracting officer furnished 
a copy of a notice of qualification approval for your product dated 
December 30, 1970, from the Naval Electronics Systems Command, 
based on your In-plant Report No. 70FD5 dated December 18, 1970. 
You alleged in your letter that ITT had not received qualification 
approval prior to bid opening as required in the IFB. 

After receiving your letter of January 19, 1971, the contracting 
officer obtained a copy of ITT’s Test Report No. PT-111 dated Jan- 
uary 7, 1971. The purpose of the test was for requalification to a rein- 
stated specification, and ITT’s tubes tested passed each of the specific 
qualification requirements with no abnormalities or failures. The test 
report was forwarded to the Naval Electronics Systems Command on 
the same date it was completed, January 7, 1971, and we are advised 
it was received by the Command on January 12. 

Notice of qualification approval was sent by letter of January 25, 
1971, from the Naval Electronics Systems Command to ITT and fur- 
nished to the contracting officer by letter of January 28, 1971. The 
letter stated that “Qualification approval is hereby granted your 
product .. .” It will appear on Qualified Products List QPL-1 as 
follows: 


GOVERNMENT MANUFACTUR- TESTORQUALI- MANUFACTUR- 
DESIGNATION ER’S mamma FICATION REF- ER’S NAME AND 
TION 


ERENCE ADDRESS 
7012 In-plant Rpt. No. ITT Electron Tube 
T-111 dtd 7 Division, 
Jan 1971. P.O. Box 100, 
Easton , Pa. 18043. 
Plant: Same 
Address. 


The contracting officer decided that whether notice of approval was 
received before or after bid opening was of no significance, since ap- 
proval of ITT’s Type 7012 tube, occurred on January 7, 1971, upon 
successful completion of the test. Since it was the contracting officer’s 
conclusion that ITT bid on a product which had been tested and ap- 
proved for inclusion in the Military Products List prior to bid open- 
ing, he made award to ITT as the low bidder under the invitation 
on March 15, 1971, 
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In your protest to our Office, you take exception to the conclusion 
of the contracting officer. In support of your position, you quote from 
Navy’s publication SD-6, Provisions Governing Qualification, to the 
effect that certification by the Government representative that the 
tests were monitored shall not be construed as meaning that the tests 
are acceptable to the Government for qualification of the product and 
that the preparing activity will determine whether the product con- 
forms to the requirements of the specification. You advise that it has 
been your experience the preparing activity performs a complete 
engineering review of the data submitted prior to approval. You con- 
tend therefore that the required approval for inclusion in the Qualified 
Products List occurred on January 25, 1971, and the bid of ITT was 
not eligible for consideration at the time of bid opening on January 13, 
1971. 

We do not regard the publication to which you refer as controlling 
with respect to the issue presented by your protest. The determination 
by the contracting officer that qualification was complete on the date 
of the testing was not based on the fact that the testing was moni- 
tored by a Government representative, but rather upon the test results. 
In any event, the publication was distributed, as you indicated in your 
letter, at the time of authorization to conduct qualification testing 
and was not a part of the invitation or the applicable sections of the 
Armed Services Procurement Regulation (ASPR). 

ASPR 1-1102 states that the preparing activity is responsible for 
qualification but does not set forth the method of discharging this 
responsibility. ASPR 1-1107.1 provides that when the Government 
is procuring qualified products, only bids “offering products which 
are qualified for listing on the applicable Qualified Products List 
at the time set for opening of bids” shall be considered in making 
awards. No requirement for a formal “approval” prior to bid open- 
ing is imposed by ASPR, the only requirement being that the product 
is qualified for listing. 

Our Office has recognized that use of qualified products lists, while 
acceptable as a method of procurement in certain instances, is a 
method inherently restrictive of competition. 36 Comp. Gen. 809 
(1957) ; 43 id, 223 (1963). In view thereof, and since the best interests 
of the Government require maintenance of full and free competition 
commensurate with the Government’s needs, we are of the opinion 
that while regulations implementing the use of qualified products 
lists should be interpreted to insure procurement of products meeting 
the Government’s needs they should not be interpreted in such a 
manner as to place unnecessary restrictions on competition. 

In the particular circumstances present in the instant case, where 
the product was being tested for requalification to a reinstated speci- 
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fication and where the tests were completed, as authorized by the pre- 
paring activity, without any failures or abnormalities, it is apparent 
that ITT’s product met the needs of the Government, and therefore 
was “qualified for listing” on the date the test report was issued. It is 
our opinion, therefore, that issuance of a letter of approval in this 
instance should be considered a ministerial act, and we do not believe 
the Government should be deprived of the benefit of considering ITT’s 
bid merely because it had not completed its paperwork at the time of 
bid opening. 

We recognize that, in other circumstances, we have held the effec- 
tive date of qualification to be the date of the letter granting approval. 
See B-143282, August 18, 1960. However, in that case, the tests com- 
pleted before bid opening were only partially successful, resulting 
in qualification of 18 of 22 items tested, and the approval which oc- 
curred after bid opening contained an element of discretion not pres- 
ent here. To the same effect, see B—155358, January 4, 1965. Moreover, 
in both of these cases, products were listed on the QPL without ref- 
erence to the date of testing, while in the present case the proposed 
listing set forth in the letter of approval specifically refers to the 
date of qualification testing and to no other date. 

In view of the foregoing, we believe the method of listing used in 
the instant procurement could reasonably be interpreted, as the con- 
tracting officer did, to establish the date of qualification as the date 
of the test report, rather than the date of the letter of approval. We 
are therefore unable to conclude that the actions of the contracting 
officer were unreasonable in the context of this particular fact situa- 
tion, or that his award to ITT did not result in a valid, binding con- 
tract. Accordingly, your protest must be denied. 


[ B-172729 


Compensation—Rates—Highest Previous Rate—Applicability— 
Foreign Service Salary Rates 


Employees of the Department of Agriculture who completed service in overseas 
positions under 22 U.S.C. 2385(d)(1) and are entitled to the same benefits as 
provided by 22 U.S.O. 928 for persons appointed to the Foreign Service Reserve, 
upon reinstatement to their former positions, may have their salaries set under 
the highest previous rate rule in accordance with 5 U.S.C. 5334(a) and section 
531,203(c) of the Civil Service Regulations rather than on the basis they are 
only eligible to receive the step increases they would have earned had they 
remained in the positions in which regularly employed, as the highest previous 
rate rule has never been construed as excluding salary rates attained in the 
Foreign Service. 


To the Secretary of Agriculture, July 20, 1971: 


We refer further to the letter of April 22, 1971, from the Assistant 
Secretary for Administration concerning the setting of salary for 
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employees of the Department of Agriculture reinstated after having 
completed service in overseas positions under authority of 22 U.S.C. 
2385 (d) (1). 

As indicated in the letter that section entitles employees covered 
thereby to the same benefits as are provided by 22 U.S.C. 928 for per- 
sons appointed to the Foreign Service Reserve. The latter section 
provides for reinstatement rights to “the same position he occupied 
at the time of assignment, or in a corresponding or higher position. 
Upon reinstatement he shall receive the within-grade salary advance- 
ments he would have been entitled to receive had he remained in 
the position in which he is regularly employed.* * *.” 

Our opinion is requested as to whether an employee returning to 
his former position is entitled only to those step increases he would 
have earned had he remained in that position, or whether that right 
is only a minimum guarantee so that the highest previous rate rule 
could be invoked to provide a higher rate. 


Subsection 5334(a) of Title 5, U.S. Code, in pertinent part 
provides: 


(a) The rate of basic pay to which an employee is entitled is governed by 
regulations prescribed by the Civil Service Commission in conformity with this 
subchapter and chapter 51 of this title when— 

(1) he is transferred from a position in the legislative, judicial, or execu- 
tive branch to which this subchapter does not apply ; 

(2) he is transferred from a position in the legislative, judicial, or executive 
branch to which this subchapter applies to another such position; 

(3) he is demoted toa position in a lower grade ; 

(4) he is reinstated, reappointed, or reemployed in a position to which this 
subchapter applies following service in any position in the legislative, judicial, 
or executive branch ; 

(5) his type of appointment is changed ; 

(6) his employment status is otherwise changed ; or 

(7) his position is changed from one grade to another grade. 


Section 531.203(c) of the Civil Service Regulations provides: 


Position or appointment changes. Subject to $§ 531.204, 531.515, 589.201 of this 
chapter, and section 5334(a) of title 5, United States Code, when an employee 
is reemployed, transferred, reassigned, promoted, or demoted, the agency may 
pay him at any rate of his grade which does not exceed his highest previous 
rate; however, if his highest previous rate falls between two rates of his grade, 
the agency may pay him at the higher rate. When an employee’s type of 
appointment is changed in the same position, the agency may continue to pay 
him at his existing rate or may pay him at any higher rate of his grade which 
does not exceed his highest previous rate; however, if his highest previous rate 
falls between two rates of his grade, the agency may pay him at the higher rate. 


The highest previous rate rule has never been construed as excluding 
salary rates attained in the Foreign Service. See 34 Comp. Gen. 380 


(1955). Accordingly, our view is that under the law and regulations 
quoted above the application of the highest previous rate rule to re- 
instatement actions such as here involved is proper. 
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Officers and Employees—Transfers—Break in Service—Expense 
Entitlement 


An employee who resigned from the Federal Bureau of Investigation before the 
expiration of a 12-month service period following a transfer of official duty 
station and accepted employment with another bureau in the Department of 
Justice after a 15-day break in service is liable for the refund of transfer costs 


disbursed to him under 5 U.S.C. 5724(i), and the monies collected from him 
may not be reimbursed on the basis of Finn v. United States, 192 Ct. Cl. 814, 
which holds “Government service” as used in section 5724(i) is not synonymous 
with agency service since that ruling does not apply when there is a break in 
service for then the Government’s obligation for “transfer” expenses could not 
be definitely established as the obligation would be dependent upon whether or 
not the separated employee eventually returned to Government service. 

To Maurice F. Row, United States Department of Justice, July 20, 
1971: 

This refers to your letter of April 22, 1971, with enclosures, request- 
ing an advance decision as to whether a voucher presented by Mr. 
William V. Ferris may be properly certified for payment. The voucher 
represents a claim, based upon the Court of Claims decision Finn v. 
United States, 192 Ct. Cl. 814 (1970), for a refund of monies collected 
when the employee resigned from the Federal Bureau of Investigation 
(FBI) before the expiration of a 12-month service period following 
a transfer of official duty station. Shortly after Mr. Ferris’ resigna- 
tion he accepted employment with another bureau in the Department 
of Justice. Your doubt in the matter arises because of a break in 
service of approximately 15 days in his continuous employment. 

Your letter indicates that incident to Mr. Ferris’ official transfer 
from Washington, D.C., to Milwaukee, Wisconsin, he was required 
to sign a service agreement directing him to remain in the service of 
the FBI for 12 months following the effective date of his transfer or 
become liable to refund those sums disbursed to him for his costs 
related to the transfer. His transfer to Milwaukee was effective July 9, 
1969, and he resigned from the FBI on October 31, 1969. The record 
does not show the reason for the resignation and break in service before 
reemployment in the Government. At that time, you state, he was 
directed to and did in fact refund the amount of $1,332.13. 

As you recognize, the relevant statute here is 5 U.S.C. 5724(i) 
which provides in pertinent part as follows: 

* * * An agency may pay travel and transportation expenses * * * and other 
relocation allowances under this section * * * when an employee is transferred 
within the continental United States only after the employee agrees in writing 
to remain in the Government service for 12 months after his transfer, unless 
separated for reasons beyond his control that are acceptable to the agency 
concerned. If the employee violates the agreement the money spent by the 


United States for the expenses and allowances is recoverable from the employee 
asa debt due the United States, 








Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 538 


The Finn case held that under the above statute an agency of the 
Government does not have authority to require an employee to sign 
an agreement to remain in the service of a particular agency, as 
contrasted to remaining in the Government service generally, for 12 
months following the effective date of his official transfer. The decision 
stresses that Congress did not intend for “Government service” as used 
in the applicable statute to be synonymous with agency service. Our 
Office has followed this decision insofar as it applies to similar factual 
circumstances, See B-171238, December 8, 1970, and decisions cited 
therein. 

Neither inn nor any of our subsequent decisions considered the 
question of entitlement where there is a break in service during the 
12-month period. We have held the view that, as a general rule, such 
required period of service must be performed continuously without 
a break in service. Otherwise, the Government’s obligation with 
respect to the various “transfer” expenses would not be definitely 
established since such obligation would be dependent upon whether 
or not the separated employee eventually returned to Government 
service at a later date. 

Since Mr. Ferris resigned his position with the FBI on October 31, 
1969, and did not enter on duty with the Bureau of Narcotics and 
Dangerous Drugs until November 16, 1969, he did not perform 12 
months of continuous service with the Government following his trans- 
fer to Milwaukee. Therefore, in the absence of a reduction in force 
or transfer of function (5 U.S.C. 5724a(c)) or a violation of a regula- 
tion or policy which might form the basis for regarding the separa- 
tion as a transfer, we must conclude that he did not fulfill the terms 
of his employment agreement and is not entitled to recoup the travel 
expenses refunded to the FBI at the time of his resignation. The 
voucher returned herewith may not be properly certified for payment. 


[ B-172753 J 


Compensation—Downgrading—Saved Compensation—Reversion 


Rate 


The special rate selected for a demoted employee as the rate he will receive 
at the end of the 2-year saved pay period prescribed by 5 U.S.C. 5337, the salary 
retention act, is not affected pursuant to 5 CFR 530.306(b) (3) by the fact the 
special rate is decreased or discontinued during the retention period, and the 
special rate is the rate to which the employee will revert on the expiration of 
the retention period and continues to be entitled to as long as he remains in the 
same position or until he becomes entitled to a higher rate. Therefore, a GS-18 
employee demoted to GS-11 with the retained special rate of $18,945, for whem 
GS-11, step 10, at the special rate of $18,088 was selected, a rate subsequently 
decreased to $16,604, is entitled at the end of the retention period to $18,088 
for as long as he remains in the same pvsition or until he is entitled to a higher 


rate. 


475-947 O- 73-6 
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Compensation—Downgrading—Special Salary Rates—Adjustments 
on Basis of Statutory Increases 


Since adjustments in special salary rates under 5 U.S.C. 5803(d) resulting from 
a general increase in statutory pay schedules are not increases provided by 
statute within the meaning of 5 U.S.C. 53887(a), the adjustments may not be re- 
flected in the retained rates derived from the special salary rates established 
for demoted employees, and it follows the general conversion rule in section 
531.206(a)(3) of the Civil Service Regulations (36 F.R. 1029) with respect 
to salary rates above the maximum rate of an employee's grade is for application 
in prescribing an increase for employees receiving a retained salary rate under 
5 U.S.C. 5337 (a). 


Compensation—Downgrading—Saved Compensation—More Than 
One Downgrading Action 


When an employee is receiving a retained rate of compensation based on a 
special rate that is limited by the formula in 5 U.S.C. 5837(b), an increase under 
5 U.S.C. 5803(d) in the special rate of the grade and step from which he was 
demoted is not regarded as an increase provided by statute within the meaning 
of 5 U.S.C 5337(b), but the retained rate prescribed for the employee may be 
increased under the general conversion rule in section 531.205(a)(3) of the 
Civil Service Commission Regulations. Thus applying the general conversion 
rule, an employee reduced more than three grades whose special rate in GS-12, 
step 3, was $15,611, and whose retained rate in GS-7, step 1, under the formula 
in 5 U.S.C. 5837(b) is $13,828, is entitled to a new retained rate of $14,456 
($13,828, plus $628, the increase in step 10 of GS-7). 


Compensation—Downgrading—Special Salary Rates—Revision or 
Termination 


The salary rates in excess of the maximum regular rates under Civil Service 
Regulations (5 CFR 530.306) and Executive Order 11078, dated January 2, 1963, 
received by employees as a result of a downward revision or termination of 
special rate ranges are not covered by 5 U.S.C. 53837—the salary retention act— 
but are saved rates to which the general conversion rules for statutory pay in- 
creases apply. 


To the Chairman, United States Civil Service Commission, July 20, 
1971: 


_ Further reference is made to your letter of April 22, 1971, requesting 
our decision regarding various questions concerning salary retention 
since the issuance of Federal: Personnel Manual Letter No. 530-157 
discontinuing or revising certain special rate ranges under 5 U.S.C. 
5308. 

The specific questions on which you ask our decision are as follows: 


1. When the rate selected at the time of an employee’s demotion as the rate 
which would have been his rate of basic pay if he were not entitled to a retained 
rate, under regulation 531.512, is a special rate, does that remain the rate to 
which the employee will revert on expiration of the retention period if the 
special rates for the grade are decreased or discontinued before that expiration? 

2. (A)(1) Are adjustments in special rates under 5 U.S.C. 5803(d) resulting 
from a general increase in statutory pay schedules to be regarded as increases 
provided by statute within the meaning of 5 U.S.C. 5837(a)? (2) If not, does 
a general conversion rule such as section 531.205(a) of the Commission’s regula- 
sort (36 F.R. 1029) apply to a retained special rate received under 5 U.S.C. 
5837(a)? 

(B) (1) When an employee is receiving a retained rate which was based on 
a special rate but is limited by 5 U.S.C 5337(b), is an increase under 5 U.S.C. 
5808(d) in the special rate in the grade and step from which he was demoted 
to be regarded as an increase provided by statute within the meaning of 5 U.S.O. 
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5837(b)? (2) If not, is his retained rate to be increased under a general con- 
version rule such as section 531.205(a) of the Commission’s regulations under 
Executive Order No. 11576? (3) If neither, is any adjustment to be made in his 
retained rate at the time of a general pay increase? 

(C) Do the general conversion rules for statutory pay increases apply to 
saved special rates resulting from downward revision or termination of special 
rate ranges? 

Regarding question 1 you state that a GS-11 engineer is receiving 
a retained rate of $18,945 (a special rate) under 5 U.S.C. 5387, the 
salary retention law, as a result of his demotion in April 1969 from 
GS-13. At the time of his demotion the 10th rate in GS-11, then a 
special rate of $18,088, was selected as the rate he would receive at 
the end of the 2-year retention period. Since then the 10th rate for 
GS-11 engineers has become the regular rate, now $16,404. 

At the time the employee was demoted he would have received 
the special rate of $18,088 if he had not been entitled to the saved rate. 
When the special rate was discontinued he would continue to receive 
that rate under Civil Service Regulations [5 CFR 530.306(b) (3) ] as 
long as he remained in the same position or until he became entitled to 
a higher rate. Therefore, the employee should receive the rate of $18,088 
at the end of the retention period unless he is entitled to a higher 
rate under the cited regulation. 

With regard to questions 2(A) (1) and (2) we held in decision 
B-167671, September 17, 1969, that adjustments in special salary rates 
under section 504 of the Federal Salary Reform Act of 1962, as 
amended, now 5 U.S.C. 5303, are rates prescribed by administrative 
action and thus may not be regarded as statutory increases to be re- 
flected in retained rates derived from special rates. The decision cited 
above involved a retained special rate which was adjusted by Federal 
Personnel Manual Letter No. 530-32, July 28, 1966. Paragraph 2 of 
that letter reads as follows: 

It should be noted that action has been taken to increase certain of the 
special ranges so that they would continue to bear the same relationship to the 
new regular ranges that they bore to the old regular ranges. This is the case 
with the ranges for GS-5, 6, and 7 on Tables I and XV. We must emphasize 


that this adjustment is not automatic but rather is based on a finding that 
such higher rates are needed and are justified. 


Federal Personnel Manual Letter No. 530-156, January 29, 1971, the 
most recent authorization under 5 U.S.C. 5303(d) for adjustment of 
the salary rates of employees covered by special rate schedules in con- 
nection with a general pay increase for General Schedule and other 
statutory schedule employees, states that “the Commission has decided 
that the pay of such employees shall be increased by an amount fully 
equivalent to the general pay increase for General Schedule employees 
authorized by Executive Order 11576.” While the letter does not state 
so explicitly, it appears that the increased rates were based on an 
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administrative finding that such increased rates were justified. The 
statutory language involved merely requires adjustment in the special 
rate ranges at the time of a general increase in the regular General 
Schedule rates. We understand that such a general increase of salaries 
in the General Schedule does not always require upward adjustment 
of salaries in the special rate ranges. Therefore, we see no basis for any 
different view from that expressed in the decision of September 17, 
1969. In other words, the increases in the special rate ranges may not 
be regarded as statutory increases. It follows that a general conversion 
rule with respect to salary rates above the maximum rate of the em- 
ployee’s grade such as section 531.205(a)(3) of the Commission’s 
regulations (36 F.R. 1029) would be for application. 

In connection with questions 2(B) (1), (2), and (3), you state that 
the question concerns an employee demoted more than three grades 
from a position in which he was receiving a special rate. In one in- 
stance an engineer in GS-12, step 3, with a special rate of $15,611 was 
reduced to GS-7 on December 28, 1970. Under the formula in 5 U.S.C. 
5337 (b) his retained rate was computed as follows: 


Employees special rate in GS-12 $15, 611 
Regular rate of GS-9, step 1 —9, 881 

5, 730 
Regular rate of GS-7, step 1 8, 098 


Employee’s retained rate $13, 828 
The limiting formula in 5 U.S.C. 5337(b) reads as follows: 


(b) The rate of basic pay to which an employee is entitled under subsection 
(a) of this section with respect to each reduction in grade to which this section 
applies may not exceed the sum of— 

(1) the minimum rate of the grade to which he is reduced under each reduc- 
tion in grade to which this section applies (including each increase in rate of 
basic pay provided by statute) ; and 

(2) the difference between his rate immediately before the first reduction 
in grade to which this section applies (including each increase in rate of basic 
pay provided by statute) and the minimum rate of that grade which is three 
grades lower than the grade from which he was reduced under the first of the 
reductions in grade (including each increase in the rate of basic pay provided by 
statute). 


Similar to the answer to questions 2(A) (1) and (2) the wording 
“including each increase in rate of basic pay provided by statute” 
as used in the limiting formula is not applicable to increases in special 
range rates authorized by action of your agency. Therefore, increases 
in special rate ranges as a result of a general increase by statute in 
the General Schedule rates may not be regarded as statutory increases 
for the purpose of applying the formula in 5 U.S.C. 5337(b). How- 
ever, we see no reason why a general conversion rule such as section 








Fee Re TE RE SNARE Seve ET SRT 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 57 


531.205(a) (3) of the Commission’s regulations would not be appli- 
cable to the retained rate. In that regard we note that you have 
recomputed the retained rate on various bases using the formula in 
5 U.S.C. 5337(b). It is our view that where one of the three rates 
covered in that subsection is a special rate, as in this case, such a 
recomputation is not necessary. Accordingly, applying the general 
conversion rule the employee would be entitled to a new retained rate 
of $14,456 ($13,828 plus $628, the increase in step 10 of GS-7). 
Your letter states that question 2(C) involves employees who are 
receiving salaries in excess of the maximum regular rates under Civil 
Service Regulations (5 CFR 530.306) and Executive Order 11073 as a 
result of a downward revision or termination of special rate ranges. 
Such rates are not covered by 5 U.S.C. 5337 and are merely rates 
which are saved by the regulation cited. We agree that the general 
conversion rules for statutory pay increases apply to such saved rates. 


[ B-165218 J 


Atomic Energy Commission—Contracts—Competition v. Defense 
Requirements 


Although the Atomic Energy Commission’s extension of a contract containing 
an “Avoidance of Organizational Conflicts of Interest” clause for manning an 
underground weapons testing activity for a 5-year period with the contractor 
initially selected in 1947 contributes to the common defense and security by 
avoiding the serious disruption of the weapons program that a change of con- 
tractors would entail, and the procedure was consistent with the Commission’s 
procurement regulations, it is suggested that maximum practicable competition 
should be obtained in the future whenever contracts utilizing appropriated funds 
are to be awarded and it appears likely the Government’s position can be im- 
proved in terms of cost or performance. In fact, the adoption of a policy favorable 
to competition instead of being disruptive to the weapons program might well 
have a salutory effect on the incumbent contractor’s performance. 


Contracts—Research and Development—Duality of Approach 


The award of similar research and development contracts to two laboratories 
by the Atomic Energy Commission for the simultaneous development of nuclear 
weapons is not considered a duplication of effort but a duality of approach to 
double the opportunity for making new discoveries and to explore a diversity of 
branches of existing science and engineering fields. 


To the Chairman, Atomic Energy Commission, July 21, 1971: 
Reference is made to your letter of September 4, 1970, concerning 
certain allegations contained in a letter dated July 31, 1970, appar- 
ently from an employee of the Northrop Corporation, writing in an 
unofficial capacity, relating to certain unfair contractual arrangements 
between the Atomic Energy Commission (AEC) and its contractor 
for manning the Nevada Test Site for underground weapons testing. 
The letter of July 31, 1970, alleges that AEC is in the process of 
renewing a service contract for approximately 25 million dollars per 
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year with EG&G for a 5-year term. The letter also advises of an 
apparent duplication of effort between Lawrence Radiation Labora- 
tory and Los Alamos Scientific Laboratory. 

AEC has furnished our Office with the following background infor- 
mation with regard to the contracting arrangements with EG&G: 


2. EG&G Work Scope. 


EHG&G’s major efforts are directed toward furnishing technical test support 
for engineering, installing, maintaining, and operating timing and firing facili- 
ties and making diagnostic measurements during tests of nuclear devices and 
high explosive experiments at the Nevada Test Site and other continental and 
off-continent test locations. Other test support activities include specialized high- 
speed photography and operating Operations Coordination Centers. EG&G also 
operates effluent cloud tracking aircraft and is engaged in development of detec- 
tion equipment and improved air sampling capability. 


8. History of EG&G Contract. 


EG&G was initially selected in November 1947, to furnish R&D and design 
services for the Los Alamos Scientific Laboratory and Sandia Corporation in 
connection with nuclear weapons testing. The original contract was superseded by 
the existing contract which has been extended six times; the last extension was 
for three years, through June 30, 1971. On April 6, 1970, the Commission reviewed 
the staff’s report and recommendations with regard to possible extension of the 
contract beyond June 30, 1971 (see discussion which follows) and authorized 
a five-year extension. The AEC’s Nevada Operations Office is currently engaged 
in negotiating an appropriate contractual arrangement pursuant to that Com- 
mission authorization. 


4. Annual Contract Costs. 


The estimated cost of EGG’s efforts for the AEC, on an annual basis, is in the 
range of $45 to $50 million. While the estimated cost is agreed to in advance, for 
the purpose of negotiating the fixed fee, it should be noted that the contractor 
is reimbursed for only those actual costs which meet the tests of allowability 
in accordance with provisions of the contract and the AEC’s cost principles. In 
addition to being reimbursed for actual allowable costs, the contractor receives 
a ae fee that is negotiated in accordance with the AEC’s established fee 
policies. 


AEC reports that the decision to renew EG&G’s contract without 
competition was based on the following considerations : 


b. Policy as applied in the EG&G case. 


The Commission’s April 6, 1970, authorization to extend the EG&G contract 
foilowed an analysis by the Headquarters staff of the facts in the light of the 
above policy and specific criteria and a thorough discussion of the resulting 
analysis with the Commission. 

Although various portions of the present EG&G work scope could, undoubtedly, 
be handled competently by other firms, including, perhaps, Northrop Corporation, 
the broad spectrum of competencies that EG&G has developed and is now supply- 
ing to the AWC, the laboratories, and other users is not known to exist in any 
one organization likely to be considered as a prospective replacement. Any 
projected benefits from segmenting the work would most likely be more than 
offset by the serious disruptions this would create in the weapons test support 
program where close coordination and established inter-relationships can be 
crucial. Further, an arrangement involving many separate contractors, without 
the capability to interchange work or personnel (but with staffing to meet peak 
loads) would, necessarily, be less efficient than the current EG&G capability to 
manage a more level-loaded manpower pool across a broad spectrum of work. In 
addition, increased costs during the learning period and the more likely con- 
tinuing higher costs associated with the overheads and fees of several con- 
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tractors made complete segmentation of the EG&G work unattractive from a 
cost-saving point of view. 

From a programmatic point of view, a change of contractors during a period 
of critical underground tests to be conducted over the next two years was judged 
to severely and unnecessarily jeopardize the successful conduct of the weapons 
testing program. 

These were among the considerations which went into this particular decision 
to extend this contract. Fach case, of course, presents a different set of facts 
against which the criteria for possible replacement or re-competition are 
employed. 


With respect to whether there should have been competition for 
the EG&G work, AEC’s report states as follows: 


7. Opportunity to Compete for EG&G Work. 

As noted earlier, the Commission has authorized a five-year extension of the 
EG&G contract. Because of the highly technical nature of the work, the im- 
portance of established lines of communication with the Laboratories and other 
weapons test organizations, and the necessity of mobilizing and maintaining 
a stable, competent work force, it is considered essential that contracts such 
as this cover a span of several years. As such, they do restrict the number 
of opportunities other organizations have to compete for the work. It would, 
however, be neither feasible nor in the best interests of the Government to 
place these types of contracts on a year-to-year basis. 

The Commission is interested in having firms, such as Northrop, make their 
capabilities and interests known. The most direct method of doing this is to 
contact the Managers of the various AEC Operations Offices under whom most 
of the AEC’s contracts are administered. * * * we would suggest that he get in 
touch with the U.S. Atomic Energy Commission, Nevada Operations Office, P.O. 
Box 14100, Las Vegas, Nevada, 89114, Attention: Mr. Robert B. Miller. 


By letter dated April 13, 1971, this Office solicited comments from 
the Northrop Corporation in regard to this matter. Their comments 
are summarized as follows: 


Although the Northrop Corporation would not consider that it was in their 
best interests to bid the specific program referred to here, we do not consider 
that the jurisdictions given by AEC in their reports to the General Accounting 
Office inquiry are adequate to justify the extension of a sole-source contract 
of this type for a period of twenty-nine years without any recompetition based 
only on the alleged uniqueness of that contractor’s capability and the continuing 
critical nature of the test program. We would believe, based on our own experi- 
ence in the industry, that there are many companies that are capable of pro- 
viding a suitable level of service to the AEC, and that there are appropriate 
points in any program where competition can be introduced. We would feel 
that such competition is in the best interests of the Government and the Support 
Service Industry. We are further confident that the interests of the Government 
in work performance can be suitably protected through appropriate, objective, 
evaluation criteria and appropriate form of contracting which emphasizes per- 
formance incentives. 


AEC’s view is that the procedures used in renewing the EG&G 
contract without competition are in accordance with AEC policy and 
several sections of the Atomic Energy Commission Procurement Reg- 
ulations (AEKCPR) have been cited in support of this view. Specifi- 
cally, AEC has cited AECPR 9-51.102(c) which deals with other 
contract actions requiring advance Headquarters approval such as 
requests for extension of on-site service-type contracts. AECPR 9- 
51.103-3(f) provides that requests for renewals and extensions shall 
be accompanied by a brief discussion of the possibilities of obtaining 
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a suitable replacement contractor where appropriate. AECPR 9- 
56.401 provides the criteria with regard to the replacement of con- 
tractors operating AEC-owned plants or laboratories. 

AEC’s report advises that the Commission is aware that conducting 
its operations by contract rather than in-house may open the possi- 
bility to some firms to acquire information that is not readily available 
to others and thereby have a competitive advantage. AECPR deals 
with this subject in section 9-1.54 entitled “General Policy for the 
Avoidance of Organizational Conflicts of Interest.” Pursuant to this 
section of AECPR, a contract clause to control the private use of 
data acquired under an AEC contract is included in contracts such as 
EG&G’s contract. Also included in EG&G’s contract is a technical 
data provision relating to Drawings, Designs, and Specifications. In 
addition, copyright and patent clauses are included which enable 
AEC to keep informed of technical data and information developed 
under its contracts. We are advised that another purpose of these 
clauses is to assure AKO’s rights to use such data for any purpose 
including dissemination to the public. We have no information which 
would indicate that AEC and EG&G are not complying with the 
requirements of these clauses. 

The AECPRs are published in the Federal Register and are public 
knowledge. We are advised that the specific regulations relating to 
the extension of operating and service-type contracts and the criteria 
for the initial selection of such contractors have been brought to the 
attention of the Joint Committee on Atomic Energy. AEC’s position 
is that the desirability of free competition in private enterprise must 
be balanced by the paramount objective of maximum contribution to 
the common defense and security. 

Our Office has made its own investigation of the award of the 
EG&G contract and AEC’s reasons for deciding to extend this con- 
tract without competition which may be summarized as follows: 

(1) The serious disruptions in the weapons program that would 
result from segmenting the work. 

(2) The loss of efficiency that would result from increasing the 
number of contractors (which would be necessary because apparently 
no one firm can duplicate all of EG&G’s capabilities). 

(3) The probability of increased costs. 

(4) The judgment that a change in contractors would jeopardize 
the successful conduct of the program. 

The review by our Office at AEC Headquarters disclosed that the 
above factors were, in fact, considered and documented by AEC in 
reaching its decision to extend EG&G’s contract. Pursuant to our 
review of the AECPR, we found that the award in this case was con- 


sistent with these regulations. 
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We note that sections 31 (dealing with research assistance) and 41 
(dealing with operation of the Commission’s production facilities) 
of Public Law 83-703, 68 Stat. 919 et seg., 42 U.S.C. 2051 and 2061, 
authorize the Commission to award contracts without regard to the 
provisions of section 3709 of the Revised Statutes, 41 U.S.C. 5. Further, 
we are not unaware of the fact that under 40 U.S.C. 474, nothing in 
the Federal Property and Administrative Services Act of 1949 shall 
impair or affect any authority of the Atomic Energy Commission. 
In light of these provisions we cannot conclude that the procedures 
followed by the AEC in this procurement are unlawful. 

However, in our judgment the maximum practicable competition 
should, as a matter of policy, be obtained whenever contracts utilizing 
appropriated funds are to be awarded. We recognize that in many 
instances, such as here, the practicalities of the situation tend to 
impose severe limits on the amount of competition obtainable. Never- 
theless, we note that under AECPR 9-56.401(b), it is contemplated 
that competition in the renewal of these contracts will be obtained 
only where the incumbent’s performance is considered not better than 
average or where the circumstances “underscore the high desirability” 
of obtaining competition. We feel that competition should be sought 
whenever it appears likely that the Government’s position can be im- 
proved either in terms of cost or performance. We do not believe 
that the adoption of such policy would lead to wholesale disruption 
of the Commission’s programs. The inherent advantages enjoyed by 
the incumbent would tend to insure stability in most instances; and 
the adoption of a policy more favorable to competition might well 
have a salutory effect on the incumbent’s performance. 

The foregoing are general observations only and are not intended 
to imply that competition would necessarily have been obtained in the 
instant case even under the change in criteria we advocate. 

With regard to the contention that there was duplication between 
the Los Alamos Scientific Laboratory (LASL) and the Lawrence 
Radiation Laboratory (LRL), AEC makes a distinction between 
quality of technical approach and duplication of effort and AEC’s 
report advises as follows: 

The AEC does not consider it prudent to the National defense to risk the 
pursuit of only a single technical path; several approaches and ideas must be 
developed simultaneously to insure that the weapon designs selected provide 
the best solution and provide the optimum use of materials for the Department 
of Defense requirements. The dual laboratory approach to nuclear weapons 
development reduces the likelihood that there are new ideas being exploited 
by others of which the United States is unaware. By this duality, we more or 
less double our chances of making new discoveries and halve the probability 
of extraordinarily new ideas remaining hidden because of inadequate attention. 
To advance technology, one must explore a diversity of branches of the existing 


science and engineering fields. Therefore, it is essential to pursue dissimilar 
inferences from theoretical and experimental results, to pioneer new offshoots 
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from which is known to be successful design practice, and to reevaluate earlier 
concepts in light of new knowledge. 

Hach laboratory tends to pursue its own lines of investigation. Once a labora- 
tory has chosen its course of action, the other laboratory rarely tries to surpass 
it on this basis; rather, it chooses different approaches to the problems. In some 
cases, the independent verification by others of new concepts can give the appear- 
ance of unwarranted duplication. However, we would not choose to discourage 
this vital aspect of scientific inquiry. 

To avoid wasteful duplication, there is a constant flow of information between 
the laboratories through formally organized joint groups, technical meetings, 
correspondence, and personal contacts and communiques concerning the various 
scientific programs. However, perhaps the most effective deterrent to unneces- 
sary duplication is that the urgency of success in meeting Department of Defense 
requirements within strict budgetary limits prohibits, for the most part, a 
duplication in the exploration and discarding of ideas and concepts. 


8. Duplication of Test Data. 


With regard to * * * comment that “many tests at the NTS appear to gather 
identical data,” it should be noted that each test of a nuclear device is conducted 
to gather data with regard to a specific design concept or configuration under 
exploration by one of the laboratories. In no case would both laboratories be 
extracting the same data on the same test. This is not to say that many of the 
same types of diagnostic data are not collected on every shot for purposes of 
comparison of performance against established norms, 


Pursuant to our review, we find that AEC’s report fairly represents 
the situation on the question of duplication of effort. Our Office pro- 
poses to take no further action with respect to this issue. 


[ B-172570 J 


Bids—Government Equipment, Etec.—Special Tooling—Status of 
Tooling 


The low bid on Fin Assemblies that indicated Government-owned special tooling 
would be used and included pursuant to the “Research and Production Property 
and Special Tooling” provision of the invitation for bids (IFB) a list of tooling 
identified as to part number, acquisition cost, and age, but did not include written 
permission to use the tooling, or information as to the anticipated amount of 
tooling to be used and rental fee, was erroneously evaluated as a nonresponsive 
bid as special tooling is not defined as a “facility” in paragraph 13—101.8 of the 
Armed Services Procurement Regulation and the IFB did not require permis- 
sion to use the tooling, and since the omitted information could be calculated from 
the bid, the deviation is a minor one that may be waived. Therefore, it is recom- 
mended that the contract awarded be terminated for the convenience of the 
Government and the low bid considered for award. 


To the Secretary of the Navy, July 26, 1971: 

Reference is made to letter SUP 0232 dated May 6, 1971, from the 
Deputy Commander, Purchasing, Naval Supply Systems Command, 
reporting on the protest of Metals Engineering Corporation (MECO) 
under invitation for bids (IFB) No. N00104~-71-B-1449, issued by the 
Ships Parts Control Center, Mechanicsburg, Pennsylvania. 

The subject IFB was issued on February 17, 1971, to 120 firms for 
55,000 each Fin Assemblies, MAU 94/B, FSN 1325-827-4021-F651. 
The purchasing activity reports that bids were opened on March 8, 
1971, and of the 15 bids received, the lowest evaluated bid was sub- 
mitted by MECO in the amount of $468,842.99. The second low bid, 
as evaluated, was submitted by Straightline Manufacturing Company 
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in the amount of $472,120.55. Page 10 of the IFB, Standard Form 36, 
July 1966, required bidders to represent whether or not they intended 
to use Government-owned “Research and Production Property and 
Special Tooling” in performing the work bid upon. That provision is 
set out below : 


EVALUATION FACTOR FOR USE OF GOVERNMENT-OWNED RESEARCH 


AND PRODUCTION PROPERTY AND SPECIAL TOOLING 








1. If the offeror or its anticipated subcontractors require the use of Govern- 
ment-owned production and research property and/or special tooling, as defined 
in Armed Services Procurement Regulation (ASPR) paragraph 13~—101.9, in its 
or its subcontractors’ possession, the offeror SHALL NOT include in its offer 
price any “Rental Fee” or “Use Charge” for use of such property. The offeror 
shall list and identify, in the offer or by separate attachment thereto, a complete 
description of each such item, in accordance with paragraph 2, below. Offers will 
be evaluated by adding to the total amount of each item requiring use of Gov- 
ernment production and research property, a “Rental Fee” as calculated by the 
Contracting Officer in accordance with paragraph 38, below. 

2. Offeror shall provide the following data : 

(i) description of each item of Government Property and quantity thereof 
required ; 

(ii) acquisition cost to the Government of each such item ; 

(iii) the facilities contract or other instrument under which the Government 
Facilities are held, together with the written permission of the Contracting 
Officer having cognizance thereof authorizing its use; 

(iv) the amount of use (in months) to be made of such Government Property, 
and, if any such property will be used concurrently in the performance of two 
or more contracts, the amounts of the respective uses in sufficient detail for pro- 
rating the rent between the proposed contract and such other work in accordance 
with ASPR 13-502.3(b) and, 

(v) the amount of the “Rental Fee,” if such fee were assessed, for the period 
from date of contract to completion of deliveries, computed in accordance with 
paragraph 3, hereof. 

MECO represented that “Special Tooling” would be required and 
included a list of tooling identified as to part number, acquisition cost, 
and age. However, MECO did not furnish with its bid any written 
permission for such use from the contracting officer having cognizance 
of the property as required by subparagraph (iii), quoted above. Nor 
did MECO, in the opinion of the contracting officer, furnish any in- 
formation with respect to the anticipated amount of use of the Gov- 
vernment property in its possession, as required by subparagraph (iv), 
or with respect to the rental fee to be assessed, as required by sub- 
paragraph (v). The purchasing activity reports that the failure of 
MECO to furnish with its bid the data required by these three sub- 
paragraphs rendered its bid nonresponsive. Therefore, the contracting 
officer determined that the low responsive bid was submitted by 
Straightline Manufacturing Company and award was made to that 
firm on April 2, 1971. 

MECO contends that it is not holding any “Government Facilities” 
as defined by paragraph 13-101.8 of the Armed Services Procurement 
Regulation (ASPR) and that the provisions of subparagraph (iii), 
above, which specifically reference “Government Facilities” are by 
their own terms inapplicable to the “Special Tooling” which consti- 
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tuted the only Government property held by MECO. Therefore, 
MEOO contends that it was not required to furnish with its bid the 
written permission of the contracting officer to use the “Special Tool- 
ing.” Accordingly, MECO states that it submitted the low responsive 
bid and should be awarded the contract. 

We agree with MECO that the IF'B did not require a bidder to fur- 
nish with its bid permission to use Government-owned “Special Tool- 
ing.” ASPR 13-101.8 defines “facilities” as follows: 

Facilities means industrial property (other than material, special tooling, 
military property, and special test equipment) for production, maintenance, re- 


search, development, or test, including real property and rights therein, build- 
ings, structures, improvements, and plant equipment. [Italic supplied in part.] 


Although ASPR 13-101.11 indicates that “Facilities Contracts” oc- 
casionally cover tooling, and ASPR 13~-101.9 defines Government pro- 
duction and research property as including Government-owned 
facilities, Government-owned special test equipment, and special 
tooling to which the Government has title or the right to acquire title, 
we do not agree with the Navy’s position that MECO’s interpretation 
is unreasonable as neither of the latter sections serves to overcome the 
explicit exclusion by ASPR 13-101.8 of “Special Tooling” from the 
definition of “Government Facilities.” Subparagraph (iii) only re- 
quires a bidder to furnish with its bid written authorization to use 
“Government Facilities.” There is no similar requirement for Govern- 
ment property other than “Government Facilities” and particularly 
no such requirement for “Special Tooling.” 

Therefore, although the Navy may have intended that bidders offer- 
ing to use Government-owned “Special Tooling” furnish with their 
bid permission to use the special tooling, the IFB did not in fact 
require this. Accordingly, the bid of MECO should not have been 
rejected as nonresponsive for failure to furnish with its bid permission 
to use the Government-owned “Special Tooling.” 

With respect to subparagraphs (iv) and (v) of the invitation sec- 
tion dealing with the evaluation of Government-owned property and 
special tooling, MECO maintains that its bid contains sufficient infor- 
mation with respect to these subparagraphs to permit the calculation 
of the rental fee in accordance with ASPR 13-404 and the invitation 
instructions. In this regard, we have been informally advised by the 
Navy that assuming use of the involved special tooling for the 10- 
month life of the contract and calculating rental fee in accordance with 
the instructions contained in paragraph 3 of the evaluation section, 
the evaluated bid of MECO is $471,301.49, $819.06 less than the 
evaluated bid of Straightline. Inasmuch as sufficient information was 
provided in the MECO bid to permit calculation of the rental fee for 
evaluation purposes, any failure to furnish information in strict ac- 
cordance with the requirements of subparagraphs (iv) or (v) may 
be waived as minor deviations. See B-170591, September 28, 1970. 
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We therefore conclude that the low responsive bid was submitted by 
MECO and that the contract awarded to Straightline, the second low 
bidder was erroneous. 

In deciding whether a contract awarded erroneously but in good 
faith to other than the low responsive responsible bidder should be 
canceled, we must consider all of the relevant and material factors 
surrounding the award and base our decision on the best interests of 
the United States. 

When it was determined that the protest might require action by 
our Office which would adversely affect Straightline’s interests, in 
accordance with our bid protest procedures (+ C.F.R. 20.2), we fur- 
nished Straightline with a copy of MECO’s protest as well as the 
administrative report and provided the company with an opportunity 
to present its views. 

In a letter to our Office dated June 14, 1971, Straightline declined 
to submit its views on the protest. However, Straightline stated that 
delivery was scheduled to commence in May 1971, and be completed in 
January i972, and that accelerated deliveries were authorized. 
Straightline advised that to produce the contract economically, it is 
necessary to complete while their present production line is set up 
and on an accelerated basis and that “All of the materials necessary 
have been purchased and some have been delivered.” We have been 
informally advised by a representative of the Navy that no deliveries 
have been made to date, and that deliveries are not now scheduled to 
commence until October, 1971. 

Accordingly, we recommend that the contract awarded to Straight- 
line be terminated for convenience of the Government since the record 
establishes that award was made to other than the low responsive bid- 
der. Cf. 49 Comp. Gen. 809, 815 (1970). We further recommend that 
award of the procurement be made to MECO if its low bid is still 
available for acceptance and it is otherwise eligible for award under 
the invitation. In this respect, MECO has furnished our Office with 
a letter dated June 4, 1971, from the Administrative Contracting Of- 
ficer, Defense Contract Administration Services Region, Atlanta, 
Georgia, which MECO states constitutes authorization to use the MK 
81 Government-owned tooling now in its possession. 

The bid of MECO is returned as requested. 


[ B-173016 J 


Bidders—Debarment—Product Status 


The sale to the Government of the products of a debarred firm through an 
affiliated company, a licensee, or a distributor, is legally permissible for, while 
a firm or individual may be debarred, there is no provision in the Armed Serv- 
ices Procurement Regulation (ASPR) for debarring the products of a debarred 
firm or individual, and although under ASPR 1-—604.2(b) all known affiliates of 
a debarred concern or individual may also be debarred, the decision to inelude 
affiliates in a debarment is not automatic but is an individual determination 
to be made on a case by case basis. 
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Bidders—Debarment—Contract Award Eligibility—Business Affil- 
iates 

The fact that a bidder under an invitation for bids (IFB) for Globe valves 
is an affiliate of a debarred firm does not preclude the award of a contract to 
the affiliate, where the administrative determination not to extend the debar- 
ment of the principal to the affiliate—a discretionary determination under 
paragraph 1-604 of the Armed Services Procurement Regulation—was made 
with full knowledge of the relationship and only after an extensive preaward 
survey that found the production facilities, technical and quality capabilities 
of the affiliate to be adequate, as the purpose of debarment is not to punish 
but to protect the interests of the United States. Furthermore, the reason for 
the debarred corporation establishing the affiliate was to effect a settlement with 
its creditors by assigning the lease, sale, and licensing agreements with the 
affiliate to the creditors. 


Bidders—Debarment—Types of Debarment 


The debarment of firms or individuals from securing Government contracts are 
of two types—by statute or regulation—neither of which define the term 
“debarred.” However, the grounds for listing a firm or individual on the Joint 
Consolidated List and the consequences thereof are set forth in detail in Part 
6 of the Armed Services Procurement Regulation (ASPR). An administrative 
debarment of a firm or individual under ASPR 1-604 may be authorized at 
the discretion of the Secretary of each department or by his authorized repre- 
sentative in the public interest. The regulation is not based on a specific statute 
dealing with debarment, but is in implementation of the general authority 
to contract contained in the Armed Services Procurement Act of 1947, as 
amended (41 U.S.C. 151). 


To the Denco Valve Company, July 26, 1971: 

We refer to your telefax of May 20, 1971, and your letter of May 27, 
1971, relating to your protest under IFB N00104-71-B-1008 and IFB 
N00104-71-B-1345, both issued by the Navy Ships Parts Control 
Center, Mechanicsburg, Pennsylvania. 

The invitations were issued on December 29, 1970, and February 18, 
1971, for quantities of 39 and 16 of two types of Globe Valves, with 
bid openings set for January 27, 1971, and March 19, 1971, respec- 
tively. Bids were received as follows: 


IFB N00104-71-B-1008 


Pres. Total 
Company U/Price & Pkg. Data Amount 
Mindeco Corp. $83. 50 $1. 50 Incl. $3, 315. 00 
Denco Valve Corp. 135. 03 NC Incl. 5, 266. 17 
Crane Co. 165. 00 1.50 $110.00 6,603. 50 


IFB N00104-71-B-1345 


Pres. Total 
Company U/Price & Pkg. Data Amount 
Controlled Production $108.78 $1. 50 $1, 746. 48 
Denco Valve Corp. 320. 00 NC 5, 120. 00 
Dresser Industries 326. 16 Incl. 5, 218. 56 


Crane Co, 356. 50 2, 00 5, 736. 00 
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By letter of March 23, 1971, you protested to the contracting officer 
against any award to Controlled Production, Inc. (CPI) and Mindeco 
Corporation under the two invitations. The basis for your protest was 
that CPI is closely related to Western Affiliated Engineering Com- 
pany (WAECO) and manufactures valves under a license agreement 
with WAECO. You contend that since WAECO is currently debarred 
from receiving Government contracts, its products should also be 
debarred. You further contend that since Mindeco is a distributor for 
CPI, its products should be debarred for the same reason. 

Your protest was referred to the Department of the Navy, Office of 
the Chief of Naval Material, by the contracting officer. By letter of 
May 18, 1971, the contracting officer advised you of the response from 
that office, stating that the Joint Consolidated List of Debarred, In- 
eligible and Suspended Contractors contains a listing of WAECO and 
includes a former employee of that company, Bradford Preece, but 
lists no other individual or corporate affiliate of WAECO. The presi- 
dent of both WAECO and CPI, Mr. Darrell D. Robison, is not in- 
cluded in the debarment listing nor is Mindeco listed. Consequently 
the debarment of WAECO was not construed to extend to either CPI 
or Mindeco and awards were made to those two firms on May 18, 1971. 

The report from the Department of the Navy, Naval Supply Sys- 
tems Command, in response to your protest to our Office shows that 
prior to award, a preaward survey team found the production facil- 
ities, technical and quality capabilities of CPI to be adequate to per- 
form within the requirements of the IF Bs in question. The report 
further shows that both WAECO and CPI are owned by Mr. Darrell 
D. Robison, his wife, Allene Robison, and his mother, Ruth Robison, 
none of whom are listed as being debarred. The report also contains 
copies of a Lease Agreement for the lease of certain equipment by 
WAECO to CPI, a Sales Agreement for the sale of certain current 
assets of WAECO to CPI, and a License Agreement whereby WAECO 
granted a nonexclusive license to CPI to manufacture certain high 
pressure valves for a period of 5 years. The report indicates that 
WAECO has been negotiating to sell its land, building and most of 
its productive equipment, which is not related to high pressure valves, 
to another firm. 

The report also contains an Assignment for Benefit of Creditors of 
WAECO which recites that the company is in serious financial dif- 
ficulty and has been unable to pay the claims and demands of its 
creditors as they mature. The lease, licensing and sales agreements 
were all assigned by WAECO to the Inter Mountain Association of 
Credit Men for the benefit of WAEKCO’s creditors. 

Your protest to our Office raises four questions which you feel were 
not answered by the decision of the contracting officer in his letter of 
May 18, 1971. Your first three questions are essentially one question 
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dealing with the status of products of a debarred company and 
whether it is legally permissible for a debarred company to sell its 
products to the Government through an affiliated company, a licensee 
or distributor. Your fourth question asks for a definition of the term 
“debarred” as it relates to the Joint Consolidated List of Debarred, 
Ineligible or Suspended Contractors. 

With respect to your fourth question, debarments are of two types, 
those based on specific statutory authority and those based on regula- 
tions. No precise definition of the term “debarred” is found in either 
statutes or regulations, but the grounds for listing a firm or individual 
on the Joint Consolidated List and the consequences thereof are set 
forth in detail in Part 6 of the Armed Services Procurement Regula- 
tion (ASPR). 

The record before us indicates that WAECO’s debarment was an 
administrative debarment in accord with the provisions of ASPR 
1-604, which authorizes the Secretary of each department or his 
authorized representative to debar in the public interest a firm or in- 
dividual for any of the causes enumerated therein. The decision to 
debar is discretionary with the Secretary. The regulation is not based 
on a specific statute dealing with debarment, but is in implementation 
of the general authority to contract contained in the Armed Services 
Procurement Act of 1947, as amended, 41 U.S.C. 151 (now 10 U.S.C. 
2301 et seq.). 

While a firm or individual may be debarred, there is no provision 
in ASPR for debarring the products of a debarred firm or individual. 
ASPR 1-604.2(b) provides that all known affiliates of a debarred 
concern or individual may also be debarred. Business concerns are 
defined as affiliates of each other when one concern or individual con- 
trols or has the power to control another, or a third controls or has 
the power to control both. The decision to include affiliates in a debar- 
ment is not automatic but is an individual determination to be made 
on a case by case basis. 

As applied to the facts in the present case, these regulations mean 
that WAECO’s products are not debarred since there is no provision 
to debar products, only firms or individuals. Consequently, there is 
no restriction on the Mindeco Corporation selling the products as a 
distributor. Your protest against award to Mindeco is therefore, with- 
out merit. 

With respect to CPI, that company is clearly an affiliate of WAECO 
under the definition in ASPR, since ownership of the two corpora- 
tions is identical. However, the Chief of Naval Material, the author- 
ized representative of the Secretary of the Navy, made a determina- 
tion that the debarment of WAECO should not be construed to extend 
to CPI. This determination was made after an extensive preaward 
survey and with full knowledge of the relationship between the two 
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corporations. In this regard, it should be noted that the purpose of 
debarment as set forth in ASPR 1-604 is not to punish a firm or 
individual but rather to protect the interest of the Government. In 
view thereof, and since the determination is a discretionary one that 
is specifically authorized in ASPR, we are not inclined to disagree 
with the conclusion of the Chief of Naval Material. 

Although you contend that organization of CPI was merely a 
device to circumvent the debarred status of WAECO, the information 
included in the Navy’s report suggests that an equally valid reason 
for establishing CPI was a desire on the part of WAECO to effect a 
settlement with its creditors by assigning the lease, sales and licensing 
agreements with CPI to the credit association for the benefit of cred- 
itors of WAECO. 

For the reasons stated, we find no legal basis for disqualifying 
either CPI or Mindeco from receiving Government contracts, and 
your protest against awards to those two firms is therefore denied. 


[ B-172974 J 


Bids—Late—Hand Carried Delay 


A hand-carried bid which was placed in the wrong box near the bid opening room 
more than an hour before the scheduled bid opening time, which if opened on 
schedule would have been the low bid, was properly considered not to be a late 
bid within the meaning of paragraph 2-303.5 of the Armed Services Procurement 
Regulation—a determination consistent with 34 Comp. Gen. 150—as the Gov- 
ernment due to the vagueness of an employee’s directions and the unidentified 
change in the location of the bid box was primarily responsible for the mis- 
delivery, notwithstanding the lack of good judgment in depositing the bid. There- 
fore, the bid, responsive both as to method and timeliness of submission, may 
be considered for award without violating the spirit and interest of maintaining 
the integrity of the formal bid advertising system. 


To the Fredericks Rubber Company, July 28, 1971: 


Reference is made to your telefax of May 18, 1971, and to subsequent 
correspondence, relative to your protest against the possible award of 
a contract to Trenton Textile Engineering & Manufacturing Com- 
pany, Trenton, New Jersey (Trenton Textile), pursuant to invitation 
for bids No. DSA100-71-B-1183, issued April 16, 1971, by the Defense 
Personnel Support Center, Philadelphia, Pennsylvania, for the pro- 
curement of 25,480 all weather, coated nylon twill, parkas. 

Your protest involves a hand-carried bid which was placed in the 
wrong box near the bid opening room, and therefore not opened and 
read with the other bids during the bid opening meeting scheduled to 
begin at 2:00 p.m., local time, May 6, 1971. The lowest of the three 
bids opened and read at such time was submitted by your company. 
You quoted a unit price of $9.21 for delivery, f.o.b. destination, at 
each of the specified destination delivery points. The hand-carried bid 
which was placed in the wrong box was found at approximately 3:50 
p.m., May 6, 1971. The bid was that of Trenton Textile and it quoted 
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three separate unit prices of $8.44, $8.52 and $8.60, based upon de- 
livery, f.o.b. destination, of the quantities required for delivery at the 
different destination points specified in the invitation for bids. 

It is the position of the contracting officer and Headquarters, De- 
fense Supply Agency, that the Trenton Textile bid is not a late hand- 
carried bid, within the meaning of paragraph 2-303.5 of the Armed 
Services Procurement Regulation (ASPR), which states that a late 
hand-carried bid, or any other late bid not submitted by mail or tele- 
gram, shall not be considered for award. You contend that the bid 
should be regarded as a late hand-carried bid within the meaning of 
ASPR 2-303.5; that consideration of the bid would be contrary to the 
spirit and interest of maintaining the integrity of the formal bid 
advertising system; and that consideration of the bid would be in 
violation of ASPR 2-301 (a), concerning the matter of responsiveness 
of bids, and of ASPR 2-401, entitled “Receipt and Safeguarding of 
Bids.” ASPR 2-301(a) requires responsiveness both as to method and 
timeliness of bid submissions, and ASPR 2-401(a) states in part that 
all bids received prior to time of opening “shall be kept secure 
and * * * unopened, in a locked bid box or safe.” 

The invitation for bids provided that bids would be received at the 
Defense Personnel Support Center or, if hand-carried, in the deposi- 
tory located in “Receptionist’s Desk 2nd Floor, Building 12.” 

It appears from the report of the contracting officer that the bid of 
Trenton Textile was hand-carried by a Mr. Simon, who arrived at 
the main gate of the Defense Procurement Support Center at about 
12:30 p.m., May 6, 1971, and informed the security guard that he had 
a bid to deliver. He was directed to the Procurement and Production 
Receptionist in Building 12 and he was informed, according to a state- 
ment of the receptionist, who was substituting for the regular recep- 
tionist, that he should walk to the end of the hall and drop the bid in 
the box, “the box that says ‘Bids.’” Mr. Simon went in the proper 
direction and reportedly stayed longer than usual to deposit the bid. 

Mr. Simon has indicated that he was told by the substitute recep- 
tionist to take the bid “in the back and put it in the box.” Mr. Simon 
apparently believed that the box was in the display area which sepa- 
rates the hallway designated by the substitute receptionist. The bid 
was placed into an open box which was one of the bid items on dis- 
play. Mr. Simon was signed out on his visitor’s pass and the visitor 
register as of 12:50 p.m., and the same time was stamped on his vis- 
itor’s pass when he left the main gate of the Center, located just out- 
side of Building 12. The bid apparently was placed in the box about 
1 hour and 10 or 15 minutes before the scheduled bid opening time. 

The box in which the bid of Trenton Textile was found is described 
in the contracting officer’s report as a gray steel Navy gear box, 15449” 
deep, 22%>»’’ wide and 3454,4”’ long. At the time in question, the box re- 
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portedly was located approximately 7 feet from the hallway in the 
display area which separates the hallway leading to the bid opening 
room, Bid Room 4, which is located at the extreme end of the hallway, 
beyond the display area. The bid box had in the past been located on 
the receptionist’s desk or counter on the second floor of Building 12. 
However, it had been removed early in March 1971, 1 month before the 
issuance of the present invitation for bids, and affixed to a stand out- 
side of Bid Room 4. 

The contracting officer states that, although there was a sign on the 
pillar next to the receptionist’s desk stating the location of the bid box, 
Mr. Simon evidently did not see the sign. Instead, he apparently wan- 
dered around the reception area for a few minutes until he found the 
only thing he recognized as a box which possibly could be used as a 
bid depository. To add to the confusion, a blank Navy solicitation was 
in the gray steel Navy gear box on display as a bid item. It appears 
from the record that Mr. Simon may have previously deposited bids 
of Trenton Textile at the Defense Personnel Support Center, but that 
he was not familiar with the new location of the box. 

The contracting officer expressed the opinion that the case falls 
squarely within 34 Comp. Gen. 150 (1954), in which it was determined 
that a hand-carried bid could be considered for award although it was 
presented 3 minutes late to the officer in charge of the opening of bids. 
It was noted in the decision that the bid had already been delivered 
to the room usually set aside for receiving bids. 

The representative of Trenton Textile may not have exercised the 
best judgment when he deposited the bid in an open box not identified 
as a bid depository but it appears that the Government, and not the 
bidder, should be considered to be primarily responsible for the mis- 
take which occurred. The invitation provided, and the bidder had 
every right to expect, that the bid box would be located either on the 
receptionist’s desk or on a counter near the desk on the second floor of 
Building 12. The bid was hand-carried to the desk more than 1 hour 
prior to the time set for the opening of bids and it would seem unrea- 
sonable to conclude that the bidder did not comply with the terms of 
the invitation so far as concerns the matter of submitting hand-carried 
bids. 

We believe that consideration of the Trenton Textile bid would be 
consistent with the determination made in the case of 34 Comp. Gen. 
150, cited by the contracting officer. Furthermore, there is nothing in 
the record to suggest that there was any violation of the ASPR require- 
ment in regard to the receipt and safeguarding of bids and, as indi- 
cated in the contracting officer’s report, Mr. Simon’s leaving from the 
main gate of the Defense Personnel Support Center at 12:50 p.m., on 
the bid opening date, would tend to negate any possible intention on 
the part of Trenton Textile to take the bid out of the Navy gear box 
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after other bids had been opened and the bid prices were disclosed. 
The Trenton Textile bid may be considered as having been responsive 
both as to method and timeliness of submission, and it is apparent 
that an award to that company would not be contrary, in any manner, 
to the spirit and interest of maintaining the integrity of the formal bid 
advertising system. 

Accordingly, your protest in the matter is hereby denied. 


[ B-173061 J 


Contracts—Labor Stipulations—Service Contract Act of 1965— 
Minimum Wage, Etc., Determinations—Failure to Issue 


The award of a cost-plus-award-fee contract for operational support and mainte- 
nance of the Pacific Missile Range Instrumentation Facility to other than the 
incumbent contractor on the basis of the lowest potential cost exposure to the 
Government was not illegal under the Service Contract Act of 1965, 41 U.S.C. 351, 
notwithstanding the Department of Labor within its discretionary authority re- 
fused to issue a wage determination, and as the refusal is not attributable to 
any misfeasance or nonfeasance on the part of the contracting agency, the fail- 
ure to include a wage determination in the request for proposals will not affect 
the validity of the contract. Furthermore, lack of a wage determination was not 
prejudicial to the incumbent contractor, the possibility of labor strife is conjec- 
tural, and labor cost overruns will be borne by the new contractor to whom the 
“successor employer” doctrine is inapplicable as the former contractor had no 
bargaining agreement. 


To Arnold & Porter, July 30, 1971: 

Further reference is made to your protest on behalf of Kentron 
Hawaii, Ltd. (Kentron), against the award of a cost-plus-award-fee 
contract to Dynalectron Corporation (Dynalectron), under Solicita- 
tion No. N00123-71—R-0076, issued by the Navy Regional Purchasing 
Office, Los Angeles (NRPOLA). 

The subject solicitation, issued on August 21, 1970, requires the suc- 
cessful offeror to provide operational support and maintenance of the 
Pacific Missile Range Instrumentation Facilities located at Barking 
Sands, Kauai, Hawaii, and at other remote Pacific Islands. It is re- 
ported that the facilities are primarily utilized for support of missile 
test flights. The record reflects that on August 5, 1970, a Standard 
Ford 98, “Notice Of Intention To Make A Service Contract” was for- 
warded by NRPOLA to the Department of Labor. On September 3, 
1970, a representative of the Department of Labor advised NRPOLA 
that no wage determination was applicable, and that none would be 
made. Written confirmation that “no wage determination applicable to 
the specified locality and classes of service employees has been made” 
was given by the Department of Labor on September 8, 1970. On Octo- 
ber 15, 1970, NRPOLA advised Kentron of the decision by the De- 
partment of Labor, and indicated that no wage determination would 
be included in the RFP. 

Seven responses to the RFP were received by October 26, 1970. 
Analysis of these proposals disclosed that only Kentron, Dynalec- 
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tron, and the Bendix Corporation were considered to be within the 
competitive range, considering trade-off between price and technical 
acceptability. Following negotiations during the latter part of Febru- 
ary 1971, NRPOLA requested by letter of March 1, 1971, that offerors 
submit their best and final offers no later than March 19, 1971. This 
request expressly advised that “maximum labor rates should contain 
any cost contingency you consider necessary with due regard to the 
unionization activities in process and/or pending as discussed at our 
meeting.” The letter also reminded offerors they were required to 
agree to maximum labor rates, and that cost exposure would be a 
significant factor in determining who should receive the award. Under 
this provision, if the contractor exceeds his maximum wage rates, any 
excess cost would be unallowable, and would not be reimbursed by 
the Government. Since there was no significant difference among the 
three offerors in the area of technical approach, the award was made 
to Dynalectron on May 21, 1971, on the basis of the lowest potential 
cost exposure to the Government, with contract performance to com- 
mence on August 1, 1971. 

Kentron’s protest, in which the International Brotherhood of Elec- 
trical Workers (IBEW), AFL-CIO, joins, arises out of the union- 
ization activities referred to in the NRPOLA letter of March 1, 1971. 
It is the position of Kentron and IBEW that: 

1. The Department of Labor was required to issue a wage rate 
determination, and Kentron was prejudiced by the lack of a wage rate 
determination in the RFP. 

2. Dynalectron’s proposal was nonresponsive in that it contemplated 
no material increase in labor rates during the next five years, and 
that the award in question will likely result in a labor strike which 
will threaten the operation of the range, and 

3. The Department of the Navy will ultimately bear the cost of 
Dynalectron’s unrealistic labor projection. 

It is undisputed from the record that IBEW was certified in April 
1971 as the collective bargaining agent for approximately 234 of the 
375 employees of Kentron, the incumbent contractor at the Pacific 
Missile Range, Kentron having operated and maintained the range 
for the past 10 years. While Kentron had not yet reached a collective 
bargaining agreement with the union at the time the RFP was issued, 
it noted in its letter of September 29, 1970, to the contracting officer: 

The wage determination is urgently needed and would be utilized as a base- 
line for conducting our agreement negotiations with the present and proposed 
unions. We are presently in the preliminary stages of negotiations with the 


Inlandboatmen’s Union and we do not have the current wage survey informa- 
tion to use in negotiations. 
. ~ 


- . * . * 
* * * The contractor believes this RFP should be amended to incorporate the 
resulting wage determination. It will be very difficult for the Government to 
conduct a fair and impartial competitive procurement without a wage deter- 
mination considering that the labor rates must be revised to incorporate the 
Union agreements negotiated by the incumbent contractor. 
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In response to the September 29 letter, the NRPOLA advised Ken- 
tron in its letter of October 15, 1970: 


Your request that a wage determination be issued and incorporated into the 
current contract has been carefully considered. A review of the situation with 
the Department of Labor indicates that the preponderance of labor categories 
have never been covered by any rate determination. Any effort to “conform” such 


labor categories into some “reasonable” relationship to labor categories already 


covered under other contract determinations would inject the Government into 
the labor-management negotiation process since a rate-setting effect would be 
unavoidable. It is the policy of the Navy to avoid any interference with the 
bargaining process and free interplay of labor market forces. 

This office will remain in close touch with developments during the current 
procurement effort, particularly the outcome of the prospective union elections 


whose impact cannot be assessed with any degree of accuracy at this time, 
Shoulda development warrant a specific course of action to protect the interests 
of the Government and to facilitate a fair and impartial negotiation such action 
will be promptly taken. 


Under these circumstances you urge that the Department of Labor 
should have made a wage survey and determination as requested by 


Kentron and NRPOLA ong before the present solicitation was even 
issued. This, you contend, would have satisfied the requirements of 
Paragraphs 12—1005.2 and 12-1005.3 of the Armed Services Procure- 


ment Regulation (ASPR) for requesting a wage rate determination 
and including it in the RFP, and would have avoided placing Ken- 
tron in the tenuous position of negotiating wage rates as the same time 
that it was negotiating its contract with Navy. You also contend that 
Kentron’s situation was aggravated, and the company was clearly 


prejudiced as the incumbent contractor, when in late February and 
early March 1971, just a few weeks before best and final offers were 
due, our Office rendered its decision 50 Comp. Gen. 592, February 26, 


1971, and the National Labor Relations Board (NLRB), rendered its 


decision in Emerald Maintenance, Inc., 188 NLRB No. 189, March 5, 
1971. You interpret both of those decisions as holding that the “suc- 
cessor employer” doctrine, under which an employer who undertakes 


to perform work performed by a previous company and employs the 
same workers is bound to the term of its predecessor’s collective bar- 
gaining agreement, is not applicable in Government contracting situa- 
tions. These decisions, you state, placed Kentron in the incongruous 
posture of negotiating collective bargaining agreements which would 
define the wages it would have to pay during the next contract period 
but which would not be legally binding on either of its competitors 
for the Pacific Missile Range contract. You state however, that Ken- 
tron’s negotiations, as a practical matter, are as binding on Dynalec- 
tron as they would have been on Kentron, since Dynalectron is a suc- 
cessor employer, and as such, must recognize the incumbent union 
and cannot unilaterally alter the working conditions, including, of 
course, wages, of the employees, without good faith negotiations with 
the union. 

You also urge that in the circumstances of this case the absence of 
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wage determination from the instant RFP by and of itself, rendered 
the contract illegal under the Service Contract Act of 1965, 41 U.S.C. 
351. Additionally you contend that the absence of the wage determina- 
tion can be directly attributed to the carelessness of the contracting 
officer in not attaching any wage data whatsoever to the Standard 
Form 98 he forwarded to the Department of Labor. You also submit 


that the contracting officer disregarded ASPR 12-1005.2 in that he 
did not file Standard Form 98 within the time period specified therein. 

There is no question as to applicability of the Service Contract Act 
of 1965, and the referenced regulations promulgated thereunder, to 


the instant procurement, However, the principal question to be an- 
swered, as we view it, is whether the act requires the issuance of a 
wage determination in all cases where the contract being awarded is 
covered by the act, and wage rate is requested by the contracting 
agency. As previously observed in our decision reported at 46 Comp. 


Gen. 278 (1966), by reason of the provisions of section 4(b) of Public 
Law 89-286, 41 U.S.C. 353(b), the Secretary of Labor is authorized 
to make such rules and regulations allowing reasonable variations, 


tolerances and exemptions to and from all or any provisions of the 


act as he may find necessary and proper. By Secretary’s Order No. 
36-65, that authority was delegated to the Administrator of the Wage 
and Hour and Public Contracts Division (now Workplace Standards 
Administration), Pursuant thereto the Administrator has issued the 


regulation set out at 29 CFR 4.5(b), which exempts from the wage 


and fringe benefits section of the act those contracts for which no pre- 
vailing wage and fringe benefits have been determined for any class 
of service employees to be employed thereunder. Likewise, ASPR 12- 


1005.1 reflects the responsibility of the Secretary of Labor as the party 


“authorized and directed to administer and enforce the provisions of 
the Act, to make rules and regulations, issue orders, make decisions, 
and take other appropriate actions under the Act.” 


Acting under this authority the Department of Labor declined to 
issue a wage determination in the instant case. It is reported, how- 
ever, that on September 14, 1970, the negotiator for NRPOLA called 
the Department of Labor and inquired as to the reason for the failure 
of the Department to issue a wage determination. He was advised 
that were a determination to be made, it would cover only a portion 
of the applicable labor categories (approximately one-third) and that, 
for it to be useful, the Navy would be required (presumably in its 
evaluation of offers) to interpolate from such a determination com- 
patible rates for the noncovered categories. Such interpolations, it was 
felt, would have constituted fixed ratios between the two classes of 
labor categories (those who were and those who were not covered by 
the Department of Labor determination), which would have had the 
effect of “rate setting” by the Navy and would have been an improper 
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injection of the Government into the negotiations then underway. 
The Department of Labor strongly advised, and the Department of 
the Navy concurred, that in light of these effects, a wage determina- 
tion would be inadvisable. 

Irrespective of whether this Office agrees with the reasoning on 
which the decision not to issue a wage rate determination was made, it 
is our opinion that such decisions are within the discretion of the 
Department of Labor in each individual case. Where, as in the instant 
case, the Department declines to issue a determination, and such decli- 
nation is not attributable to any misfeasance or nonfeasance on the 
part of the contracting agency, it is our further opinion that the fail- 
ure to include a wage rate determination in the RFP and in the result- 
ing contract will not affect the validity of the contract. 

Concerning your argument that the contracting officer did not file 
Standard Form 98 within the time period specified by ASPR 12- 
1005.2, we think it sufficient to observe that section (a) of that para- 
graph provides “not less than thirty days prior to any invitation for 
bids or the commencement of negotiations for any contract exceeding 
$2500 which may be subject to the Act * * * the contracting officer 
shall file Standard Form 98 * * *.” Therefore, considering the fact 
that a Standard Form 98 was submitted some 16 days prior to the 
issuance of the RFP we find that no violation of that quoted para- 
graph occurred. 

With respect to your contention that Labor’s failure to issue a 
determination is attributable to the contracting officer’s failure to sub- 
mit wage rate information with the Standard Form 98, there is nothing 
in the record as submitted by Navy, or in the report forwarded to this 
Office by the Department of Labor, to indicate that the lack of wage 
rate information with the Standard Form 98 contributed to, or resulted 
in, Labor’s failure to issue a wage rate determination. We therefore 
see no misfeasance or nonfeasance on Navy’s part in its request for a 
wage rate determination which might affect the validity of the con- 
tract awarded to Dynalectron. 

You also contend that Kentron was placed at a competitive dis- 
advantage by the failure to issue a wage rate, and by the decisions 
of this Office and the NLRB on the “successor employer” question. 
However, even if it is assumed that Dynalectron would be considered 
a “successor employer” under the rationale of the cases you cite, as 
well as under the rationale in William J. Burns International Detec- 
tive Agency, Inc. v. NLRB, 411 F. 2d 911 (2nd Cir., April 26, 1971), 
and as such would be required to recognize the union chosen by Ken- 
tron employees and would have the duty of bargaining in good faith 
with the union, Kentron has no collective bargaining agreement to 
which Dynalectron could be bound, and on that point the cases con- 
cerning the doctrine of a “successor employer” are therefore 
inapplicable. 
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We also agree that Dynalectron, under the ruling of Overnight 
Transportation Co. v. NLRB, 372 F. 2d 765 (4th Cir. 1967), must 
afford the union an opportunity to discuss and bargain with respect 
to any changes in the rates of pay that it may wish to make. In this 
connection, however, we have thoroughly and carefully examined the 
comparison of average wages presently being paid by Kentron ($3.59 
per hour) and its offered first year’s maximums ($3.86 per hour) and 
the maximum rate for comparable positions agreed upon in the Dyna- 
lectron contract ($3.46 per hour), and we fail to find, considering the 
possible “mix” of employees, inter alia, such gross differentials in the 
wages offered by the two parties as would justify a conclusion that 
Kentron was placed in such a competitive disadvantage as to render 
the contract void, or that Dynalectron’s offer was nonresponsive to the 
terms of the RFP. Thus, as stated in 50 Comp. Gen. 592, February 26, 
1971: 

While it is evident that your commitment to wage rates which were higher 
than those apparently available to Boeing and Pan Am placed you in a poor 
competitive position if you proposed only on the basis of paying such rates, 
that fact alone presents no adequate basis for requiring all other bidders to 
adopt your wage rates. 

Finally, with respect to the first issue raised in your protest, we 
believe it is pertinent to note that the specified wage rates are but 
minimum rates. The issuance of a wage rate determination only con- 
stitutes a finding that the rates specified therein are the rates prevail- 
ing in the locality, and the inclusion thereof in an IFB or RFP does 
not constitute a representation by the Government that labor may be 
obtained by the contractor at such rates. United States v. Binghamton 
Construction Co., 347 U.S. 171 (1954); 48 Comp. Gen. 22 (1968). 
Each offeror, therefore, had the burden of ascertaining for itself its 
probable labor cost. B-167250, November 13, 1969; 50 Comp. Gen. 
648; 655, March 24, 1971. In this regard, our Office has noted that 
the award of cost-reimbursement contracts require procurement per- 
sonnel to exercise informed judgments as to whether submitted pro- 
posals are realistic concerning proposed cost and technical approach 
involved. We believe that such judgment must properly be left to the 
administrative discretion of the contracting agencies involved, since 
they are in the best position to assess “realism” of cost and technical 
approaches, and must bear the major criticism for any difficulty or 
expenses experienced by reason of a defective cost analysis. 50 Comp. 
Gen. 390, December 16, 1970. Here, the contractor has agreed to maxi- 
mum labor rates, and any loss occasioned by a cost overrun will be 
borne by the contractor, not the Government. 

Contrary to the assertions in support of the second basis of your 
protest, Dynalectron did in fact include within its cost proposal pro- 
visions for year-to-year escalation in costs of direct labor. These pro- 
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visions reflect an expected annual increase of approximately 1.8 per- 
cent, as compared with Kentron’s stated experience of an average 
annual increase of 1.4 percent over the prior years of the operation 
of the range. There has been no showing of any unreasonableness in 
the proposal submitted by Dynalectron, or that the contracting officer 
acted capriciously or arbitrarily in accepting Dynalectron’s proposal 
as being in the best interest of the Government. 

In support of your contention that performance by Dynalectron, 
pursuant to the terms of its contract, would encourage and make in- 
evitable a violation of the National Labor Relations Act, both your 
office and the IBEW have furnished our Office a copy of an unfair 
labor practice charge filed with the National Labor Relations Board 
by IBEW, charging Dynalectron, among other things with (1) refus- 
ing to meet with the union to discuss conditions of employment, (2) 
dealing with employees on an individual basis rather than through 
their certified union representatives and (3) giving notice that it in- 
tends to alter unilaterally the existing terms and conditions of employ- 
ment. Under the National Labor Relations Act, 29 U.S.C. 151 e¢ seq., 
the NLRB has authority to hear and issue orders relating to charges 
of unfair labor practices under the act. It would appear therefore 
that the proceedings to which you refer, charging Dynalectron with 
unfair labor practices and violation of the act, may well resolve the 
basic complaints of IBEW. However, in the absence of such a deter- 
mination upholding the position of IBEW, we see no valid basis on 
which to disagree with Navy’s position that it is a matter of conjec- 
ture whether labor strife will occur while the incumbent is performing 
or when a successor takes over. 

We must agree with the procuring activity’s action in refusing 
to incorporate, as a minimum requirement for negotiation, the average 
rate under the previous contract held by Kentron, since requirements 
concerning wages and other employment practices may be included 
in Government contracts only as specifically authorized by statute, 
and the statute applicable to this contract provides that the minimum 
wage requirements shall be those determined by the Secretary of Labor. 
The absence of such a wage determination would in no way change 
this well accepted principle of Government contract law. The Service 
Contract Act is remedial in purpose and was enacted for the benefit 
of employees only, not for the Government or prospective contractors. 
48 Comp. Gen. 22 (1968). 

Under the circumstances, we are unable to conclude that Navy’s 
selection of Dynalectron for negotiation of a contract for this procure- 
ment, as set out above, was other than a valid exercise of the discretion 
granted to Navy, as the contracting agency, to make the award which 
will be most advantageous to the Government as contemplated by the 
provisions of ASPR 3-805.2. Accordingly, your protest must be denied. 
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Fees—Parking—Space on a Monthly Basis—Official and Personal 
Use 


When an employee occasionally uses his privately owned automobile on official 
business, the pro rata reimbursable cost to the Government for the weekly or 
monthly parking fees paid by the employee may be computed on the basis of the 
number of days the space is available to him during the period for which the 
rental is paid. The use of a 31-day base in 47 Comp. Gen. 219 in computing the 
Government’s pro rata share for the monthly cost of parking fees did not consider 
that under a monthly parking rate agreement, parking is not available on 
weekends or holidays. 

General Accounting Office—Decisions—R equests——Paid Voucher 


Where a request for a decision on the propriety of a payment made is submitted by 
an official whose status as a certifying officer authorized to submit to the Comp- 
troller General the question of law involved in payment on a specific voucher 
presented to him for certification prior to payment, which voucher must accom- 
pany the submission, is doubtful and, normally, the payment having been made, 
such a request would not be considered, since the problem presented is of a 
recurring nature, the decision requested was addressed to the head of the 
department concerned under the broad authority in 31 U.S.C. 74, pursuant to 
which decisions are rendered to the heads of departments on any question 
involved in payments which may be made by a department. 


To the Secretary of the Treasury, August 2, 1971: 

We have received a request from the Chief, Fiscal Section, South- 
west Regional Office, Internal Revenue Service (IRS), by letter dated 
April 21, 1971 (reference ADFF: mk), with enclosures, for a decision 
as to the propriety of payment of two vouchers submitted for reim- 
bursement of parking fees incident to the use of privately owned 
automobiles on official business, and as to the proper basis for 
computing the pro rata cost of such fees. 

At the outset we wish to refer you to 31 U.S.C. 82d, the statutory 
authority under which this Office renders decisions to certifying 
officers, which provides as follows: 

The liability of certifying officers or employees shall be enforced in the same 
manner and to the same extent as now provided by law with respect to enforce- 
ment of the liability of disbursing and other accountable officers; and they shall 
have the right to apply for and obtain a decision by the Comptroller General on 
any question of law involved in a payment on any vouchers presented to them 
for certification. 

Under the above-quoted authority, a certifying officer is entitled 
to a decision by the Comptroller General on a question of law involved 
in payment on a specific voucher which has been presented to him for 
certification prior to payment of the voucher, which should accompany 
the submission to this Office. 21 Comp. Gen. 1128 (1942). 

In the instant case, the vouchers in question have already been 
paid. Further, it is not clear whether the official who has requested 
the decision is an authorized certifying officer. Normally, we would 
not render a decision under such circumstances. However, in view of 
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the fact that the problem involved in the instant situation is of a 
recurring nature, we are rendering our decision to you under the broad 
authority contained in 31 U.S.C. 74, pursuant to which we may provide 
decisions to the heads of departments on any question involved in 
payments which may be made by that department. 

In 47 Comp. Gen. 219 (1967), we held that an employee who is 
authorized to use his car on official business may—in certain situa- 
tions—be reimbursed for the cost of parking fees at his official head- 
quarters under 5 U.S.C. 5704, and section 3.5¢(1) of the Standardized 
Government Travel Regulations. We further held that an employee 
who pays for parking on a monthly basis may be reimbursed on a 
pro rata basis for the actual number of days during the month he used 
his automobile for official travel, based on the monthly parking rate 
paid. The Chief of the Fiscal Section states that, in accordance with 
that decision, the Fiscal Section has begun reimbursement of parking 
costs related to the use of private vehicles on Government business 
on a pro rata basis, using the example we gave of 12/31 for 12 days 
official use during a 31-day month. 

The inquiry arises in connection with the two above-mentioned 
vouchers which were submitted by employees who have entered into 
parking contracts requiring payment on a monthly basis. Because the 
parking facility has been closed on holidays and weekends since the 
beginning of this year, with the monthly rate remaining unchanged, 
the claimed reimbursement for February 1971 was computed on a pro 
rata basis of 19 days rather than the full 28-day period of the month 
involved. 

We wish to note at this point that the nature of the “official business” 
performed by the IRS employees of the Southwest Regional Office 
on weekends and holidays, other than merely reporting for work at 
their headquarters, is unclear. This in itself, of course, would not 
constitute the use of private vehicles for official business, Generally, 
circumstances used to justify such claims for parking costs at an 
employee’s official headquarters should be similar or analogous to those 
involved in 47 Comp. Gen. 219. It should be noted that in that case 
because of frequent travel and the necessity to carry supplies the use 
of free parking space located more remotely from the office would 
invariably have entailed a loss of productive time, the cost of which 
would have frequently equaled or exceeded the cost of parking fees 
incurred at nearby parking facilities. 

We have informally ascertained that as a general practice parking 
lot facilities, in computing their rates, take into account weekends 
and holiday periods when the facility may be closed and calculate 
charges for customers entering into monthly rate agreements on the 
basis of a 20 or 21-day period, and on a 5-day basis for customers with 
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weekly agreements. Further, in 47 Comp. Gen, 219 we did not consider 
monthly parking rate agreements under which parking is not available 
on weekends or holidays. Also, since many parking facilities are not 
available to their customers on weekends or holidays, it would not 
appear unreasonable to compute pro rata parking costs on the basis of 
the number of days the space is actually available to the employee 
during the period for which the rental is paid. 

Accordingly, if otherwise proper, payment for the parking pro 
rated on the 19-day basis on the vouchers in question was not improper. 
Further, this Office will not object to the computation of pro rata 
parking costs related to the bona fide use of private vehicles for official 
business on the basis of the number of days during the rental period 
that the space is actually available to the employee, whether such 
period be weekly or monthly. 


[ B-172960] 


Pay—Severance—Early Discharge—During Probationary Period 


A Regular Army officer with less than 3 years cf service who was recommended 
for elimination under section IX, chapter 5, AR 635-100, because of substandard 
performance of duty properly was discharged without severance pay since the 
officer was not discharged under 10 U.S.C. chapter 359%—sections 3781—-3787— and, 
therefore, section 3781 prescribing that a board of officers may be convened to 
review the record of the officer to determine if he should be eliminated or 
required to show cause for his retention on the active list is not for application 
and the officer is considered to have been discharged under 10 U.S.C. 3814, which 
provides for discharge without severance pay while an officer is in a probationary 
status with less than 3 years’ service, and paragraph 10-3b, AR 635-120, indi- 
cating to the contrary should be clarified. 


To the Secretary of the Army, August 3, 1971: 

Further reference is made to letter from the Assistant Secretary of 
the Army (Financial Management), dated May 10, 1971, requesting 
an advance decision concerning entitlement to severance pay in the case 
of First Lieutenant Louis P. Font, 512-48-9046. This request has been 
assigned submission No, SS-A-1123 by the Department of Defense 
Military Pay and Allowance Committee. 

The letter states that Lieutenant Font, a Regular Army officer with 
less than 3 years of service, was recommended for elimination on 
March 4, 1971, under section IX, chapter 5, AR 635-100, because of 
substandard performance of duty. The record indicates that he was 
notified by letter dated March 31, 1971, that a Department of the Army 
selection board had determined that he should be eliminated from the 
Army. He was subsequently discharged from the Army on April 12, 
1971, without severance pay. 

Also contained in the letter are references to chapters 359 and 360, 
Title 10, U.S. Code, which indicate entitlement to severance pay for 
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Regular Army officers discharged in lieu of, or as a result of, proceed- 
ings under these chapters. It is stated that under chapter 361, Title 10, 
U.S. Code (10 U.S.C. 3814), a Regular Army officer serving in a proba- 
tionary status with less than 3 years’ commissioned service may be 
discharged without severance pay. 

It is also stated that currently a Regular Army officer with less than 
3 years’ commissioned service is processed for elimination action under 
section LX, chapter 5, AR 635-100, and that a Regular Army officer, 
whether discharged at his own request in lieu of elimination proceed- 
ings or discharged as a result of elimination proceedings, is entitled to 
severance pay after notification of a selection board determination that 
he should be eliminated or required to show cause. Severance pay in 
such cases is purportedly authorized by paragraph 10-3, chapter 10, 
AR 635-120. 

The Judge Advocate General, Department of the Army, rendered an 
opinion (JAGA 1971/3904) dated March 30, 1971, that a Regular 
Army officer with less than 3 years’ service who is eliminated under 
paragraph 5-29 (section LX, chapter 5), AR 635-100 is not entitled to 
severance pay unless a selection board requires that the case be pro- 
cessed in the same manner as the cases of officers with 3 or more years 
of service. In view thereof a decision is requested as to whether Lieu- 
tenant Font is entitled to severance pay as a result of elimination from 
the Army on April 12, 1971. 

Chapter 5 of AR 635-100 prescribes the means and procedures to 
eliminate officers from the Army on account of, among other reasons, 
substandard performance of duty and moral or professional dereliction 
or in the interest of national security. Paragraph 5-3, section 1, of that 
chapter cites the provisions of law which pertain to the elimination of 
commissioned and warrant officers. Of the provisions listed in that 
paragraph only sections 3298(a), 3781, 3791, and 3814 apply to com- 
missioned officers of the Regular Army. 

Since it is stated that Lieutenant Font was recommended for elimina- 
tion as a result of substandard performance of duty under section LX, 
chapter 5, AR 635-100, it seems clear that the provisions of law that 
may be relevant to this case are sections 3781 and 3814 of Title 10, 
U.S. Code. 

Chapter 359 of Title 10, U.S. Code, which includes section 3781, 
provides statutory authority for the separation from the Regular 
Army of commissioned officers who fail to meet performance standards, 
Section 3786 of that chapter provides that oflicers honorably discharged 
under that chapter are entitled to severance pay. Section 3781 of Title 
10, U.S. Code, provides as follows: 


The Secretary of the Army may at any time convene a board of officers to 
review the record of any commissioned officer on the active list of the Regular 
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Army to determine whether he shall be required, because his performance of duty 
has fallen below standards prescribed by the Secretary, to show cause for his 
retention on the active list. 

[t should be noted at this point that in order to separate an officer under 
the authority of chapter 359 of Title 10, it appears necessary for a 
selection board to designate an oflicer to show cause for his retention 
on the active list. 

Paragraph 5-17, section VI, chapter 5, AR 635-100, provides as 
follows: 

5-17. Action by The Adjutant General. a. If an officer recommended for elimina- 

tion is not designated by the selection board to show cause, The Adjutant General 
will close the case and notify the commander who so recommended. 
In view of the above-quoted statutory authority and regulations, it is 
apparent that when a selection board fails to designate an officer to 
show cause for his retention that the proceedings under chapter 359, 
Title 10, U.S. Code, terminate and the officer is retained in the active 
service. 

Chapter 361, Title 10, U.S. Code, which includes section 3814, is 
entitled “SEPARATION FOR VARIOUS REASONS.” Severance 
pay is not authorized for separations accomplished under the authority 
of this chapter. Section 3814 of Title 10, U.S. Code, provides as follows : 

The Secretary of the Army may discharge a regular commissioned officer 
who has less than three years of continuous service as a commissioned officer 
therein. * * *. 

Section IX, chapter 5, AR 635-100, pertains to the elimination of 
officers with less than 3 years of service. Paragraph 5-30a of this section 
provides as follows: 


a. Processing of officers described in this section for elimination will not nor- 
mally include reference to a board of inquiry or a board of review. Elimination 
action will be initiated and the officer will be afforded the options as prescribed 
in section VI, this chapter. 


Paragraph 5-306, however, it should be noted prescribes that in those 
instances where an officer with less than 3 years’ commissioned service 
is designated by a selection board to show cause for his retention on 
the active list, such cases will be processed in the same manner as 
cases of officers with 3 or more years of service. 

It seems to us that the regulations are not entirely clear with 
respect to circumstances under which officers may be entitled to sev- 
erance pay. 

Section 3814 of Title 10, U.S. Code, was derived from section 23 of 
the National Defense Act of 1916, as amended, whereas chapter 359 
of that title, which includes sections 8781 and 3786, is the codifi- 
cation of title I of the Army and Air Force Vitalization and Retire- 


ment Act of 1948, Public Law 810, 80th Congress, 80 Stat. 1081. That 
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title related to elimination of substandard officers from the active 
list of the Regular Army and Regular Air Force. 

The legislative history of the 1948 act clearly shows that it was 
the intent of Congress that the statutory authority for elimination of 
officers thereunder was to be in addition to the statutory authority 
for removal of officers with less than 3 years’ service under section 23 of 
the National Defense Act. House Report No. 816 states at page 7 with 
respect to the 1948 law that: “Under the rules now in force an officer 
who is commissioned as a second lieutenant is on probation for 3 
years.” Senate Report No. 15438 at page 7 states that : “It is not intended 
that this title changes the existing law governing the removal of pro- 
bational officers” and that section 102 (now codified as 10 U.S.C. 3781) 
“does not change existing authority in section 23 of the National 
Defense Act, as amended” (which is now codified in 10 U.S.C, 3814). 

Section 23 of the National Defense Act, as amended, provided that 
the Secretary of War, under such regulations as he may prescribe, 
may revoke the commission of any officer on the active list with less 
than 3 years of continuous service as a commissioned officer of the 
Army. The Historical and Revision Notes to 10 U.S.C. 3814 state 
that the regulations provision was omitted from the codification, “since 
the Secretary has inherent authority to issue regulations appropriate 
to exercising his statutory functions.” 

Since the statutory basis for elimination of substandard officers 
contained in chapter 359 of Title 10, U.S. Code, is separate and distinct 
from that contained in 10 U.S.C. 3814, and the Secretary of the Army 
has authority to implement the statutory provisions in 10 U.S.C. 
3814 with regulations, it is clear that the Secretary is empowered to 
adopt such regulations as may be appropriate to carry out the provi- 
sions of section 3814. It is equally clear that he may adopt different 
regulations for the different statutes, or he may adopt similar or 
identical regulations for the different statutes so long as such regula- 
tions are consistent with the statute involved. 

The fact that section TX of chapter 5 of AR 635-100 provides that all 
show-cause cases involving officers with less than 3 years’ service will 
be processed under that regulation “in the same manner” as the 
cases of officers with 3 or more years of service, therefore, does not 
operate to remove officers with less than 3 years’ service from the 
elimination provisions of 10 U.S.C. 3814, or require the conclusion 
that in cases where officers with less than 3 years’ service are required 
to show cause for retention such officers are being eliminated under 
the provisions of 10 U.S.C. 3781 and 3786 with entitlement to severance 


pay. 
In this respect the cited opinion of the Judge Advocate General 
that a Regular Army officer with less than 3 years’ service discharged 
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pursuant to section IX of AR 635-100 is not entitled to severance 
pay “unless the DA Board requires that the case be processed in the 
same manner as the cases of officers with 3 or more years of service” 
seems to be based on the premise that where the selection board 
determines that such an officer will be required to show cause for reten- 
tion, the separation is effected under the provisions of 10 U.S.C. 3781 
and 3786 rather than under 10 U.S.C. 3814. 

In our opinion the provisions of section IX of AR 635-100 do not 
establish that such is the case. Paragraph 5-30) of that section pro- 
vides that the selection board may determine that the probational 
officer “should be accorded a hearing by a board of inquiry” and, hence, 
be required to show cause for retention ; that in “other than honorable” 
separation cases the officer will be required to show cause for retention ; 
that the Secretary of the Army may direct that any oflicer be accorded 
a hearing by a board of inquiry; and that “All such show-cause cases 
will be processed under this regulation in the manner as the cases of 
officers with 3 or more years of service.” [Italic supplied. ] 

Such provisions authorize the use of the procedure prescribed for 
chapter 359 elimination cases in certain cases of separations under 
10 U.S.C. 8814; they do not provide nor imply that the separation 
itself will be effected under chapter 359 (10 U.S.C. 3781 and 3786). 

However that may be, an officer separated under the provisions of 
10 U.S.C. 3814 is not entitled to severance pay. Insofar as the language 
of paragraph 10-36, AR 635-120, seems to indicate that severance pay 
may be payable in the case of an officer so separated, it is suggested 
that the language of that regulation be clarified to show that it has 
no application to such officers. 

Accordingly, in our opinion there is no legal basis for a conclusion 
that Lieutenant Font was discharged under authority of chapter 359 
of Title 10, U.S. Code (sections 3781-3787). It is assumed, therefore, 
that he was in fact discharged under the provisions of 10 U.S.C. 3814. 
Hence, he is not entitled to severance pay. 


[ B-172152] 


Bids—Two-Step Procurement—Specifications—Revision—Formal 


Amendment Requirement 


Although prior to the issuance of the second step of a two-step procurement 
for the design, fabrication, and installation of a defense test chamber, a formal 
amendment to the letter request for technical proposals should have been 
issued to cover revisions in the specifications as required by paragraph 3-805.1(e) 
of the Armed Services Procurement Regulation in order to give acceptable 
offerors an opportunity to modify their proposals, the contract awarded will 
not be disturbed for the omission was not prejudicial as the technical proposals 
of the offerors who during negotiations under the first-step of the procurement 
had made their proposals acceptable indicate the offerors prior to bidding on the 


475-947 O~ 179-8 








86 DECISIONS OF THE COMPTROLLER GENERAL [51 


second-step had ample opportunity to intelligently consider the specification 
revisions and thus in effect had incorporated them in their second-step bid. 
However, a recurrence of the circumstances of this procurement should be 


prevented. 


Bids—Two-Step Procurement—Technical Proposals—Multiple— 
Specification Compliance 


In a two-step procurement, where pursuant to paragraph 2-508.1(a)(x) of 
the Armed Services Procurement Regulation, the letter request for proposals 
authorized and encouraged offerors to submit multiple technical proposals pre- 
senting basic approaches, the offerors because of the flexibility of the procure- 
ment need only submit proposals which comply with the basic requirements of 
the specifications rather than proposals based on strict complance with all 
details of the specifications, and it is the responsibility of the procuring 
agency to determine the acceptability of a technical proposal. 


Bids—Two-Step Procurement—Use Basis—Specifications De- 


ficient 


The determination of how best to satisfy the Government’s requirements is 
within the ambit of sound administrative discretion, subject to compliance with 
law and implementing regulations, and as the Government’s authority to pur- 
chase is broad and comprehensive, extending not only to the subject matter 
of the purchase but also to the mode of purchase, the two-step formal method 
of procurement prescribed by paragraph 2-502(a) (i) may be used when specifi- 
cations are not sufficiently definite and complete. 

Bids—Two-Step Procurement—Preproposal Conferences and Site 
Surveys 


The provisions of paragraphs 3-504 and 3-6504.2 of the Armed Services Pro- 
curement Regulation which set forth the procedure for preproposal conferences 
do not preclude conducting more than one preproposal conference or site survey 
so long as offerors are treated equally and supplied substantially similar infor- 
mation. Therefore, where no additional information to that disclosed at the 
original site survey was presented at a later site survey under a two-step pro- 
curement conducted for the benefit of the successful offeror unable to be repre- 
sented at the preproposal conference and site survey, there is no basis for holding 
there was noncompliance with the provisions. 


To Clyde, Mecham & Pratt, August 5, 1971: 


Reference is made to your letter of June 15, 1971, and prior corre- 
spondence, on behalf of Mallory Engineering, Inc. (Mallory), pro- 
testing against the award of a contract to the Environmental Tech- 
nology Corporation (Environmental) for the design, fabrication, and 
installation of a defensive test chamber, under invitation for bids 
(IFB) No. DAAD09-71-—B-0029, the second step of a two-step formal 
advertised procurement, issued by the Army Deseret Test Center, Salt 
Lake City, Utah. 

For the reasons hereinafter stated, the protest of Mallory is denied. 

The first-step letter request for technical proposals (LRTP) was 
issued on June 10, 1970. The LRTP provided that the chamber include 
all operational and performance requirements as contained in the at- 
tached specifications. Prior to the closing date for receipt of technical 
proposals, two amendments clarified and modified the specifications, 
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and two amendments corrected erroneous references in the specifica- 
tions. A preproposal briefing and site survey was conducted on June 
22, 1970, for several interested firms, including Mallory, and at a later 
date, site surveys were held for two more firms, one of which was 
Environmental. Four proposals were received and forwarded for tech- 
nical evaluation. The evaluation committee concluded that all four 
technical proposals were reasonably susceptible of being made accepta- 
ble. On September 29, 1970, after the offerors had submitted revisions 
to their proposals, the four technical proposals were determined to 
be acceptable. 

Prior to the issuance of the second-step invitation, effective Octo- 
ber 20, 1970, the specifications were again revised. However, without 
formally issuing an amendment to the LRTP and thereby affording 
the four offerors an opportunity to submit modifications to their pro- 
posals thereon, the second-step IF B was issued on November 9, 1970, 
referencing the revised specifications. Bids were opened on Janu- 
ary 11, 1971, and were abstracted as follows: 


Environmental Technology Corporation $ 914,600 
Mallory Engineering, Inc. 1, 009, 961 
Later Engineer Corporation 1, 120, 349 
The Boeing Co. (lowest alternate of three) 2, 524, 868 


On April 13, 1971, an award was made to Environmental, as the lowest 
responsive, responsible bidder. 

You contend that, in violation of the provisions of the LRTP and 
the two-step formal advertising requirements contained in paragraph 
2-503.1 et seg., of the Armed Services Procurement Regulation 
(ASPR), final bids were not based upon the technical proposals pre- 
viously submitted in step one. In support of this contention, you point 
out that final bids were based not only upon the accepted technical 
proposals, but also upon the October 20 specification revisions made 
after the completion of the first-step negotiations. Corollary thereto 
is your allegation that these postnegotiation revisions to the specifica- 
tions were substantive and material changes in the project specifica- 
tions and, as such, the LRTP should have been amended and all 
offerors given an opportunity to revise their proposals to reflect a 
consideration of the changed requirements. 

At first, we observe that the second-step bids were not to be based 
solely upon the acceptable technical proposals submitted by offerors. 
While the LRTP did advise prospective offerors that their second-step 
bids were to be based upon the first-step technical proposals, the IFB 
schedule alerted bidders that the chamber was to be designed, fabri- 
cated and installed “in accordance with Specification DD 20526-3-67 
dated 21 May 1970 and revised 20 October 1970, and the Bidders ac- 
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ceptable technical proposal.” This language is in compliance with 
ASPR 2-503.2(iii) which states that the second-step IFB will promi- 
nently state that the supplies will be in accordance with the specifica- 
tions as well as the bidder’s accepted technical proposal. [Italic 
supplied. | 

We need not decide whether the October 20 revision to the specifica- 
tions effected substantive and material changes, since the contracting 
officer has admitted the substantive nature of a major portion of the 
revisions in a report to our Office. Despite the fact that step one nego- 
tiations had closed and all proposals had been declared acceptable 
when the specification revisions were decided upon, it is our view that 
these revisions should have been accomplished by the issuance of a 
formal amendment to the LRTP followed by a request to all offerors 
to revise their proposals in light of the material changes in the speci- 
fications. In this regard, it must be kept in mind that the first step of a 
two-step formally advertised procurement is a negotiation process 
whereby through discussions, changes, etc., technical proposals are 
found acceptable for the second-step bidding process. See 50 Comp. 
Gen. 346 (1970). Therefore, in accordance with ASPR 3-805.1(e), 
where, as here, a substantial change occurs in the Government’s re- 
quirements, such change should be made in writing as an amendment 
to the request for proposals and a copy furnished to each prospective 
contractor. A logical extension of this requirement is the necessity for 
offerors, upon being apprised of the change, to be given a chance to 
submit revised proposals which take into account the specification 
changes. See 46 Comp. Gen. 285, 293 (1966) ; B-169045, March 30, 
1970; and B-170216, September 10, 1970. 

Although we are advising the Secretary of the Army by letter of 
today, to take steps to prevent a recurrence of these circumstances, 
we find no basis upon which to disturb the award to Environmental. 
A review of the record clearly established that Mallory was not preju- 
diced by the Army’s actions. All offerors, including Mallory, had sub- 
mitted acceptable proposals and were advised that the specification 
had been revised effective October 20, 1970, as stated above, by the 
bidding schedule and also by the cover sheet to the specification which 
in capital letters states “REVISED 20 OCTOBER 1970.” Further- 
more, all sections of the specifications which were amended were pre- 
ceded by an asterisk to draw particular attention to their revised 
provisions, or in some cases, deletions. The Army determined that addi- 
tional responses to otherwise acceptable proposals would serve no use- 
ful purpose since all technical proposals indicated that the offerors’ 


understanding, technical capacity and design philosophy were 
acceptable. 
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Moreover, under this type of procurement, all offerors, prior to bid- 
ding, had ample opportunity to intelligently consider the specification 
revisions. In effect, each acceptable offeror incorporated the revisions 
in his bid when he responded to the second step. 

Furthermore, paragraph 3 of the IF'B’s instructions and conditions 
provided a means whereby Mallory could have raised questions regard- 
ing the specifications, as follows: 

38. EXPLANATION TO OFFERORS. Any explanation desired by an offeror 
regarding the meaning or interpretation of the solicitation, drawings, specifi- 
cations, etc., must be requested in writing and with sufficient time allowed for 
a reply to reach offerors before the submission of their offers. * * * 

With respect to this aspect of your protest, we find no legal basis to 
disturb the award made to Environmental. Cf. 50 Comp. Gen. 246 
(1970) ; and 46 éd., supra. 

You next contend that Environmental’s technical proposal was 
fraught with “substantial deviation[s] from the minimum require- 
ments of the specifications” and, therefore, not responsive to the 
Army’s requirements. In a report to our Office, which was furnished 
to you, the contracting officer discussed, in detail, Mallory’s technical 
objections and concluded that Environmental’s proposal was properly 
determined to be acceptable and conformed to the specifications. Al- 
though, in at least one instance, Environmental did not conform to 
a particular requirement, the Army considered that Environmental 
had shown originality and essential conformance to the specifications 
by modifying items commercially available to render its proposal 
acceptable. 

The responsibility for determining the acceptability of a technical 
proposal is that of the procuring activity. See 40 Comp. Gen. 35, 38 
(1960). In the absence of any undue advantage, not shown here, our 
Office has no basis upon which to question the acceptability of a par- 
ticular proposal. See B-168138, February 17, 1970. With particular 
regard to this two-step procurement, the LRTP authorized and en- 
couraged offerors to submit multiple technical proposals presenting 
different basic approaches. See ASPR 2-503.1(a) (x). We have con- 
sidered the effect of such flexibility in procurements containing similar 
clauses and have held that offerors need only submit technical proposals 
in a two-step procurement which comply with the basic requirements 
of the specifications rather than on the basis of strict compliance with 
all the details of the specifications. See 50 Comp. Gen, 337 (1970), and 
cases cited therein. In view of the above, we will interpose no objec- 
tion to the award made to Environmental. 

Next, you claim that the utilization of the two-step formal adver- 
tising method of procurement was not justified. We do not agree. Both 
our Office and the courts have recognized that the authority of the 
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Government to purchase is broad and comprehensive, extending not 
only to the subject matter of the purchase but also to the mode of pur- 
chase. We have consistently held that the determination of how best 
to satisfy the Government’s requirements is within the ambit of sound 
administrative discretion, subject, of course, to proper exercise, in com- 
pliance with law and implementing regulations. See 50 Comp. Gen. 346 
(1970). The specific basis for your objection concerns the indefinite 
nature of the specifications. That very fact fulfills one of the five con- 
ditions reauired for the use of the two-step formal advertising mode 
of procurement. See ASPR 2-502(a)(i) which states that two-step 
formal advertising shall be used when specifications are not sufficiently 
definite or complete. 

With respect to your contentions regarding the Army’s failure to 
delete Davis-Bacon Act, 40 U.S.C. 276a, provisions explicitly in step 
two, we believe the Army’s basis therefor to be unobjectionable, as 
follows: 


The Request for Technical Proposal states as follows: “Proposers are notified 
that a minor portion of the work is considered to be construction, such as founda- 
tion, slab and other miscellaneous work, and could be physically or functionally 
separated from the other work called for by the contract, therefore, construction 
and labor standards for contracts involving construction will prevail (ASPR 
18-700).” Prior to the issuance of Step 2, it was determined in accordance with 
ASPR 12-106.2 and ASPR 18-701(a) (3) that construction labor standards and 
clauses were not applicable because the construction and nonconstruction por- 
tions of the work were so merged that it could not be segregated. Therefore 
construction labor standards and provisions were not included in the Step 2, 
Invitation for Bids. Since these provisions were not included, the President's 
action of 23 February 1971 suspending the Davis-Bacon Act is without effect. 


Your final contention deals with the fact that an unannounced pri- 
vate conference or site survey was afforded Environmental which, it is 
alleged, violated the provisions of the LRTP, and verbal instructions 
from the contracting officer to bidders attending the scheduled pre- 
proposal conference and site survey that, in effect, no further confer- 
ence or site survey would be allowed. You maintain that any informa- 
tion revealed to Environmental was not made known to other 
prospective offerors, to their detriment. 

The contracting officer reports that two potential offerors, including 
Environmental, visited the site with the approval of the contracting 
officer after the preproposal conference and site survey on the date 
set forth in the solicitation. Our review of the pertinent LRTP lan- 
guage reveals no prohibition against such a site survey. Further, the 
Army, in a report to our Office, justified the late site survey as follows: 


* * * Bnvironmental Technology Corporation wasn’t represented at the pre- 
proposal conference and site survey of 22 June 1970. The contracting officer 
agreed to conduct a late site survey for Environmental Technology Corporation. 
In conducting the late site survey, the contracting officer guaranteed the equal 
treatment envisioned by our procurement system of free, full and equal competi- 
tion, in that he furrished Environmental Technology Corporation the same 
opportunity which was given to the other potential bidders who attended the 
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preproposal conference and site survey of 22 June 1970. The same information 
which was furnished to the potential bidders at the 22 June 1970 preproposal 
conference and site survey was received by Environmental Technology Corpora- 
tion at the time the late site survey was conducted. No additional information 
to that disclosed at the original site survey was presented to Environmental 
Technology Corporation. It should also be noted that ASPR 2-502(a) (1) per- 
mits any necessary discussion of the technical aspects of the requirement in 
order to insure mutual understanding between each source and the Government. 


We believe that the provisions of ASPR 3-504 and 3-504.2 which set 
forth the procedures for preproposal conferences do not preclude the 
conducting of more than one preproposal conference or site survey 
so long as offerors are treated equally and supplied substantially simi- 
lar information. There is no indication offerors were not so treated in 
this instance. Therefore, we find no basis to object to the later site sur- 
vey conducted for the benefit of Environmental. 
Accordingly, your protest must be denied. 


[ B-172169 J 


Pay—Retired—Revocation Limitations 


The notice to a reservist of the armed services under 10 U.S.C. 1331(d) of his 
eligibility to retire pursuant to chapter 67 of Title 10, U.S. Code, upon discovery 
that although the member meets the 20 years’ service requirement of 1331(a) (2), 
he does not satisfy section 1831(a) (3) to the effect the last 8 years of qualifying 
service must have been as a member of a Reserve component or the war service 
requirement of section 1331(c), and that he is excluded from the chapter by 
section 1331(a) (4) because he is entitled to retired pay under “another provi- 
sion of law,” serves to validate only the service eligibility requirements of clauses 
(2) and (3) of 10 U.S.C. 1331(a) since for the purpose of 10 U.S.C, 1406, limiting 
the revocation of retired pay because of error in determining years of service 
under section 1331(a) (2), both clauses must be read together, whereas section 
1406 does not affect the prohibitions in sections 1331(a) (4) and 1331(c). 


Military Personnel—Reservists—Retirement—Eligibility Deter- 
mination Erroneous 


The notification pursuant to 10 U.S.C. 1331(d) to a reservist of the armed 
services of his eligibility to retired pay under chapter 67 of Title 10, U.S. Code, 
where the member has been granted retired pay prior to the discovery of his 
ineligiblity is conclusive only as it pertains to the service eligibility requirement 
of section 1331(a) (2)—20 years of service computed under section 1332—and 
section 1331(a) (3) to the effect that at least 8 years of qualifying service must 
be within the category named in section 1332(a) (1), provided payment of the 
retired pay began after October 14, 1966, the effective date of Public Law 89-652 
(10 U.S.C, 1831(d) ). 


To the Secretary of the Army, August 11, 1971: 

Further reference is made to letter dated June 10, 1971, with enclo- 
sures, from the Acting Assistant Secretary of the Army (FM), re- 
questing an advance decision relating to the scope of the limitation on 
revocation of the eligibility of reservists to receive retired pay under 
chapter 67 of Title 10, U.S. Code, as imposed by Public Law 89-652, 
approved October 14, 1966, 80 Stat. 902. This request has been assigned 
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submission No. SS-A-1120 by the Department of Defense Military 
Pay and Allowance Committee. 

The submission states that the Department of the Army has denied 
retired pay to applicants who have completed the minimum years of 
service required by subsection 1331(a)(2) but who have failed to 
meet the additional service requirements specified in subparagraphs 
1331(a)(3) and (a) (4) or 1331(c), based on an opinion rendered by 
the Judge Advocate General, Department of the Army, on April 24, 
1968 (JAGA 1968/3801), which was reaffirmed January 6, 1971. In 
this regard, it is stated that a request has been received from Sergeant 
First Class Joseph A. Fournier for retired pay under chapter 67 of 
Title 10, U.S. Code, which had been previously denied on March 19, 
1969, based on the cited Army JAG opinion, but that such request 
was resubmitted based on an opinion dated January 6, 1970, rendered 
by a Staff Judge Advocate, U.S. Air Force, setting forth a contrary 
view. 

It is stated that the record in Sergeant Fournier’s case shows that 
on October 15, 1968, he was furnished a letter of eligibility in accord- 
ance with Public Law 89-652. However, it was subsequently discovered 
that his service record contained no evidence that he performed ex- 
tended active duty during any of the periods required by section 
1331(c) of Title 10, U.S. Code. 

In view of the conflicting opinions of the services with regard to 
the effect of Public Law 89-652, the following questions are submitted 
for decision: 

a. Where a Reservist has been notified, in accordance with 10 U.S.C. 1331(d), 
that he has completed the years of service required for eligibility for retired pay 
under Chapter 67 of title 10, does 10 U.S.C. 1406 require payment of retired pay 
if it is subsequently discovered that he did not have the required “wartime” 
service (10 U.S.C. 1331(c)) or did not serve the “last eight years in a reserve 
component” (10 U.S.C. 1331(a) (3) )? 

b. If the answer to a, above, is affirmative, does the same rule apply if the 
member has been granted retired pay prior to the discovery of his ineligibility? 

Section 1331 of Title 10—which was derived from title III of the 
act of June 29, 1968, 62 Stat. 1087-1091—provides, in pertinent part, 
as follows: 

(a) Except as provided in subsection (c), a person is entitled, upon application, 
to retired pay computed under section 1401 of this title, if— 

(1) he is at least 60 years of age; 

(2) he has performed at least 20 years of service computed under section 
1332 of this title ; 

(3) he performed the last eight years of qualifying service while a member 
of any category named in section 1332(a)(1) of this title, but not while a 
member of a regular component, the Fleet Reserve, or the Fleet Marine Corps 
Reserve ; and 

(4) he is not entitled, under any other provision of law, to retired pay 


from an armed force or retainer pay as a member of the Fleet Reserve or 
the Fleet Marine Corps Reserve. 


* * * . . * + 





2 
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(c) No person who, before August 16, 1945, was a Reserve of an armed force, 
or a member of the Army without component or other category covered by section 
1332(a)(1) of this title except a regular component, is eligible for retired pay 
under this chapter, unless he performed active duty after April 5, 1917, and before 
November 12, 1918, or after September 8, 1940, and before January 1, 1947, or 
unless he performed active duty (other than for training) after June 26, 1950, 
and before July 28, 1953. 

Under clauses (2) and (3) of section 1331(a), an otherwise qualified 
member or former member is entitled to retired pay if he has completed 
20 years of satisfactory Federal service and the last 8 years of qualify- 
ing service has been performed as a member of a Reserve component. 
These two clauses relate to the “years of service” requirement in deter- 
mining qualification for retired pay. Clause (4) of the same subsec- 
tion, however, is a prohibition against the payment of retired pay 
under chapter 67, if the individual is entitled to retired pay “under 
any other provision of law.” 

Concerning section 1331(c), at the time the 1948 law was passed it 
was recognized that many reservists had previously participated in 
Reserve programs and in granting full credit for such prior Reserve 
service, Congress stipulated that for those individuals who were mem- 
bers of a Reserve component prior to August 16, 1945, only those who 
served on active duty during World War I or World War II could 
become eligible for retired pay. For those who had no such service 
the only manner in which they could subsequently become entitled 
to retired pay benefits under title III would be as the result of active 
service in one of the later periods of war or national emergency added 
by subsequent legislation. 

It appears evident therefore that the language contained in sub- 
section (c) of section 1331 served to limit a member’s or former mem- 
ber’s eligibility to qualify for retirement under subsection (a) of that 
section to those reservists who had served in wartime or during a 
specific period of national emergency. 

Subsection (d) was added to section 1331 of Title 10, by section 1 
of the act of October 14, 1966, Public Law 89-652, 80 Stat. 902, which 
reads as follows: 


(d) The Secretary concerned shall provide for notifying each person who has 
completed the years of service required for eligibility for retired pay under 
this chapter. The notice must be sent, in writing, to the person concerned within 
one year after he has completed that service. 


The same law also added a new section 1406 to chapter 71 of Title 
10 as follows: 


§ 1406. Limitations on revocation of retired pay. 

‘rr a person has been granted retired pay under chapter 67 of this 
title, or has been notified in accordance with section 1831(d) of this title that 
he has completed the years of service required for eligibility for retired pay 
under chapter 67 of this title, the person’s eligibility for retired pay may not be 
denied or revoked on the basis of any error, miscalculation, misinformation, or 
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administrative determination of years of service performed as required by 
section 1331(a) (2) of this title, unless it resulted directly from the fraud or mis- 
representation of the person, The number of years of creditable service upon 
which retired pay is computed may be adjusted to correct any error, miscalcula- 
tion, misinformation, or administrative determination and when such a correction 
is made the person is entitled to retired pay in accordance with the number of 
years of creditable service, as corrected, from the date he is granted retired pay, 

The primary purpose of Public Law 89-652, as shown by its legisla- 
tive history, is to require that a reservist who completes “20 years 
of satisfactory Federal service” be furnished a notification in writing 
that he has completed such service. A person’s eligibility for such 
retired pay based on such notification may not be denied or revoked 
unless it is shown that an error as to this matter resulted from fraud 
or a misrepresentation. See Senate Report No. 1693, dated October 6, 
1966, to accompany H.R. 5297, which became Public Law 89-652. 
It is explained in the legislative history of H.R. 5297 that the point 
system of crediting Reserve active duty in one of several different 
ways has made it difficult for reservists as well as the services con- 
cerned to avoid errors in determining when 20 years of satisfactory 
Federal service has been completed with the result that reservists have 
received erroneous information that they have completed such years of 
service. 

In examining the legislative history of Public Law 89-652 we also 
noted the conclusiveness provision of a predecessor bill, H.R. 7357, 
88th Congress. While the language of section 1406, as added by sec- 
tion 2 of Public Law 89-652, might seem to limit the conclusiveness 
provision with respect to administrative determinations to “years 
of service performed as required by section 1331(a) (2)” of Title 10, 
there is for consideration the fact that the 20 years of satisfactory 
Federal service in clause (2) includes the last 8 years of qualifying 
service prescribed in clause (3). 

Clauses (2) and (3) of section 1331(a), Title 10, U.S. Code, were 
derived from section 302a, title III of the act of June 29, 1948, 62 
Stat. 1087. As originally enacted, section 302a authorized the pay- 
ment of retired pay for non-Regular service, to a person who is at least 
60 years of age and has performed at least 20 years of satisfactory 
service. The first proviso of section 302a expressly provided that 
“for the purposes of this section the last 8 years of qualifying service 
for retirement under this title must have been service as a member of 
a Reserve component * * *.” Thus, under the language of section 302a 
the total years of service requirement included the last 8 years of 
qualifying service. The provisions of title III, which were superseded 
by chapter 67, 10 U.S.C. 1331-1337, were restated in the act of August 
10, 1956, without substantive change. See section 49a of that act, 70A 
Stat. 640. 
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While the reference to section 1331(a)(2) in 10 U.S. Code 1406 
gives rise to some uncertainty as to the scope of the assurance in- 
tended to be afforded by the latter section, it is our view that clause 
(3) of section 1331(a) must be read in conjunction with clause (2) for 
purposes of section 1406 and that the years of service requirement 
in clause (3) of section 1331(a) comes within the scope of section 
1406. 

In answer to question a, an official notification operates to validate 
only the service eligibility requirements of clauses (2) and (3) of 10 
U.S.C. 1831(a). Neither the prohibition in section 1331 (a) (4), against 
payment of title III retired pay to one entitled to retired pay under 
another law, nor the prohibition in subsection (c) of section 1331, 
precluding the payment of retired pay unless active duty is performed 
during any of the specified periods of war or national emergency, is 
affected by the conclusiveness provision of section 1406 of Title 10. 

Concerning question b, the notification in the case of a member 
who has been granted retired pay prior to the discovery of his 
ineligibility would be conclusive only as it pertains to the service 
eligibility requirement of clauses (2) and (3) of section 1331(a), 
provided payment of that retired pay began after October 14, 1966, 
the effective date of Public Law 89-652. In this connection see section 3 
of Public Law 89-652. 


[ B-173617 J 


Pay—Aviation Duty—Minimum Flight Requirements—Waiver 


The regulations implementing the statutory authorized waiver of minimum flight 
requirements for members of the uniformed services while attending a course 
of instruction of 90 days or more or while serving under certain overseas assign- 
ments may be amended to include periods of travel, leave, and temporary duty 
not in excess of 90 days in cases of consecutive duty assignments between schools 
and remote places, or vice versa, where the statutory waiver is applicable, and 
the extension of the waiver of flight performance requirements would be in 
accord with the congressional intent expressed in the legislative history of the 
Defense Department Appropriation Act of 1971 to avoid the high cost of providing 
aircraft that otherwise would be incurred. However, the rule of 34 Comp. Gen. 
243 should continue to be applied to travel to the first of such assignments and 
from the last of such assignments. 


To the Secretary of Defense, August 12, 1971: 

Further reference is made to letter dated July 14, 1971, from the 
Assistant Secretary of Defense (Comptroller) requesting a decision 
whether appropriate regulations relating to the waiver of flight 
requirements for members of the uniformed services while attending a 
course of instruction of 90 days or more or while serving under certain 
overseas assignments may be amended to include periods of travel, 
leave and temporary duty not in excess of 90 days in cases of consecu- 
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tive duty assignments between schools and remote places, or vice versa. 
There was enclosed a copy of Committee Action No. 454 of the Depart- 
ment of Defense Military Pay and Allowance Committee setting forth 
and discussing the following question : 

May the regulations implementing the statutory authority for waiver of 
minimum flight requirements be extended to cover travel, leave, and TDY not.in 
excess of ninety days between consecutive assignments? 

Section 815 of the Department of Defense Appropriation Act of 
1971, approved January 11, 1971, Public Law 91-668, 84 Stat. 2033, 
provides as follows: 

Notwithstanding any other provision of law, Executive order, or regulation, 
no part of the appropriations in this Act shall be available for any expenses of 
operating aircraft under the jurisdiction of the Armed Forces for the purpose 
of proficiency flying except in accordance with the regulations issued by the 
Secretaries of the Departments concerned and approved by the Secretary of 
Defense which shall establish proficiency standards and maximum and minimum 
flying hours for this purpose: Provided, That without regard to any provision 
of law or Executive order prescribing minimum flight requirements, such 
regulations may provide for the payment of flight pay at the rates prescribed 
in section 301 of Title 37, United States Code, to certain members of the Armed 
Forces otherwise entitled to receive flight pay during the current fiscal year 
(1) who have held aeronautical ratings or designations for not less than fifteen 
years, or (2) whose particular assignment outside the United States or in 
Alaska makes it impractical to participate in regular aerial flights, or who have 
been assigned to a course of instruction of 90 days or more. 

A similar provision is included in the Department of Defense 
appropriation act for the fiscal year 1972 now pending before the 
Congress. 

Prior to the 1971 act, Department of Defense appropriation acts 
provided a statutory waiver of flight requirements to members of the 
Armed Forces who had held aeronautical ratings or designations for 
less than the years stated in the statutes only in those cases where 
the member’s particular assignment outside the United States or in 
Alaska made it impracticable to participate in regular aerial flights. 
In our decision 34 Comp. Gen. 243 (1954), involving the statutory 
waiver of flight requirements in remote places contained in section 
628 of the Department of Defense Appropriation Act, 1954, approved 
August 1, 1953, Public Law 179, 67 Stat. 354, we held that a member 
would be entitled to flight pay for a period of travel to and from the 
particular station where flight requirements were excused only if he 
were otherwise qualified to receive such pay. 

The Committee Action states that, since it was only in exceptionally 
rare cases that a member was reassigned from one remote area to 
another, it was not believed necessary to amend the regulations after 
our decision was rendered. However, with the inclusion of the long- 


term school waiver provision, the problem of the waiver of flight 


requirements for travel between consecutive assignments between 
schools and remote places, and vice versa, assumes greater importance, 





ET 
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As pointed out in the Committee Action discussion, the intent of 
the Congress in extending the statutory waiver provision to include 
school assignments is set forth on page 102 of House Report No. 
91-1570, 91st Congress, 2d Session, to accompany H.R. 19590 which 
became the Department of Defense Appropriation Act of 1971, as 
follows: 

The Committee recommends that Section 815 be broadened to permit the 
payment of flight pay to personnel assigned to long term courses of instruction 
of 90 days or more, in lieu of pay for actual flying. The Committee is concerned 


over the high cost of providing aircraft for such flying and feels that the provision 
will permit the Department to achieve monetary savings without adverse effect. 


The Committee Action states that without a waiver of flight per- 
formance requirements between such consecutive assignments the 
military departments feel required to make aircraft available so as to 
preclude discontinuance of flight pay, and suggests that a change in the 
regulations is necessary in order to comply with the stated intent of 
Congress to avoid the high costs of providing aircraft that otherwise 
would be incurred. 

Considering the purpose of the statutory provision involved, we 
find no objection to extending the waiver of minimum flight require- 
ments to cover travel, leave and temporary duty not in excess of 90 
days between consecutive duty assignments where the statutory waiver 
of flight requirements is applicable. However, the rule of 34 Comp. 
Gen. 243 (1954), should continue to be applied to travel to the first 
of such assignments and the return from the last of such assignments. 


[ B-157586 J 


Family Allowances—Separation—Type 2—Common Residence— 
Management and Control by Member 


The restriction on the payment of Type II family separation allowance (FSA-~II) 
of $30 per month authorized by 37 U.S.C. 427(b) to cases where the primary 
dependents of a member of the uniformed services are living in a residence subject 
to the member’s management and control and which he will share with them as a 
common residence during such time as duty assignments permit having been 
removed by Public Law 91-529, amending section 427(b), the FSA-II is payable 
regardless of the residence of the primary dependents if the separation is the 
result of the member’s military orders. To the extent paragraph 303l1la of the 
Department of Defense Military Pay and Allowances Entitlements Manual pre- 
scribing a member ig not a member with dependents for FSA-II entitlement when 
“the sole dependent resides in a hospital, school, or institution” provides otherwise 
it is more restrictive than the law. 47 Comp. Gen. 431 overruled. 


To the Secretary of Defense, August 16, 1971: 
Further reference is made to letter of April 9, 1971, from the Assist- 
ant Secretary of Defense (Comptroller) requesting a decision whether, 


after enactment of Public Law 91-529, a legal requirement still exists, 
in order for a member of the uniformed services to be entitled to pay- 
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ment of family separation allowance, Type II, that his dependents 
reside at a place to which he would return and normally reside when 
his duty assignment permits. A discussion of the matter is contained 
in an enclosed copy of Department of Defense Military Pay and 
Allowance Committee Action No. 451. 

In 47 Comp. Gen. 431 (1968) we held that the family separation 
allowance of $30 per month (Type II) authorized by 37 U.S.C. 427(b) 
is not payable in cases where the primary dependents of a member of 
the uniformed services—wife or child—are living in a residence not 
subject: to the member’s management and control and for which he has 
no responsibility when he is involuntarily separated from his family 
by reason of his duty assignment; also that such allowance is not pay- 
able uniess the member maintains a residence or household for his 
dependents which he likely would share with them as a common resi- 
dence during such times as his duty assignment permits. 

Public Law 91-529, approved December 7, 1970, 84 Stat. 1389, pro- 
vides, as follows: 

That section 427(b) of Title 37, United States Code, is amended by adding the 
following sentence at the end thereof: “An allowance is payable under this sub- 
section even though the member does not maintain for his primary dependents 
who would otherwise normally reside with him, a residence or household subject 


to his management and control, which he is likely to share with them as a common 
household when his duty assignment permits ” 


To implement the change in law, the Department of Defense Mili- 
tary Pay and Allowances Entitlements Manual has been changed by 
Interim Change 46 announced by the services in messages dated in 
December 1970. The Committee questions whether the provisions of 
paragraph 30311a, part three, chapter 3, section B of the Manual as 
changed are too restrictive. Paragraph 30311a reads: 


30311 Dependents. 
Unless the records show otherwise a member is not considered “a member with 


dependents” for FSA-II entitlement when: 
a. The sole dependent resides in a hospital, school, or institution, 

The Committee mentions that the opinion of those in support of the 
change, as quoted above, is that the law was changed only to remove the 
requirement that the member must maintain a residence or household 
“subject to his management and control.” Under this view it would 
continue to be a requirement that the place where the dependents 
reside be a place “which he is likely to share with them as a common 
household when his duty assignment permits,” although not under the 
member’s management and control. 

In support of this view the Committee refers to the stated purpose 
of the bill (H.R. 110) which became Public Law 91-529 as set forth 
on pages 1 and 2, Report No. 91-662, Committee on the Armed Serv- 
ices, as follows: 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 99 


H.R. 110 is designed to restore the family separation allowance to approxi- 
mately 47,000 service families whose entitlement to this $30 monthly allowance 
was terminated on December 1, 1968, as a consequence of a ruling by the Comp- 
troller General of the United States. 

In that ruling the Comptroller General stated that the legislative history of the 
law supports the view that the payment may only be authorized in those cases 
where the service member is actually maintaining a residence or household for 
his family—under his management and control. 

The effect of the ruling was to disqualify a great many families that had made 
other housing arrangements. Most typical is the case where the service member’s 
wife and children arrange to live with her parents or his parents when the 
husband is ordered to duty in a restricted area where his dependents are not 
authorized to accompany him. 

The Committee suggests that the above-quoted statement apparently 
is supported by the discussion on page 4916, hearings H.A.S.C. No. 
91-30, Subcommittee No. 2, Committee on Armed Services, Novem- 
ber 12, 1969, the interpretation being that only “the management and 
control” criteria was removed; the member still must maintain a 
residence or household for his dependents. 

The Committee further says that the contrary view is that such 
restrictive interpretation is not intended and that the circumstances 
surrounding the residence of the dependents is no longer a criterion, 
except for those primary dependents who would normally not reside 
with the member. 

With respect to paragraph 30311a of the Manual quoted above, the 
Committee points out that a spouse who is a nurse could well reside 
in the hospital where employed, that a dependent child of a widower 
could be in a finishing school for 9 months of the year and with the 
maternal grandmother during the summer, and that the member could 
not reside with such spouse nor at the school. Therefore, it is urged 
that the residence of the primary dependent is no longer a criterion 
except as to those covered by paragraph 30311b of Interim Change 46 
(the sole dependent is placed in an institution for a known period of 
over 1 year or an indefinite period which may be expected to exceed 
1 year) or paragraph 30311c of that change (the sole dependent is a 
wife legally separated or child (children) in the legal custody of 
another person). It is explained by the Committee that where depend- 
ents are institutionalized it is for mental or physical incapacity, or for 
punitive or rehabilitative reasons. 

The legislative history of the amendment, as reflected by the state- 
ments of Mr. Slatinshek of the House Armed Services Committee 
staff (pages 5035 and 5036, hearings H.A.S.C. No. 91-31, Committee 
on Armed Services, November 18, 1969), clearly shows that the pur- 
pose of H.R. 110 was to overcome the 1968 decision. While, therefore, 
the legislative history for the most part emphasizes the management 
and control requirement, it is our view the decision was overcome in 


its entirety by the express language of the amendment which elimi- 
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nates the requirement that the dependents’ residence be a place where 
the member would reside with them “when his duty assignment per- 
mits” as well as the management and control requirement. 

Accordingly, under 37 U.S.C, 427(b), as amended, the family separa- 
tion allowance is payable regardless of the residence of the primary 
dependents if the separation of the member from his dependents 
results from his military orders under the circumstances set forth 
in the act. To the extent that the quoted paragraph 3031la of the 
Manual provides otherwise, it is more restrictive than the law. The 
question is answered accordingly. 


[ B-173119 ] 


Vessels—Crews—Quarters and Subsistence on Board Vessels— 
Unavailable 


The quarters and subsistence authorized by 5 U.S.C. 5047 to be furnished 
aboard vessels without charge to employees of the Corps of Engineers, Depart- 
ment of the Army, engaged in floating plant opcrations may not be obtained 
by contract in lieu of the individual allowance to each employee that is 
prescribed by the section for employees prevented from boarding a _ vessel 
because of hazardous weather conditions or because the vessel is in a shipyard 
undergoing repairs since the purpose of section 5947 is to substitute an allowance 
when quarters and subsistence cannot be provided on board a vessel, and the 
authority to furnish quarters or subsistence, or both, “on vessels, without 
charge”? does not authorize the furnishing of quarters and subsistence off a 
vessel without charge in lieu of an allowance payment. However, the furnishing 
of quarters in accordance with 5 U.S.C. 5911 is not precluded. 


To the Secretary of the Army, August 20, 1971: 


This refers to letter of May 26, 1971, reference ENGGC-C, from 
Mr. E. Manning Seltzer, General Counsel, Office of the Chief of Engi- 
neers, Department of the Army. Our opinion is requested regarding 
the provisions of 5 U.S.C. 5947 as enacted by Public Law 91-656, 
approved January 8, 1971, as they affect the furnishing ashore by 
contract of quarters and subsistence to crew members under the circum- 
stances described herein. 

Section 5947, Title 5, United States Code, provides in pertinent part : 


§ 5947. Quarters, subsistence, and allowances for employees of the Corps of Engi- 
neers, Department of the Army, engaged in floating plant operations. 

(a) An employee of the Corps of Engineers, Department of the Army, engaged 
in floating plant operations, may be furnished quarters or subsistence, or both, 
on vessels, without charge, when the furnishing of the quarters or subsistence, 
or both, is determined to be equitable to the employee concerned, and necessary 
in the public interest, in connection with such operations. 

(b) Notwithstanding section 5536 of this title, an employee entitled to the 
benefits of subsection (a) of this section while on a vessel, may be paid, in place 
of these benefits, an allowance for quarters or subsistence, or both, when— 

(1) adverse weather conditions or similar circumstances beyond the 
control of the employee or the Corps of Engineers prevent transportation 
of the employee from shore to the vessel ; or 

(2) quarters or subsistence, or both, are not available on the vessel while 
it is undergoing repairs. 
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(c) The quarters or subsistence, or both, or allowances in place thereof, may 
be furnished or paid only under regulations prescribed by the Secretary of the 


It is indicated in the letter that in the situation contemplated by sub- 
section 5947b(2), quoted above, when a dredge is undergoing repairs 
it may be feasible to obtain subsistence and quarters for employees by 
contract at less expense than would be involved in paying individual 
allowances and requiring each employee to obtain meals and quarters 
on an individual basis. The opinion is expressed that 5 U.S.C. 5947 
may be interpreted as permitting the furnishing of subsistence and 
quarters by contract rather than the payment of an allowance therefor 
when employees are temporarily off the vessel while it is undergoing 
repairs. It is stated in the letter: 


A literal interpretation of 5 U.S.C. 5947 might seem to require that the sub- 
sistence and quarters are to be furnished on the vessel. However, when one of 


the conditions of employment, namely the furnishing of subsistence and quar- 
ters, is made impossible by the Government's action in placing the vessel in the 
repair yards, the duty station becomes not only the vessel itself, but also the 


repair yard and environs. It is our opinion that a reasonable interpretation of 
5 U.S.C. 5947 would authorize the furnishing of subsistence and quarters by 
contract at such times as dredge crew members must be temporarily off the vessel 
due to its undergoing repairs. 

Since our interpretation does relate to the legality of expenditure of public 
funds under what would be recurring contracts, we are requesting an advance 
opinion of the Comptroller General concerning the propriety of such contracts for 
furnishing quarters and/or subsistence. 


Our review of the legislative history of 5 U.S.C. 5947 indicates 
nothing that would support the interpretation suggested. The purpose 
of section 5947, as indicated in the House Conference Report No. 91- 
1685, is to grant an additional allowance to employees of the Corps of 
Engineers engaged in floating plant operations when they are pre- 
vented from boarding the vessel under circumstances beyond their 
control, such as hazardous weather conditions or while the vessel 
is in a shipyard for repairs. The legislative history contains references 
to the allowance provided for by the act in terms of when employees 
cannot be on the vessels. It is stated in House Report No. 1865 as 
follows : 


The problem has resulted because these vessels must operate on extended 
schedules, such as 24 hours per day for at least 5 days per week, and often 
on a 7-day-per-week schedule. The crew complement for most of these vessels 
is large, varying from 50-125. Under this type of schedule, it is necessary to 
use separate crews on a rotating shift basis, with crew changes occurring 
every 5 to 12 days. Crew changes frequently require transportation of the crew 
by launch from a designated pickup point, to the dredge whenever the dredge 
cannot use a berth or dock, Under adverse weather conditions, such as heavy fog 
or severe storms, it is impracticable to transport the crew to the dredge to 
begin its shift. Under these or similar circumstances beyond the control of the 
employees, there has been no authority to furnish an allowance in lieu of fur- 
nishing subsistence and quarters that are available to them on the vessel. The 
crew members have had to obtain food and lodgings at their own expense in 
available accommodations, until transportation could be furnished, 


475-947 O- 73-9 
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The nature of dredging operations is such that these vessels must receive 
a major overhaul approximately every 12 to 18 months. Since these are large 
vessels essential to maintaining navigable depths in major harbors of the 
United States, every effort is made to arrange an overhaul schedule to return 
them to service in the shortest possible time. Thus, it is sometimes necessary 
to schedule repairs to the galley, messing, and quartering facilities simultaneous 
with the repairs to the hull and operating machinery. During these periods, 
crew members assisting in the overhaul must provide their own food and lodgings 
in public accommodations, since it is not possible to use the messing and quarter- 
ing facilities aboard the vessel. 


The House Report gives the following explanation of subsection (b) 
of the new section 5947 : 


Subsection (b) of the new section 5947 contains additional authority for the 
Corps of Engineers to furnish an appropriate allowance in place of the quarters 
or subsistence when circumstances beyond the control of the Corps of Engineers 
or the employee prevent the furnishing of the quarters or subsistence. It is ex- 
pected that this authority will be utilized particularly in those cases where 
hazardous weather conditions prevent the employee from boarding the vessel, 
or when employees who are on duty with the vessel are prevented from being 
furnished quarters or subsistence on the vessel while it is undergoing repairs 
in a shipyard. 


In view of the above, and the specific language of the act authorizing 
the furnishing of quarters or subsistence “on vessels, without charge” 
we do not feel that an interpretation of the act as authorizing the fur- 
nishing of quarters and subsistence off the vessel, without charge, in 
lieu of an allowance can be legally justified. This conclusion is not 
intended to preclude the furnishing of quarters in accordance with 
the provisions of 5 U.S.C. 5911. See 44 Comp. Gen. 626 (1965). 

The question is answered accordingly. 


[ B-173265 J 


Equipment—Automatic Data Processing Systems—Selection and 
Purchase—Negotiation Procedures 


Although all pertinent portions of the work study report used in the preparation 
of a request for proposals (RFP) for a data base management system (DMS) 
should have been physically included in the RFP for sake of clarity since the 
RFP incorporated the report by reference as well as apprising offerors of pro- 
curement requirements, the time to question the adequacy of evaluation criteria 
and their importance was prior to proposal submission. Furthermore, on the 
basis of the cost effectiveness formula in the report, the use of operation and 
maintenance costs computed on a 5-year cycle to determine the most advan- 
tageous proposal in a competitive range, a procedure that is per se acceptable if 
such costs are reasonable, was proper, even though the operation and mainte- 
nance costs were incapable of precise assessment and were only projected costs. 


Contracts—Negotiation—Awards—lInitial Proposal Basis 


The fact that initial proposals may be rated as acceptable does not invalidate 
the necessity for discussions of weaknesses, excesses, or deficiencies in the pro- 
posals so that the contracting officer may obtain the most advantageous con- 
tract for the Government, therefore, where the record of an award made on 
the basis of the most favorable initial proposal pursuant to section 1-8.805-1 
(a) (5) of the ederal Procurement Regulations evidences discussions were con- 
ducted with all offerors within a competitive range, price and other factors con- 
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sidered, and that all offerors were treated similarly, in order to eliminate uncer- 
tainties, the discussions were “meaningful,” regardless of whether the term 
employed during the procurement procedures was “discussion” or “negotiation” 
since both terms are considered synonymous, 


To the Secretary of Agriculture, August 20, 1971: 


By letters, with enclosures, dated July 12 and 28, 1971, the Acting 
Director, Office of Plant and Operations, furnished our Office reports 
on the protest of Programming Methods Inc., against the Forest 
Service’s award of a contract on June 3, 1971, to TRW Systems Group 
under request for proposals (RFP) No. 5-71. 

The subject RFP was issued on February 12, 1971, with a closing 
date of March 29, 1971. A preproposal conference was scheduled for 
March 2, 1971. The procurement involves computer software, related 
training and documentation for a generalized data base management 
system (DMS) to support the development, implementation and 
operation of a Forest Service-wide management information system 
(INFORM). The DMS is intended to support the integration of data 
from Forest Service record files grouped into a series of functional 
areas. INFORM is intended to fulfill the information requirements for 
planning and control at all levels of the Forest Service organization. 
As stated in paragraph 1 of the introduction to the specifications, the 
Forest Service was “seeking an existing, or an adaptation of an exist- 
ing, DMS,” one “which can be modified and expanded * * * and can 
be installed upon hardware of various manufacturers and at various 
FOREST SERVICE owned and leased computing facilities.” Para- 
graph 2 further advised offerors that : 


The FOREST SERVICE has limited hardware capabilities now, but plans to 
extend its capabilities in the next two or three years to include a large, central 
computing facility which will support nine or ten regional computing centers. 
The regional sites may have several remote batch terminals. Current plans are 
for all sites to be eventually connected by telecommunication lines. The hard- 
ware for this extension has not been selected. 


The RFP was developed from a study and report dated October 20, 
1970, made by the Auerbach Corporation under contract with the 
Forest Service. The final report, AUER-1834-TR-2, INFORM 
DATA MANAGEMENT SYSTEM STUDY, details Forest Service 
requirements in terms of recommended DMS specifications, which are 
reflected in large measure in the RFP. It also details a system for the 
technical and cost evaluation of proposals. The technical evaluation 
system was based on a feature list weighted to reflect Forest Service 
requirements. The Weighted Features List from the Auerbach report 
was included in the RFP as exhibit 6. Section IV, System Evaluation 
Methodology, and appendix “E,” Guidelines for the Evaluator, of the 
Auerbach report, which outline the method of evaluation to be fol- 
lowed, were not included in the RFP. The Auerbach report is, how- 
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ever, referenced in clause 10, Award of Contract, of the supplemental 
instructions and conditions of the RFP, which outlined the evaluation 
procedures and the basis for determining which offer is most advan- 
tageous, in the following terms: 


CLAUSE 10—AWARD OF CONTRACT. 


(i) Evaluation of Proposals. Upon submission of proposals by bidders, the 
technical proposals for each contract item will be reviewed and evaluated by an 
evaluation committee who will not have access to the price proposals. The com- 
mittee will rate each proposal on the basis of its technical merit. Technical 
proposals will be rated on the basis of the following factors. A point system will 
be used. The maximum possible point values for each factor are: 





RE Se ee 50 
(Reputation, relevant experience) 
2. Qualifications of Proposed Btefl........<~..<ndcnsdcnnndnnccccae 50 


(Qualifications of leadership and other staff proposed ) 
8. Approach and Performance Plan__....-...--..-.._--..--__-. 
(Comprehension, clarity, method of performing the contract) 
i rT Ie OI in cithci tenements evelanes 


ND cckuienlnnhrmneieitiemintin annus 1, 000 
NOTE: The DMS will be rated on the basis of a methodology outline in Final 
Report, Auer.—1834-TR-2, Inform Data Management System Study. The fea- 
tures to be rated are included in Section 6 of the Specifications. Prospective 
offerors who wish to review the above report may arrange to do so by contacting 
Mr. Phillip Haug, Room 4226, South Agriculture Building, Telephone No. (202) 
388-5309. 





After evaluation of the technical proposals is completed, the committee will 
evaluate price quotations for those proposals meeting the DMS requirements. 
Proposals remaining within a competitive range considering price, cost effective- 
ness, and other factors shall then be given, with the committee’s recommendations, 
to the Board of Contract Awards for consideration for award. 

As clause 10 indicates, a Board of Contract Awards was established 
to review the proposals received, weigh relative merits of each proposal 
and select the contractor. In addition, an evaluation team composed of 
four senior computer systems analysts and two senior foresters experi- 
enced in management analysis was selected to assist the Board. 

Six of the seven proposals received were determined responsive. 
Copies of the technical portion of the six proposals were given to each 
member of the evaluation team. In accordance with the RFP, the price 
portion of the proposals was withheld pending completion of the tech- 
nical evaluation. Technical ratings were established independently by 
each team member for each proposal ; thereafter, a team score for each 
feature and the system as a whole was developed. Upon completion of 
the technical evaluation, the proposal prices were introduced and the 
proposals were further rated by using proposal prices as the only cost. 
At this point it was determined that PMI, TRW and University Com- 
puting Company (UCC) were the only offerors within a competitive 
range. 

In accordance with section 5.2 of the RFP, the three firms still in 
contention were requested to submit a machine run solution to the 
benchmark problem stated in section 7 of the solicitation. At the same 
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time the design documentation required by section 5.1.3 was reviewed, 
discussed with all three firms, and evaluated. In addition, DMS users 
referenced in the respective proposals as required by section 5.3 were 
contacted and responses evaluated. After these procedures were com- 
pleted, it was determined that PMI did not meet one of the mandatory 
specification requirements; it was notified of the deficiency and 
amended its technical proposal accordingly. Thereafter, the three pro- 
posals were scored again and, with the additional information gained 
as to the operation and maintenance of each system, a 5-year cost effec- 
tiveness evaluation was made. 

The result of this evaluation was reported to the Board of Contract 
Awards, as follows: 


TRW UCC PMI 
Total Operation and $1, 735,000 $2,400,000 $3, 375, 000 
Maintenance 
Proposal Price 145, 600 156, 400 70, 000 
$1, 880,600 $2,556,400 $3, 445, 000 
System Score 103. 9 95. 1 86. 3 
Cost Effectiveness . 052 . 037 . 025 


(Score -- Cost) 


As a result of this evaluation, the evaluation team recommended on 
May 24, 1971, that award be made to TRW. The Board of Contract 
Awards met on May 25, 1971, and in a memorandum dated June 1, 
1971, advised the contracting officer of its concurrence in the evalua- 
tion team recommendation. The memorandum states that the selec- 
tion was “based on the cost effectiveness evaluation prepared by the 
committee which reveals that the TRW system will result in the lowest 
overall cost to the Government over the expected life of the system.” 
Therefore, award was made to TRW on June 3, 1971, with performance 
to be completed in 20 weeks as proposed by TRW in accordance with 
amendment 1 to the RFP, which permitted deviations from the 90- 
day delivery requested. 

Against the foregoing factual background, PMI has raised a num- 
ber of material contentions, each of which, together with the specific 
facts necessary for their disposition, is treated below. 

PMI contends that the Forest Service failed to follow the evaluation 
criteria disclosed by the RFP and used material criteria not disclosed 
by the RFP. We have, as PMI points out, recognized that as a matter 
of sound procurement policy, solicitations should apprise offerors 
of all applicable evaluation criteria and of the relative importance 
of those criteria. Of. 50 Comp. Gen. 59 (1970) ; 49 td. 229 (1969). Inso- 
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far as the evaluation of the technical aspects of the DMS’s offered is 
concerned, we agree, as PMI urges, that reliance solely on the Weighted 
Features List included in the RFP would not apprise offerors of the 
relative importance of the technical evaluation criteria, since the values 
assigned in the Weighted Features List were subject to further weight- 
ing in accordance with a marking scale prescribed in appendix “E” 
of the Auerbach report and referenced in section IV of the report. 
While we believe that for the sake of clarity and to avoid any ques- 
tion, all pertinent portions of the Auerbach report should also have 
been physically included in the RFP, there is, in our opinion, merit 
in the Forest Service’s position that clause 10 of the supplemental 
instructions and conditions, quoted above, incorporated the Auerbach 
report into the RFP by reference. We note that the offerors’ attention 
was drawn to the Note in clause 10 at the prebid conference on March 2, 
1971, which was attended by PMI, and that a number of offerors other 
than PMI reviewed or requested copies of the report. Indeed, we do 
not see how an offeror could prudently ignore the Note that the 
“DMS will be rated on the basis of a methodology outline in Final 
Report, Auer.—1834-TR-2, Inform Data Management System Study.” 
We believe, however, that the appropriate time for questioning the 
adequacy of the disclosure of the evaluation criteria and their impor- 
tance is prior to the submission of a proposal. In reaching this conclu- 
sion, we do not consider PMI’s advice in its letter of July 22, 1971, 
that it decided to forego reading the Auerbach report on the basis 
of the advice of a Forest Service employee, other than the contract- 
ing officer, or Mr. Haug, that the main substance of the report was 
in the RFP and that reading it would not add materially to PMI’s 
understanding of the requirement to be decisive. This response, we 
note, was consistent with the position that the Forest Service has main- 
tained before our Office—namely, the RFP was sufficient to apprise 
offerors of the DMS capabilities that the Forest Service required. 
Moreover, we cannot agree with PMI’s further contention that the 
incorporation of the Auerbach report is limited to the grading scale to 
be applied in the technical evaluation of the DMS and does not include 
the “cost effectiveness” evaluation referred to in the report and used 
by the Forest Service to determine the most advantageous offer. In 
our view, the language of the Note is simply too broad to sustain this 
position. Further, clause 10 itself indicates that “cost effectiveness” 


will be considered : 


* * * Proposals remaining within a competitive range considering price, cost 
effectiveness, and other factors shall then be given, with the committee’s recom- 
mendation, to the Board of Contract Awards for consideration for award. (Italic 








Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 107 


Turning to the Forest Service’s application of the evaluation criteria 
to the proposals, PMI has in its correspondence drawn attention to a 
number of mathematical errors. As indicated in the Forest Service’s 
supplemental report, correction of the errors noted in the evaluation as 
reported to the Board of Contract Awards yields the following result: 





Total Operation & TRW UCC PMI 
Maintenance $1, 825, 000 $2,400, 000 $3, 375, 000 
Proposal Price 145, 600 156, 400 70, 000 
$1,970,600 $2,556,400 $3, 445, 000 
System Score 98. 2 95.1 87.1 
Cost Effectiveness 
(Score + Cost) . 050 . 037 . 025 


Although we cannot agree that computation errors reflected in the 
evaluation and subsequently explained in the Forest Service’s reports 
are sufficient to render the evaluation unreliable, the errors are never- 
theless regrettable. We are concerned, however, with the validity of 
the “cost effectiveness evaluation” and the impact of this evaluation on 
the relative standing of offerors. This concern goes beyond the mathe- 
matical errors noted by PMI. 

Section IV of the Auerbach report states that the “evaluation” 
procedure presented is based on establishing the cost effectiveness of 
each candidate system with respect to the Forest Service’s problems. 
Section 4.3(9) contains the formula for determining cost effectiveness 
which was employed here. Section 4.3(8) states that the “cost of a 
system can be considered as the ‘present cost’ of procurement, opera- 
tion, and maintenance over the estimated life of the system,” and table 
4-2 identifies for consideration the operation and maintenance cost 


elements : 
os * s ° a 


OPERATION 
Computation Time 
Communications 
Terminal 


Programming 
Data Preparation 
Supplies 
Facilities 
MAINTHNANOD 
System Program 
Operating System 
Hardware 


Facilities 


. * 
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Of the operation cost elements, the Forest Service evaluated only com- 
putation time and programming, with the following results for PMI 
and TRW: 








PMI TRW 
Computation Time $ 450,000 $ 225, 000 
Programming 
1) Automatic Data Processing 
Costs 200, 000 200, 000 
2) User Costs 2,500,000 1, 250, 000 
Total $3, 150,000 $1, 675, 000 


With respect to maintenance, only system program and hardware costs 
were assessed : 


PMI TRW 


System Program $ 25,000 $ 50,000 
Hardware 200, 000 100, 000 
Total $225,000 $150, 000 


The foregoing operation and maintenance costs are based on a 5- 
year life cycle for a DMS, which was not revealed. The Forest Service 
considered 5 years to be a practical minimum system life, and we 
are not prepared to say that this judgment was unreasonable. In view 
of the RFP’s advice that INFORM will not be fully operational 
for 2 or 3 years, we would agree with the Forest Service’s position that 
offerors were on notice that the DMS would have to be cost effective 


for at least several years. 

We do not object to the consideration of life-cycle costs, per se, 
in determining the most advantageous proposal; indeed, we have 
favored this evaluation technique, if reasonable. In its letter of July 


14, 1971, PMI has made the following observations with respect to the 
Forest Service’s assessment of operation and maintenance costs : 


The key factor of user cost represented some $2,500,000 of the total operation 
and maintenance cost of $3,375,000 charged against PMI’s proposal. This ele- 
ment alone constituted a cost advantage of $1,250,000 to TRW. 

* * * The overwhelmingly predominant practice in government software pur- 
chase is to evaluate cost on the basis of procurement cost rather than the more 
ephemeral! life-cycle cost, and we have never seen a cost evaluation include a 
similar user cost criterion. 


* * * * * * * 


* * * The Forest Service final cost effectiveness evaluation sheet listing cost 
elements apparently follows Table 4-2 of the Auerbach Report. However, the 


evaluation sheet lists both “Programming-User” and “Programming-ADP” while 
Table 4-2 lists only “Programming.” 
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Industry usage would equate “Programming” in that context to the prepara- 
tion of computer programs and would not include time spent by non-ADP per- 
sonnel in 1000 remote locations in requesting data from a computer system. The 
inclusion of such user time under the heading of “Programming” is not con- 
sistent with general estimating practices or other government or commercial 
procurements. That the ordinary meaning of “programming” was the mean- 
ing employed by the authors of the Auerbach Report is plain from the fact 
that nowhere in the Auerbach Report is the complex and difficult user cost 
evaluation attempted by the Forest Service discussed, explicitly recommended, 
or even described. 

* * * * * * * 


The estimation of user programming costs on an extremely crude basis— 
1 hour for a PMI-user request, % hour for a TRW request, and % hour for a 
UCO request as per Exhibit 9—is a procedure of doubtful validity when sub- 
jected to critical review by knowledgeable analysts. These crude request time 
factors were multiplied by 50,000 to give cost differentials of huge proportions 
in comparison to any other cost factor. The system offerors were given no 
opportunity to provide data or to comment on the Government’s figures. Indeed, 
they did not know that such costs were to be considered prior to announce- 
ment of the decision to award. 

In contrast, the * * * [Automatic Data Processing] cost factor was kept 
constant and not varied with the type of system because “two government pro- 
grammers are all that can be devoted to this area regardless of what the function 
requires.” This treatment is not only illogical, considering the variability of 
other programming costs, but works to penalize those systems which are easily 
maintained (such as PMI’s COBOL-based system) and to favor those which 
are difficult to maintain (such as TRW’s special-language system). 

Another major area of concern is that of “hardware costs.” It was explained 
at the debriefing that PMI was assessed a cost of $200,000 in this area for storage 
space on an external drum device on the U-1108, while TRW was assessed only 
half this amount since they offered to compress the data after processing, store 
it on the drum, and expand it again for processing when brought back. 

Offerors had no way of knowing that hardware storage costs would be evalu- 
ated or assessed in this manner. Had this factor been known, PMI could have 
easily proposed a similar compression technique as part of its system without 
increasing bid costs. 

* * * « > * * 

In addition, the ability of evaluators to determine that computation time on 
PMI’s system would be double that of TRW is questionable. Since no running 
times were requested on benchmark tests—the only actual experience in com- 
puting Forest Service data on the proposed systems—these estimates had to be 
based on guesswork or the experience of other users (who have different equip- 
ment, use other versions of our system, and process their own unique types of 
problems). 

As a minimum consideration the evaluators, having derived these costs from 
such sources, should have verified them with the offerors, thus taking advantage 
of the in-depth experience of the system suppliers, as the Auerbach Report recog- 
nizes (Forest Service Report, p. 7). 


We are in general agreement with the thrust of PMI’s comments— 


namely, the operation and maintenance costs are incapable of precise 
assessment. We further believe it fair to observe that this uncertainty 
is reflected in the steps taken by the Forest Service to verify its 


effectiveness evaluation. In this regard, prior to award, the validity of 
the computation was tested in three ways. Two of the tests considered 


the effect of the major cost element of the system, the user program- 
ming cost. First, the cost of using each of the proposed systems was 
assumed to be equal to that of using the least costly. The results did not 


alter the relative standings. Second, the user programming costs were 
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deducted completely. The rankings remained unchanged. A third test 
was applied where the operation and maintenance costs for all systems 
were assumed to be equal to that of the least costly. Our own analysis 
of this third test indicates that, accepting the final technical ratings of 
the two proposals and using the prices bid, TRW becomes more cost 
effective at the point when total future operation and maintenance 
costs exceed about $480,000. Assuming, as Forest Service did, that such 
costs would be $347,000 annually, TRW would become more cost 
effective after 1.38 years. Of course, if annual costs should be less, this 
time would be greater. 

In our opinion, the cost effectiveness analysis is, at heart, an attempt 
to quantify a technical judgment that a particular DMS better suits 
the Forest Service’s requirements. This is evident from the following 
comments in the Forest Service’s supplemental report: 


As noted in our earlier reply, several sets of cost figures were used to obtain 
rankings for proposals. That operation and maintenance costs over a system life 
would be considered is clear in the Auerbach Report and implied in the RFP. 
Cost estimates for each of the systems were the best estimates of the evaluation 
team of times and costs required to maintain and operate the systems. Although 
the cost estimates are not absolute, we are certain that the relationships are 
correct. [Italic supplied.] 


The estimating of operation and maintenance costs is by its nature a projection 
of anticipated expense and therefore not absolute. However, it is founded upon 
the judgment of knowledgeable, experienced staff, and is believed to reflect the 
best judgment of those best qualified to know. 


Some of the operation and maintenance costs are not shown in the analysis. 
To show values for cost elements where the values would be the same for the 
three systems would not change the ranking. Any uniform cost added to all 
three systems would favor the one with the highest technical score. 


Even if a cost is added which is higher for a higher rated system (i.e. $70,000 
conversion added as a cost added to TRW, zero to PMI). The rankings could not 
possibly change without the total cost of the PMI offer falling below that of 
TRW, and if then, sufficiently lower to account for the difference in system score. 
Thus there are several elements for which costs are not shown. 


As for the assignment of future operation and maintenance costs, the exhibits 
show several relationships. For example, it will take significantly more computer 
time to run a system requiring generation of an intermediate language (COBOL) 
and oriented toward sequentially file processing (PMI) than one relying more 
heavily on machine level coding. Likewise, the system programmed in COBOL 
and having less capability (PMI) will be less costly to maintain. Contrary to 
PMI’s July 14 letter, the maintenance cost for PMI was not considered constant. 
PMI was assigned a cost half that of its competitors. 


Factors used for estimating user time required for the various systems included 
simplicity of retrieval and file maintenance language, and, amount of own 
code required to produce answers to a variety of information requests. Guides 
for estimating required use time were obtained from the Users Manual fur- 
nished with Proposals, evaluation of machine benchmark documentation, and 
discussions with present users of each of the systems. 

While we may question the expression of the Forest Service’s judg- 
ment in terms of projected operation and maintenance costs, it repre- 
sents, in our view, a determination that the TRW proposal was more 
advantageous to the Government, notwithstanding its higher initial 
acquisition cost—a judgment which may legitimately sustain the 
award to TRW. 
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With respect to the conduct of negotiations, PMI alleges that they 
were not meaningful. In reply, it is the Forest Service’s position that 
it did not conduct negotiations with any of the offerors, but made an 
award on the basis of the most favorable initial proposal in accordance 
with RFP clause 10(g) of standard form 33A and section 1-3.805-1 
(a) (5) of the Federal Procurement Regulations (FPR), which pro- 
vides, in pertinent part : 

Procurements in which it can be clearly demonstrated from the existence 
of adequate competition or accurate prior cost experience with the product or 
service that acceptance of the most favorable initial proposal without discussion 
would result in a fair and reasonable price: Provided, That the request for 
proposals contains a notice to all offerors of the possibility that award may 
be made without discussion of proposals received and, hence, that proposals 
should be submitted initially on the most favorable terms, from a price and 
technical standpoint, which the offeror can submit to the Government. * * * 

In our view, the apparent distinction drawn by the Forest Service 
in its administrative reports between “discussions” and “negotiations” 
for the purpose of accepting the most favorable initial proposal is 
inapposite. FPR sec. 1-3.805-1(a) imposes a requirement that “written 
or oral discussions shall be conducted with all offerors who submitted 
proposals within a competitive range”; and the exception to this 
requirement recognized in FPR sec. 1-3.805-1(a) (5) expressly pro- 
vides that the award be made “without discussion.” If “discussions” 
are conducted with one offeror, then discussions must be conducted with 
all offerors within the competitive range. 50 Comp. Gen. 202 (1970). 
As we stated in 50 Comp. Gen. 117 (1970). 

FPR 1-3.805-1 requires that discussions be conducted with all offerors within 
a competitive range, price and other factors considered. It is a well-established 
principle in Federal procurements that such discussions must be meaningful and 
furnish information to all offerors within the competitive range as to the areas 
in which their proposals are believed to be deficient so that competitive offerors 
are given an opportunity to fully satisfy the Government’s requirements. 47 
Comp. Gen. 336 (1967). When negotiations are conducted the fact that initial 
proposals may be rated as acceptable does not invalidate the necessity for dis- 
cussions of their weaknesses, excesses or deficiencies in order that the contracting 
officer may obtain that contract which is most advantageous to the Government. 
We have stated that discussions of this nature should be conducted whenever it 
is essential to obtain information necessary to evaluate a proposal or to enable 
the offeror to upgrade the proposal. Thus, where an offeror failed to pass a 
benchmark test, that factor alone should not have precluded discussions to 
determine whether the proposal could be improved. 47 Comp. Gen. 29 (1967). * * * 
From the record, we are satisfied that the Forest Service conducted 
“discussions” with all offerors within the competitive range. From 
the standpoint of the conduct of the negotiations or discussions (the 
terms are synonymous in our view), the record is clear that all offerors 
were similarly treated. Generally, discussions were confined to the 
elimination of uncertainties as to the technical aspects of the proposals 
and to a substantiation of the claims made by an offeror for its DMS. 


Contrary to PMI’s contention in its letter of July 14, 1971, that 
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weaknesses in its proposal were never discussed, we have no difficulty 
in considering proposal uncertainties to be weaknesses or deficiencies. 
If uncertainties were corrected as a result of discussions, we believe 
the discussions would be “meaningful.” In this connection, we were 
advised in an initial position paper submitted by PMI on June 15, 
1971, that: 
During the course of the valuation period, PMI had occasion to meet with the 
technical committee monitoring this selection on three occasions and to speak 
with various members of that committee by telephone on no less than ten separate 
occasions. The significance of these exchanges is twofold : 

a) Guidance on technical issues of substance was gained through these 

conversations, and 

b) A continuing dialogue regarding our performance was maintained. 

Moreover, we cannot conclude that the Forest Service’s restrictive 
view of the negotiation process conferred a competitive advantage on 
any particular offer. We do believe, however, that the approach re- 
flected here is inconsistent with the requirements for competitive nego- 
tiation and not necessarily in the best interests of the United States. 
We recommend that corrective action be taken to eliminate this 
practice. 

Nevertheless, from our review of the record before us, we cannot 
conclude that the Forest Service’s award of a contract to TRW was 
“clearly illegal.” 50 Comp. Gen. 390 (1970). Accordingly, PMI’s re- 
quest that the award be canceled must be denied. 


{ B-173280 J 


Officers and Employees—Transfers—Relocation Expenses—Trans- 
fers Between Agencies 


Applying the rational of Finn v. United States, 428 F.. 2d 828, to transfers of 
employees between agencies, the term “employee” may not be defined to mean an 
individual employed by a particular agency as opposed to one employed by any 
Government agency, therefore, notwithstanding employees breached the 12-month 
employment agreements they signed to remain in the service after an intra-agency 
transfer, they are entitled, no break in service having occurred, to reimbursement 
under 5 U.S.C. 5724a on the basis of the intra-agency transfer for the expenses 
of a house purchased at the new station made within the 1-year time limit pre- 
scribed, whether the purchase and/or settlement occurred before or after 
transfer to another agency, and it is immaterial if the employees negotiated 
for transfer to the other agency after signing an employment agreement, for 
the agreement only obligates them to serve in the Government, not in a particular 


agency. 
To the Chairman, United States Civil Service Commission, August 20, 
1971: 

Further reference is made to your letter of June 9, 1971, requesting 
our decision concerning various questions as to the payment of the 
costs of purchasing homes by two employees who transferred from 
regional offices of the Civil Service Commission to the Washington 
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office and before completing their service agreements with the Commis- 
sion transferred to other agencies. 
You state the facts in the two cases are as follows: 


Hmployee A was notified of his transfer from New Mexico to Washington, D.C., 
on June 4, 1970; after signing the agreement to remain in service he reported 
for duty with the Civil Service Commission in Washington, D.C. on August 8, 
1970; approximately 2 months later, on September 26, 1970, he transferred from 
the Civil Service Commission to the Department of Interior where he is presently 
employed. With regard to the sale of his New Mexico residence, the sale contract 
was signed and settlement occurred before he reported for duty with this Com- 
mission in Washington. With regard to the purchase of his residence in the 
Washington metropolitan area, the employee signed a purchase contract on 
July 25, 1970, and rented the residence to be purchased from September 6, 1970, 
to January 26, 1971. The latter date (January 26, 1971) is the settlement date 
on the purchased residence which is 4 months after he left the employ of this 
Commission. 

Hmployee B was notified of his transfer from California to Washington, D.C., 
on November 27, 1970; after signing the agreement to remain in service he re- 
ported for duty with the Civil Service Commission in Washington, D.C., on 
February 8, 1971; 1 month later, on March 8, 1971, he transferred from the Civil 
Service Commission to the government of the District of Columbia where he is 
presently employed. With regard to the sale of his California residence, the sale 
contract was signed January 16, 1971, and settlement occurred on February 16, 
1971. With regard to the purchase of his residence in the Washington metro- 
politan area, the former employee has not yet signed a contract to purchase but 
has informed us that he intends to do so within the 1 year period referred to in 
§4.1.e. of Circular A-56 and that he intends to claim reimbursement expenses 
from the Civil Service Commission for expenses involved in that purchase. 


While you are aware of the decision of the Court of Claims in Finn v. 
United States, 428 F. 2d 828 (1970), 192 Ct. Cl. 814, and decision 50 
Comp. Gen. 374 (1970), you do not consider that either decision is 
truly dispositive of the issue concerning reimbursement of the expenses 
incident to the purchase of the homes in the Washington area since 
employee A did not make settlement on his house while he was an 
employee of the Commission and employee B has not yet signed a con- 
tract for the purchase of a residence. 

Inasmuch as you are in doubt as to whether you may properly 
reimburse the employees in question for expenses of purchasing homes 
in tiie Washington area, you ask the following questions : 


1. When an employee of the Civil Service Commission contracted to purchase 
a residence at his new official station in Washington, D.C., before leaving the 
employ of the Commission for other Government employment, is the Commission 
or his present employing agency obligated to reimburse him for the expenses of 
that purchase when the settlement date relative to the purchase occurred after 
the individual left the employ of the Commission? 

2. When a former employee of the Civil Service Commission contracted to 
purchase a residence at his new official station in Washington, D.C., and made 
settlement on that purchase contract after leaving the employ of the Commission 
for employment with another “agency” (as the quoted term is defined in 5 U.S.C. 
§ 5721), is the Commission or his present employing agency obligated to reimburse 
him for the residence purchase expenses? 

8. If the Commission is held to be obligated to pay the reimbursement expenses 
under either Question 1 or 2, would it affect the holding if the Commission 
established that negotiations for the employment which occurred after leaving 
the Commission began prior to the former employee’s signing of the Agreement 
to Remain in Service? 
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4. If the answer to Question 8 is in the affirmative, would the present employing 
agency be obligated to bear the reimbursement expenses? 


Section 5724a of Title 5, United States Code, provides in pertinent 
part as follows: 

(a) Under such regulations as the President may prescribe and to the extent 
considered necessary and appropriate, as provided therein, appropriations or 
other funds available to an agency for administrative expenses are available for 
the reimbursement of all or part of the following expenses of an employee for 


whom the Government pays expenses of travel and transportation under section 
5724(a) of this title: 


+ * * * . * * 

(4) Expenses of the sale of the residence (or the settlement of an unexpired 
lease) of the employee at the old station and purchase of a home at the new 
official station required to be paid by him when the old and new official stations 
are located within the United States, its territories or possessions, the Common- 
wealth of Puerto Rico, or the Canal Zone. * * * 

Subsection 5724(a) of Title 5, United States Code, provides for the 
payment from Government funds of the travel expenses of an em- 
ployee and the transportation of his dependents and his household 
goods and personal effects when he is transferred in the interest of 
the Government from one official station or agency to another for. 
permanent duty. 

For the purpose of the above statutes the term “employee” means 
an individual employed in or under an agency and the term “agency” 
includes the Government units involved in this case. 5 U.S.C. 5721. 
Section 1.2 of Office of Management and Budget Circular No. A-56 
provides in pertinent part as follows: 


12 Definitions. As used in these regulations, and unless otherwise specifically 
provided in these regulations the following definitions apply : 


* * * * * * * 


b. “Hmployee” means a civilian officer or employee of a department as defined 
herein. * * * 


c. “Department” means an executive department, independent establishment 
or other executive agency, wholly owned Government corporation, as defined in 
section 101 of the Government Corporation Control Act, as amended, or the Gov- 
ernment of the District of Columbia. 

It is the Commission’s view that it would not be appropriate to use 
an agency’s appropriations to reimburse a former employee for ex- 
penses incurred after he left the agency’s employment. However, 
neither the controlling statutes nor the implementing regulations de- 
fine the term “employee” as an individual employed by a particular 
Government organization. In the Finn case the Court held that an 
agency could not give a term in the relocation expenses statutes a more 
restrictive meaning than that used in such statutes and that the term 
“Government service” was not to be regarded as synonymous with 
“agency service.” In our decision 50 Comp. Gen. 374, November 20, 
1970, we followed the Finn case. Applying the same rationale used in 
the Finn case, we are of the view that the term “employee” may not 
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be defined to mean an individual employed by a particular agency as 
opposed to one employed by any Government agency where, as here, 
there has been a transfer between agencies. Accordingly, while the 
individuals in the present case are former employees of the Commis- 
sion, they are nevertheless “employees” within the meaning of the 
controlling statutes and regulations. Their rights to reimbursement 
of expenses as authorized by sections 5724 and 5724a of Title 5, United 
States Code, arose by reason of the transfers from the regional offices 
to Washington, D.C. In view of the holding in the Finn case, these 
rights may not be extinguished by their subsequent employment, with- 
out a break in service, with another agency. Moreover, there is no basis 
upon which appropriations of an acquiring agency may be viewed as 
available only for expenses incurred by an employee who remains in 
the employment of such agency. 

Regarding question 1 the employee involved contracted to purchase 
the house in Washington before leaving your Commission. The pur- 
chase resulted from his transfer to your Commission. In view of this 
and since reimbursement of the expenses of the purchase may not be 
conditioned upon an employee remaining with a particular agency, 
the fact that the individual transferred to another agency before the 
settlement date is immaterial. See 46 Comp. Gen. 738 (1967), modified 
in part by the decision of November 20, 1970. Therefore, the Commis- 
sion is obligated to reimburse him for the expenses of the purchase 
although the employee paid them after transferring from the 
Commission. 

The employee involved in question 2 has not purchased a house at his 
new station and has transferred from your agency. However, any 
purchase made within the time limit provided by law may reasonably 
be related to the transfer ordered by your agency and the subsequent 
transfer does not divest him of his rights under the prior transfer. 
Therefore, should the purchase be made within the 1-year time limit 
and the employee is otherwise entitled to reimbursement, the 
Commission would be obligated to reimburse the employee. 

In question 3 you ask whether it would affect the holding in questions 
1 and 2 if it were established that the employee in either case had 
negotiated with the agency to which he transferred after signing an 
agreement with the Commission to remain in Government service for 
12 months after his transfer. As noted above, an employee who signs 
a service agreement incident to a transfer is obligated only to serve 
in the Government, not with a particular agency. Also, the fact that 
an employee negotiates with another agency for a position does not 
necessarily indicate that he will obtain the position sought. In any 
event when an employee transfers from one agency to another, the 
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agency to which he transfers is obligated to pay only the expenses 
incident to the interagency transfer, not those incident to a prior 
transfer. See 29 Comp. Gen. 103 (1949). In view of these factors and 
since the transfers to Washington, D.C., were made in the interest of 
the Commission, it would not affect the holding under either question 
1 or 2 if the Commission established that either employee began 
negotiations for transfer to another agency before he signed a service 
agreement with the Commission. 

Since question 3 was answered in the negative, no response to 
question 4 is required. 


[ B-172405 J 


Family Allowances—Separation—Type 2—Wife Also Member of 
Uniformed Services 

A member of the uniformed services with no dependents, as his wife, his only 
dependent, is also a member of the service on active duty is not entitled to the 
family separation allowance (FSA-II) provided by 87 U.S.C. 427(b) because, 
notwithstanding the elimination from the section pursuant to Public Law 
91-533 of the qualifying language for entitlement to FSA-II of the phrase “who 
is entitled to a basic allowance for quarters,” the prohibition in 87 U.S.C. 420 
against increasing a member’s allowance on account of a dependent entitled 
to basic pay under 37 U.S.C. 204 precludes payment of the FSA-II, since in view 
of the similarity of the family separation allowance to the basic allowance 
for quarters, the rules denying increased quarters allowance to a member whose 
spouse, his sole dependent, is also entitled to active pay is for application in 
determining entitlement to the family separation allowance. 


To the Secretary of Defense, August 23, 1971: 

By letter dated March 25, 1971, with enclosure, the Assistant 
Secretary of Defense (Comptroller) requested a decision as to whether 
under 37 U.S.C. 427(b), as amended by Public Law 91-533, approved 
December 7, 1970, 84 Stat. 1392, a member of the uniformed services 
(with no other dependents) is entitled to a family separation allowance 
(FSA-IT) on account of a spouse who is a female member on active 
duty. 

Section 427 (b) of Title 37, U.S. Code, prior to amendment provided, 
in pertinent part, as follows: 

Except in time of war or of national emergency hereafter declared by Congress, 
and in addition to any allowance or per diem to which he otherwise may be 
entitled under this title, including subsection (a) of this section, a member of 
a uniformed service with dependents (other than a member in pay grade E-1, 


E-2, E-3, or E-4 (4 years’ or leas service) ) who is entitled to a basic allowance 
for quarters is entitled to a monthly allowance equal to $30 if * * *. 


That provision of law was amended by Public Law 91-533 by 
striking out the words “who is entitled to a basic allowance for 
quarters.” 

Also for consideration in this case is 37 U.S.C. 420 which provides 
as follows: 
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A member of a uniformed service may not be paid an increased allowance under 
this chapter, on account of a dependent, for any period during which that 
dependent is entitled to basic pay under section 204 of this title. 

It is stated in Department of Defense Military Pay and Allowance 
Committee Action No. 450 that prior to the amendment of 37 U.S.C. 
427(b) it was determined that a member of a uniformed service in a 
qualifying grade and whose sole dependent is a female member on 
active duty was not entitled to the family separation allowance 
(FSA-II) because he did not meet the requirement of being “entitled 
to a basic allowance for quarters” as prescribed in that provision of 
law. It is stated further while this requirement was eliminated by 
Public Law 91-533 which amended 37 U.S.C. 427(b) by striking out 
the words “who is entitled to a basic allowance for quarters” there 
remains a question as to whether the provisions of 37 U.S.C. 420 can be 
interpreted to preclude the payment of the allowance to such a member. 
In this connection, the question was raised as to whether the provisions 
of 37 U.S.C. 420 apply specifically to the increased allowance for 
quarters for dependents provided in 37 U.S.C. 403(a) or to all allow- 
ances listed under chapter 7 of Title 37, United States Code. 

Prior to the amendment of 37 U.S.C. 427(b) a member of a uni- 
formed service otherwise eligible to receive the family separation 
allowance could not receive such allowance for any period his 
dependent occupied Government quarters. During such period the 
member was not entitled to a basic allowance for quarters as a member 
with a dependent and, therefore, he was precluded by the specific 
requirements of 37 U.S.C. 427(b) from receiving the family separation 
allowance authorized by that section. 43 Comp. Gen. 783 (1964). 

In the report of the Committee on Armed Services, House of 
Representatives, H. Rept. No. 91-663, 91st Congress, Ist Sess. (1969), 
p. 1, to accompany H.R. 386 which later became Public Law 91-533, 
it is stated as follows: 

The purpose of H.R. 386 is to extend the payment of a family separation 
allowance ($30 a month) to a member of a uniformed service whose dependents 
occupy Government quarters, and who is otherwise entitled to a family separa- 
tion allowance. 

We find nothing in the above report or the legislative hearings on 
the bill to show that by the proposed amendment of the then existing 
law the Congress intended to authorize the payment of the allowance 
under section 427(b) to a member whose sole dependent is a member 
of a uniformed service and receiving active duty pay. Under section 
427(b) prior to its amendment such member was not entitled to the 
family separation allowance regardless of whether his dependent 
resided in Government quarters or off base since he was not entitled 
to a quarters allowance on account of the dependent. We believe that 
the amendment would have contained appropriate wording specifically 
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providing for payment of the allowance on account of a dependent 
entitled to active duty pay if that had been the intention. 

Section 420 of Title 37, United States Code, stems from a proviso 
in the definition of a dependent in section 102(g) of the Career 
Compensation Act of 1949, 63 Stat. 804, which provided that for the 
purposes of that act— 

* * * no member claiming a dependent as defined in this subsection may be 

paid increased allowances on account of such dependent for any period during 
which such dependent is entitled to receive basic pay for the performance of duty 
as defined in section 201(e) of this Act. 
Such provision has been held applicable to the payment of quarters 
allowance so as to deny a male member an increased quarters allowance 
on account of his wife, his sole dependent, who was also entitled to 
active duty pay. 41 Comp. Gen. 334 (1961). 

While the most frequent application of the restriction in the defini- 
tion of dependent in the 1949 act perhaps has been, with respect to 
entitlement to a quarters allowance, the definition was not so restricted 
by its language but was stated to apply generally to the payment of 
increased allowances authorized by that act. 

Likewise, the codification of such restriction contained in section 
420 is not limited to the payment of basic allowance for quarters 
under section 403, but relates to “an increased allowance under this 
chapter” [Chapter 7—A llowances]. 

In this connection, paragraph M4308, Vol. I, Joint Travel Regula- 
tions, specifically applies such restriction, in accordance with 38 Comp. 
Gen. 568 (1959), in determining entitlement to overseas station allow- 
ances under Chapter 4, Part G, of those regulations when a husband 
and wife are both members on active duty. 

. It has been our view that family separation allowances under section 

427(a), as well as under 427(b), are, in effect, additional quarters 
allowances authorized under specified conditions and, therefore, in 
similar circumstances we have been guided by the rules applicable to 
payment of basic allowance for quarters in determining entitlement 
to family separation allowance. See, for example, 43 Comp. Gen. 332 
(1963), answers to questions 1, 15, 19, 25 and 26; 44 Comp. Gen. 434 
(1965) ; id. 638 (1965) ; 47 Comp. Gen. 355 (1968) ; td. 788 (1968). 

Therefore, in view of the similarity of family separation allowance 
under section 427(b) to basic allowance for quarters, we are of the 
opinion that the provisions of section 420 are applicable to that allow- 
ance also, and that a member is not entitled to an allowance under 
section 427(b) if his only dependent is his wife who is also entitled 
to active duty pay. 

It does not appear necessary at this time to consider the specific 
applicability of section 420 to other allowances authorized in chapter 
7 of Title 37, United States Code, 
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Contracts—Options—More Than One Award—Equal Option 
Quantities 


Although the terms contained in a request for proposals and the contracts nego- 
tiated for equal quantities under the set-aside and non-set-aside portions of a 
procurement for dispensers indicated intent to exercise the option equally be- 
tween awardees, and the contract was subject to conflicting, albeit reasonable 
interpretation to be resolved against the drafter, since the exercise of the 
option by the Government in a manner variant from the terms specified did 
not meet the requirements of paragraph 1—1502, Armed Services Procurement 
Regulation, that an election—which is the sole right of the optionee—must be 
positive, unambiguous, and in exact compliance with the terms of the option, the 
exercise of the option was a counteroffer that having been accepted is binding. 
However, in similar future situations, the quantitative equality of both con- 
tractors should be preserved. 


To the Monnfield Industries, Inc., August 23, 1971: 


Reference is made to the copy of your letter of June 3, 1971, to the 
contracting “gency, and prior correspondence, protesting the award 
of option units to another firm without your ficm being awarded an 
equal quantity of units under contract No. F42600-71-C-1264 with 
Hill Air Force Base, Utah. 

Request for proposals (RFP) No. F42600-70-R-3374, issued July 2, 
1970, called for proposals on SUU 30B/B dispensers, part number 
6656042, revision “F.” Prices were solicited for alternate quantities 
from 8,100 units through 39,000 units (item 1) and for options on 
identical quantity increments (item 3). 

Included in the RFP were the following provisions: 


SET-ASIDE ITEMS 


A quantity equivalent to twice the quantity awarded under Item 1 and Option 
Item 3 will be awarded under the provisions set forth in Section C—29 * * *, 


C-29. NOTICE OF PARTIAL SET-ASIDE TO MAINTAIN A MOBILIZATION 
BASE. 

(a) General. 

A portion of this procurement, as identified elsewhere in the Schedule, has 
been set aside for award only to one or more concerns (to provide production by 
a minimum of three (3) separate concerns, including concern(s) awarded con- 
tracts for the non-set-aside portion of this procurement) in furtherance of a 
program to assure continued availability of the item(s) to meet current urgent 
requirements and to maintain a mobilization base for rapid accelerated produc- 
tion in case of emergencies. Negotiations for award of the set-aside portion will 
be conducted with all concerns who have submitted responsive bids or proposals 
on the non-set-aside portion. * * * 

. * * ” o* * * 


J-1. OPTION FOR INCREASED QUANTITIES: 

(1) The Government may increase the quantity of supplies called for herein 

by requiring the delivery of one of the Alternates of Option Line Item 3 * * *. 
+ * * cc * + « 

(2) If the Government elects to exercise an option simultaneously with award, 
offers will be evaluated for the purposes of award on the basis of the total price 
for the basic quantity plus the option quantity under Option 1 exercised with 
the award. 
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Subsequently, by amendment, the set-aside was reduced to “A quan- 
tity equivalent to the quantity awarded under Item 1 and Option Item 
8” and the minimum number of concerns to receive awards was reduced 
from three to two. 

Lanson, Inc., was awarded the non-set-aside portion on October 23, 
1970, for 22,799 units at $178.71 each. On the same date, Monnfield 
Industries, Inc., was awarded the set-aside portion in the same quan- 
tity at a unit price of $178.95. Identical delivery schedules were estab- 
lished to complete production in May 1971. The units were required to 
be packed two per container, Monnfield’s containers being wood, Lan- 
son’s wood and styrofoam. 

In March 1971, a purchase request was issued for an additional 
quantity of 33,604 dispensers. It was determined that in order to meet 
the delivery schedule accompanying the request, exercise of the options 
with Monnfield and Lanson was the only feasible alternative. There- 

fore, on March 25, 1971, amendment No. P00004 was issued exercising 
the option provision. Monnfield was awarded 9,602 units to be delivered 
in six equal] installments of 1,600 units per month from July 11, 1971, 
through December 11, 1971. The option quantity to Lanson was 24,002, 


to be delivered in six equal monthly increments of 4,000 units from 


June 30, 1971, through November 30, 1971. 

It is reported by the Air Force that a determination of the most 
economical split of the 33,604 units was concluded to be 24,002 units 
to one contractor and 9,602 units to the other contractor. Under the 


option award, it was necessary to consider that 11,846 of the SUU 


30B/B dispensers would be packed in CNU-180 metal containers 
as Government-furnished property instead of the wood or styrofoam. 


These metal containers are currently being produced by Lanson under 
separate contract with Eglin Air Force Base. In determining which 


contractor should receive a particular portion of the optional quan- 


tity, there was taken into consideration that if Lanson received the 
9,602 unit portion then, since 11,846 units are to be packed in metal 
containers, 1,122 metal containers (2 dispensers are packed in a con- 
tainer) would have to be furnished to Monnfield at a freight cost 
of $8.73 a container for a total cost of $9,795.06. It was determined 
that by placing the larger quantity with Lanson the Government would 
save freight costs of $9,795.06, the average cost per unit for the 33,604 
units having otherwise been determined to be practically the same 
regardless whether one contractor or the other received the larger 


portion. 

However, Monnfield has alleged that the option quantity as awarded 
is inconsistent with the above-quoted contract provisions. Specifically, 
you contend that the section entitled “Set-Aside Items” and section 
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C-29 dictate equal quantity awards to set-aside and non-set-aside con- 
tractors under both the basic contract and option provisions. You cite 
in furtherance of your position the letter from the contracting officer 
to Monnfield of September 25, 1970, requesting option price reductions 
“in order to receive equal consideration for any future option awards.” 

It is the position of the Department of the Air Force, as outlined in 
the contracting officer’s report of April 28, 1971, that “The intent of 
specifying that an equal quantity would be awarded of Item 1 and 
Option Item 3 was to maintain a parity between contractors under 
Section C-29 in the event that the option item would be awarded simul- 
taneously with award of the basic quantity.” It is also contended by 
the Air Force that the letter of September 25, 1970, from the contract- 
ing officer to Monnfield, was intended to mean that Monnfield’s offer 
would be weighed equally in arriving at a determination to exercise 
the option and not that equal option quantity awards would be effected 


under both contracts. 

It is our view that the reported circumstances and the record before 
us raise an inference that two contract interpretations are possible. 
It is a well recognized principle of contract law that in the event an 
instrument creates conflicting interpretations that are both reasonable, 


the doubt occasioned thereby should be resolved against the drafter of 
the instrument. B—146750, April 14, 1964; WPC Jnterprises, Ine., v. 
United States, 323 F. 2d 874 (1964), 163 Ct. Cl. 1, wherein the con- 
flict revolved about the interpretation of contract provisions, states: 


* * * Both plaintiff's and defendant's interpretations lie within the zone of 
reasonableness; neither appears to rest on an obvious error in drafting, a gross 
discrepancy, or an inadvertent but glaring gap; the arguments, rather, are quite 
closely in balance. It is precisely to this type of contract that this court has 
applied the rule that if some substantive provision of a government-drawn 
agreement is fairly susceptible of a certain construction and the contractor 
actually and reasonably so construes it, in the course of bidding or performance, 
that is the interpretation which will be adopted—unless the parties’ intention 


is otherwise affirmatively revealed. * * * Although the potential contractor may 


have some duty to inquire about a major patent discrepancy, or obvious OMISSION, 
or a drastic conflict in provisions * * *, he is not normally required (absent a clear 
warning in the contract) to seek clarification of any and all ambiguities, doubts, 
or possible differences in interpretation. The Government, as the author, has 
to shoulder the major task of seeing that within the zone of reasonableness 
the words of the agreement communicate the proper notions—as well as the 
main risk of a failure to carry that responsibility. If the defendant chafes under 
the continued application of this check, it can obtain a looser rein by a more 
meticulous writing of its contracts and especially of the specifications. * * 


Thus, it appears that “reasonableness” of interpretation of a contract 
provision is the criterion to establish a contract ambiguity. The ques- 
tion for resolution becomes whether Monnfield’s interpretation that 
equal awards were mandated by the contract is reasonable in light 


of the contract language and surrounding circumstances. 
It is noted that the sole provisions in the contract concerning the 


exercise of the option are those very provisions which have given rise 
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to an ambiguity. Hence, resort to those provisions would not resolve 
the ambiguity. It is further noted that this procurement was nego- 
tiated, and since negotiations occurred with respect to the option, 
it would seem that the Air Force had ample opportunity to clarify 
its intention concerning the option awards. 

If Monnfield interpreted the provisions of the RFP as dictating 
equal awards, it seems the language of the letter of September 25, 
1970, would buttress such a conclusion. We cannot say that such letter 
does not support the conclusion that by agreeing to the requested prices, 
Monnfield would be assured of an equal award under the option 
provision. Further, the fact that the procurement was awarded equally 
between Monnfield and Lanson lends credence to Monnfield’s inter- 
pretation of equal option awards, even though the option was exercised 
subsequent to award. 

From the record, we cannot find that Monnfield’s interpretation was 
unreasonable, nor can we find that the Government took any affirmative 
action before the exercise of the option that clearly defined its position 
on the matter. We therefore conclude that the option provisions of 
the contract were required to be exercised in such a manner as to 
maintain equality of quantity between the contractors. 

However, Armed Services Procurement Regulation (ASPR) 1-1502 
defines an option clause as “a provision in a contract under which, 
for a specified time, the Government may elect to purchase additional 
quantities of the supplies or services called for by the contract.” The 
contractor derives no right whatsoever from the option itself, which 
is subject to the choice of the optionee (the Government) as to whether 
it will be exercised or not. If the optionee elects to exercise the option, 
such election must be positive, unambiguous and in exact compliance 
with the terms of the option, and any election differing from the 
precise requirements of the option operates as a rejection thereof. Civic 
Plaza National Bank v. First National Bank in Dallas, 401 F. 2d 193 
(1968). Once the option has been exercised, a binding contract results. 

Therefore, when the Air Force attempted to exercise the option with 
both Monnfield and Lanson in a manner variant from its express con- 
ditions, such action did not constitute an exercise of the options. 
Rather, it was a counteroffer which either Monnfield or Lanson was 
free to accept or reject independently of any reference to the option 
provision in their contracts. However, both contractors became bound 
when they accepted the offers as tendered by the Air Force ostensibly 
under the option provisions. Thus, it is apparent that the option pro- 
visions have not been exercised within the stipulated time for exercise 
thereof, and we may conclude that no option rights accrued to either 
contractor. 
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Although we conclude that no legal rights of either contractor have 
been violated, we believe that the Air Force was derelict in its duty 
when it failed to preserve the quantitative equality of both contractors. 
By letter of today, we are recommending to the Secretary of the Air 
Force that appropriate steps be initiated to preclude a recurrence of 
the foregoing deficiencies. 

Concerning the ancillary procurement of CNU-180 metal containers 
which are currently being produced by Lanson on a sole-source basis, 
we have been advised the Air Force has now received a procurement 
data package from Lanson which is in the process of technical evalua- 
tion. The Air Force anticipates that it will be in a position to procure 
the 1972 fiscal year requirements on a competitive basis. 


[ B-173210 J 


Aliens—Employment—Transfers—Between Nonappropriated and 
Appropriated Fund Positions 


To give effect to the agreement between the Government of the United States 
and the Republic of the Philippines relating to the Employment of Philippine 
Nationals in the United States Military Bases in the Philippines, Filipino em- 
ployees transferred among nonappropriated and appropriated fund positions may 
retain their seniority, which will encompass leave accumulations, length of 
service for end of year bonuses, severance pay, and lump-sum payment in lieu of 
retirement annuity, since the agreement provides that uniform personnel policies 
and administration apply equally to all employees “regardless of nationality and 
sources of funds used,” and 22 U.S.C. 889 does not require compensation plans 
for aliens to be limited by the laws and regulations applicable to civil service 
employees. Therefore, to implement the agreement, the United States may be 
considered as one employer with no distinction between service under non- 
appropriated or appropriated fund activities. 


To the Secretary of the Navy, August 24, 1971: 

By letter of June 8, 1971, reference OCMM 01A (H) :jem, the Acting 
Director, Office of Civilian Manpower Management, requested our 
decision as to the legality of the assumption (1) by appropriated fund 
activities of financial obligations, for certain employees’ benefits for 
Filipino employees formerly paid from nonappropriated funds, and 
(2) by nonappropriated fund activities of these benefits for Filipino 
employees formerly paid from appropriated funds. 

The Acting Director’s letter indicates that an agreement between 
the Government of the United States of America and the Republic of 
the Philippines, dated May 27, 1968, 19 UST 5892, TIAS 6542, re- 
lating to Employment of Philippine Nationals in the United States 
Military Bases in the Philippines, has been interpreted to require that 
such an employee will retain his seniority upon transfer among non- 
appropriated and appropriated fund positions. Subsequently it has 
been recommended that this seniority would encompass leave accumu- 
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lations and length of service for end of year bonuses, severance pay, 
and lump-sum payment in lieu of retirement annuity. 

As stated in its preamble, the agreement was entered into by the 
Government of the United States of America and the Government 
of the Republic of the Philippines in recognition of the need to pro- 
mote and maintain sound employment practices at the United States 
military bases established in that country; also, to assure equality of 
treatment of all employees and their right to self-organization and 
collective bargaining, the orderly administration and effective opera- 
tion of the bases, and continuing favorable employer-employee rela- 
tions thereon. Article I, paragraph 2, provides: 

Uniform Standards. 


To the extent consistent with the provisions of this Agreement and the na- 
tional laws of either country and regulations pursuant thereto and in conformity 
therewith, terms and standards of employment, including wages, working con- 
ditions and benefits, shall be subject to collective bargaining and, under uniform 
personnel policies and administration, shall apply equally to all employees, re- 
gardless of nationality and sources of funds used. 

It is not clear whether the language “regardless of * * * sources of 
funds used” was intended to refer to employment in activities financed 
from nonappropriated funds as well as those financed by appropriated 
funds, there being no mention elsewhere in the agreement regarding 
the matter. Therefore, the question arises whether, for the purposes 
previously indicated, in implementing the agreement the United States 
Armed Forces could properly be considered as “one employer,” with 
no distinction between service under nonappropriated fund activities 
and service under appropriated fund activities. 

Aside from the above-mentioned agreement, which supplements the 
Military Bases Agreement of 1947, entered into under authority of 
section 2 of Senate Joint Resolution 93, approved June 29, 1944, 58 
Stat. 626, we note that authority for compensation plans for alien 
employees is contained in 22 U.S.C. 889 as follows: 

(a) The Secretary shall, in accordance with such regulations as he may pre- 
scribe, establish compensation plans for alien employees of the Service: Pro- 
vided, That such compensation plans shall be based upon prevailing wage rates 


and compensation practices for corresponding types of positions in the locality, 
to the extent consistent with the public interest. 


(b) For the purpose of performing functions abroad, other Government 
agencies are authorized to administer alien employee programs in accordance 
with the applicable provisions of this chapter. [Italic supplied. ] 

It is apparent from the foregoing that compensation plans for 
aliens need not be limited by laws and regulations applicable to em- 
ployees subject to the civil service laws and regulations generally, and 
that where such plans are consistent with the local practice and in 
the public interest, no question would arise as to the availability of 
appropriations to meet the cost of such plans. 

Therefore, we see no legal objection to regarding the United States 
Armed Forces in the Republic of the Philippines as one employer 
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in order to permit the benefits in question and to give full effect to 
the terms of the agreement. 


[ B-162408 J 


Contractors—Employees—Overseas—Death or Injury—Compen- 
sation 


An award to the eligible survivors of a Government contractor employee killed 
in Vietnam by a military aircraft which was made pursuant to the Defense 
Base Act (DBA) that incorporated the provisions of the Longshoremen’s and 
Harbor Workers’ Compensation Act to the overseas employment of the decedent 
does not preclude third party liability on the part of the Government under 
the Military Claims Act since the concept of exclusive liability under the first 
two acts is limited to the contractor, and the right to the compensation benefits 
stemmed from the DBA and not the War Hazard Compensation Act (WHCA), 
which supplemented the war-risk hazard benefits of DBA. Although for the 
purposes of WHCA, injured persons are considered civilian employees of the 
Government and, therefore, are precluded by the Federal Employees’ Compensa- 
tion Act from asserting a damage claim against the United States, this act does 
not 4 oe the status of contractor employees for the purposes of the Defense 
Base Act. 


To the Secretary of the Army, August 26, 1971: 


This is in response to a request dated February 26, 1971, of the 
former Secretary of the Army for our opinion on whether the War 
Hazards Compensation Act (42 U.S.C. 1701-1717), in its application 
to cases such as that related below, has the effect of making workmen’s 
compensation awards under the Defense Base Act (42 U.S.C. 1651- 
1654) exclusive remedies so as to preclude consideration of claims 
under the Military Claims Act (10 U.S.C. 2733). The latter act pro- 
vides for administrative settlement of meritorious claims involving 
property loss or personal injury or death and payment to the extent 
of $15,000, and any amount in excess of $15,000 may be reported to 
the Congress for its consideration. 

Mr. Bruce Robertson, an employee of a United States contractor, 
died June 22, 1967, in the Republic of Vietnam. His death resulted 
from a midair collision of a United States military aircraft with the 
transport aircraft of the contractor in which the deceased was the 
navigator. On August 12, 1968, the Bureau of Employees’ Compensa- 
tion, U.S. Department of Labor, which administers the Defense Base 
Act and the War Hazards Compensation Act, having found that “in- 
jury and death arose out of and in the course of the decedent’s em- 
ployment * * * and comes within the purview of the Defense Base 
Act * * *,” awarded benefits to the widow and minor children of the 
deceased. The benefits were granted in accordance with the Longshore- 
men’s and Harbor Workers’ Compensation Act, as amended (33 
U.S.C. 901 e¢ seg.), the provisions of which were by the Defense Base 
Act made applicable to the overseas employment of Mr. Robertson 
(42 U.S.C. 1651 (a) (4)). 

Subsequently, on February 11, 1969, Mrs. Robertson filed a claim 
under the Military Claims Act on behalf of herself and the minor 
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children to recover damages in the amount of $340,246 for the death 
of Mr. Robertson. The claim is being considered by the United States 
Army Claims Service as the Department of the Army has been as- 
signed responsibility for the disposition of all claims under the Mili- 
tary Claims Act arising in the Republic of Vietnam (Department of 
Defense Directive Number 5515.8, July 28, 1967). 

The question whether this case may be considered under the Mili- 
tary Claims Act arises by virture of provisions of the War Hazards 
Compensation Act pursuant to which, as Mr. Robertson’s death was 
the result of a war-risk hazard as defined in that act (42 U.S.C. 1711 
(b) (5)), the Bureau of Employees’ Compensation reimbursed the 
employer’s workmen’s compensation insurance carrier for all benefits 
paid to the widow and minor children prior to July 31, 1969, relieved 
the insurance carrier of further responsibility and assumed the obliga- 
tion of paying the benefits directly to the widow and minor children 
(42 U.S.C. 1704). Moreover, under section 1704 the funds for the re- 
imbursement of the insurance carrier and the direct payment of bene- 
fits are drawn from the Employees’ Compensation Fund established 
by Congress for the payment of workmen’s compensation benefits 
under the Federal Employees’ Compensation Act (5 U.S.C. 8147). 
The effect of the legislative scheme of the War Hazards Compensa- 
tion Act, later discussed in greater detail, is viewed by the United 
States Army Claims Service as establishing an exclusive remedy so 
as to preclude consideration of Mrs. Robertson’s claim under the 
Military Claims Act. A contrary view is entertained by the Solicitor’s 
Office of the Department of Labor. That office is of the opinion the 
War Hazards Compensation Act does not preclude consideration of 
third party liability on the part of the Government when the right to 
compensation benefits stems from the Defense Base Act. We find our- 
selves in agreement with the latter view. 

The Defense Base Act was enacted August 16, 1941, “to provide 
substantially the same relief for injuries or death of employees at 
bases leased by the United States from Great Britain or any other 
country as existing law affords similar employees in the United States, 
and to assist contractors employing labor at such bases in obtaining 
compensation insurance at reasonable rates.” S. Rept. No. 540, 77th 
Cong., 1st sess. 1, accompanying S. 1642 which became the Defense 
Base Act. To achieve the indicated objectives the act, as stated in the 
Senate Report, “* * * extends the provisions of the Longshoremen’s 
and Harbor Workers’ Compensation Act to private employment at 
all bases acquired after January 1, 1940, by the United States from 
any foreign government in much the same manner that the law was 
made applicable to employees of private enterprises in the District 
of Columbia.” The Defense Base Act has been amended to expand 
the area of coverage outside the continental United States but the 
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basic compensation act remains the Longshoremen’s and Harbor 
Workers’ Compensation Act. 

The Longshoremen’s and Harbor Workmens’ Compensation Act 
provides workmen’s compensation benefits for the disability or death 
of employees resulting from “accidental injury or death arising out 
of and in the course of employment * * * and * * * the willful act 
of third person directed against an employee because of his employ- 
ment.” 33 U.S.C. 902(2). The liability of an employer under the Long- 
shoremen’s Act is “exclusive and in place of all other liability of 
such employer to the employee, his legal representative, husband or 
wife, parents, dependents, next of kin, and anyone otherwise entitled 
to recover damages from such employer at law or in admiralty on 
account of such injury or death * * *.” 33 U.S.C. 905. See, also, 42 
U.S.C. 1651(c) as to exclusiveness of the liability of an employer or 
contractor under the Defense Base Act. But the concept of exclusive 
liability, or stated obversely, that of exclusive remedy, set forth in 
the Longshoremen’s and the Defense Base Acts is limited to the em- 
ployer or contractor. Moreover, the Longshoremen’s Act recognizes 
the right of an employee to recover damages where a third person 
is liable for the injury or death and “he need not elect whether to 
receive such compensation or to recover damages against such third 
person.” 33 U.S.C. 933. The right to recover damages from the United 
States by a contractor’s employee has been upheld even though the 
Government bears the economic burden of the cost of the compensa- 
tion insurance. Fidelity & Guaranty Co. v. United States, 152 F 2d 46 
(1945). 

The War Hazards Compensation Act was enacted December 2, 
1942, to supplement the Defense Base Act. It provides for the com- 
pensation of several categories of persons employed outside the con- 
tinental United States in the event of injury resulting from a war-risk 
hazards, “whether or not such person then actually was engaged in 
the course of his employment * * *.” 42 U.S.C. 1701(a). It further 
provides that as to such persons “the provisions of the Act entitled 
‘An Act to provide compensation for employees of the United States 
suffering injuries while in the performance of their duties, and for 
other purposes,’ approved September 7, 1916, as amended and as modi- 
fied by this chapter, shall apply with respect thereto in the same 
manner and to the same extent as if the person so employed were a 
civil employee of the United States and were injured while in the 
performance of his duty, and any compensation found to be due shall 
be paid from the compensation fund established pursuant to section 
35 of said Act of September 7, 1916, as amended * * *.” 42 U.S.C. 
1701(a). Clearly persons whose right to compensation stems from 
the War Hazards Compensation Act, since they are to be considered 
for the purposes of that act as civil employees of the United States, 
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would be precluded by the exclusive provision of the Federal Em- 
ployees’ Compensation Act from asserting a damage claim against 
the United States. 5 U.S.C. 8116(c). However, the right to compen- 
sation in the Robertson case did not arise under the War Hazards 
Act but the Defense Base Act. The former act includes Government 
contractor’s employees within the purview of the Defense Base Act 
only if no compensation is payable with respect to the injury or death 
under the latter act. That the Defense Base Act may provide com- 
pensation for an injury resulting from a war-risk hazard was recog- 
nized in a House Report on 8. 2412 which became the War Hazards 
Compensation .\et— 


It will be noticed that the coverage extended by this subsection supplements 
coverage for injury or death arising out of an in the course of a person's em- 
ployment under the Defense Base Act. Injuries or deaths sustained by employees 
or a contractor with the United States at the offshore bases if arising out of and 
in the course of employment are compensable under the provisions of the 
Defense Base Act. This includes injuries or deaths proximately resulting from 
war-risk hazards, This subsection extends similar benefits to such employees 
for such injuries or deaths whe. they are not compensable under such act (i.¢., 
not arising oui of and in the course of employment). In other words, the coverage 
of this subsection dovetails with the coverage of the Defense Base Act and 
24-hour protection is therefore provided for such employees. H. Rept. No. 2581, 
77th Cong., 2d sess, 12. 


By the War [Taz:: ds Compensation Act. the Government undertook 
to assume responsibility for and to self-insure the payment of com- 
pensation for injuries resulting from war-risk hazards to employees 
within the pur\iew of the Defense Base Act as well as those within 
the purview of tiie War Hazards Compensation Act. It did so hecause 
of the difficulty of Government contractors in obtaining such coverage 
for their employees and the problem of determining a fair premium 
rate. See S. Rept. No. 1448, 77th Cong., 2d sess. 5. In cases under the 
Defense Base Act involving an injury or death resulting from a war- 
risk hazard the War Hazards Act provides for the reimbursement 
of an employer or his insurance carrier or compensation fund for the 
benefits paid, exeept where “a premium (which included an addi- 
tional charge or loading for such hazard) was charged.” 42 U.S.C. 
1704. The section further provides that “The Secretary may * * * 
pay such benefits, as they accrue and in lieu of reimbursement, directly 
to any person entitled thereto, and the insolvency of such employer, 
insurance earrier, or compensation fund shall not affect the right of 
the beneficiaries of such benefits to receive the compensation directly 
from the said compensation fund established under section 35 of Act 
of September 7, 1916, as amended * * *.” 

While the ultimate source for the payment of benefits for injury 
or death resulting from a war-risk hazard is the Employees’ Com- 
pensation Fund, established by the Act of September 7, 1916, the 
Federal Employees’ Compensation Act, it does not follow that all pay- 
ments therefroin should be subject to the exclusive remedy restriction 
of the Federal Fimployees’ Compensation Act. The statutory dif- 


y 


LS ORT Fe ENE EPO SIN on 





—— el 


—~_ —- wi 





PRIM ne” bP 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 129 


ference between the Defense Base Act and the War Hazards Com- 
pensation Act as to the legal basis on which persons derived their right 
to compensation cannot be ignored. Only persons whose entitlement 
arises under the War Hazards Compensation Act are for the purposes 
of compensation to be considered as if they were civil employees of the 
United States. On the other hand persons who derive their entitlement 
to benefits under the Defense Base Act remain for the purposes of 
compensation employees of Government contractors. 

The Defense Base Act as supplemented by the War Hazards Com- 
pensation Act may be viewed as a comprehensive system for the pay- 
ment of benefits incident to war-risk injuries or death. But we are 
concerned here with the collateral aspect of third-party liability, 
particularly that of the United States which has been legislatively 
dealt with in the War Hazards Compensation Act by the treatment 
of persons entitled to benefits under that act as civil employees of the 
United States. Cf. Johansen v. United States, 343 U.S. 427 (1952). 
Such legislative consideration tends to inhibit the inference that 
similar treatment was intended for persons who are beneficiaries under 
the Defense Base Act. Moreover, we find nothing of substance in the 
legislative history of the War Hazards Compensation Act giving sup- 
port to such an inference. 

We conclude that the War Hazards Compensation Act does not, 
per se, have the effect of making an award under the Defense Base Act 
for an injury or death resulting from a war-risk hazard an exclusive 
remedy so as to necessarily preclude relief under the Military Claims 
Act. 


[ B-170220 J 


Housing—“Turnkey” Developers—Contracts—Negotiation Pro- 
cedures 


Although the negotiation of turnkey construction contracts for military family 
housing under 10 U.S.C, 2304(a) (10) and paragraph 3—210.2(xiii) of the Armed 
Services Procurement Regulation which authorize negotiation when it is im- 
practicable to obtain competition or impossible to draft specifications was neces- 
sary because the impossibility of drafting adequate specifications is inherent 
in the “turnkey” concept that permits the housing developer to use his own 
architect, future procurements by the same method should, in addition to iden- 
tifying the technical criteria for each turnkey project, indicate the relative 
importance of each evaluation factor, and when using the “best value formula” 
evaluation, the Government should determine that its actual requirements were 
met, and if those requirements become definitized during the course of negotia- 
tions, all offerors in a competitive range must be given an opportunity to submit 
revised proposals. 


To the Secretary of the Army, August 26, 1971: 

We refer to letters, with enclosures, dated August 27 and October 7, 
1970, from the General Counsel, Office of the Chief of Engineers, and 
letters of October 27 and November 18, 1970, from his Deputy General 
Counsel, furnishing our Office reports relative to the protest of Moun- 
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tain States Investment Builders (MSIB), and Lueder Construction 
Co. against the award of a contract to Hunt Building Marts, Inc., 
under request for proposals (RFP) DACA41-70-R-0002 for the de- 
sign and construction of family housing for noncommissioned officers 
at Fort Carson, Colorado. 

From our review of the reeord and for the reasons set forth below, 
we must conclude that the award of a contract to Hunt was improper. 
However, in view of the advice contained in a letter dated November 6, 
1970, from the Omaha District Engimeer (furnished with the Deputy 
General Counsel's letter of November 18) that the estimated minimum 
cost of terminating the contract as of that date would have been 
$466,000, termination of the contract was not then and would not now 
be in the best interests of the United States. 

The subject RFP was issued on February 19, 1970, pursuant to a 
determination and findings dated January 30, 1970, citing the author- 
ity of 10 U.S.C. 2304(a) (10) to negotiate contracts for “property or 
ser\ices for which it is inapractieable to obtain competition,” as imple- 
mented by paragraph 3-210.2(xiii) which authorizes reliance on 10 
U.S.C. 2304(a) (10) “when it is impossible to draft, for a solicitation 
of bids, adequate specifications or any other adequately detailed de- 
scription of the required supplies or services.” Eleven sources sub- 
mitted design and fixed-price proposals by the May 5, 1970, closing 
date. After preliminary evaluation, three proposals were determined 
to be unacceptable and the offerors were so advised by letters dated 
May 21, 1970. Each of the eight remaining offerors was informally 
advised of the design deficiencies in its proposal and each was afforded 
an opportunity to submit its best price. This informal advice was 
confirmed by letters dated May 18, 1970, which stated that responses 
should be received “as soon as possible, but not later than 22 May 


1970." Upon further evaluation, it was determined that only Lueder 


and Hunt were within a competitive range, price and other factors 
considered. By letter dated June 9, 1970, the District Engineer ad- 
vised MSIB that its proposal would not be considered further. Since 
the Office of the Chief of Engineers had informally requested that no 
award he made without its approval, the District Engineer by telegram 
of June 8 advised it that Lueder’s proposal had been determined to be 
the most advantageous, price and other factors considered, and recom- 
mended award to that firm. Ilowever, on June 15, 1970, the Director of 
Military Construction determined that the contract should be awarded 
to Hunt. Subsequently, on June 26, 1970, the contract was awarded to 
Ilunt at a price of $3,039,034. 

By telegram of July 2, 1970, MSIB filed a protest with our Office 
and on August 24, 1970, we received Lueder’s protest. Also, the Gen- 
eral Counsel’s letter of October 7, 1976, forwarded for our considera- 
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tion a third protest filed with the District Engineer on August 3, 1970, 
by G. A, Goodwin Building Contractor, Inc., which generally ques- 
tions the decision to award to Hunt. 

In its submissions of July 10, September 17, November 3 and Decem- 
ber 24, 1970, Rain, Harrell, Emery, Young & Doke, counsel for MSIB, 
questioned the legality of the award. Since the Corps of Engineers, 
in support of its position, has placed substantial reliance on a memo- 
randum dated February 24, 1970, from the Deputy Assistant Secretary 
of Defense (Installations and Housing), entitled “One-Step Turnkey 
Procedures for Military Family Housing Projects,” our discussion 
will include a consideration of the adequacy of the guidance provided 
by that memorandum. 

First, it is urged that the procurement should have been formally 
advertised or, at a minimum, that two-step formal advertising pro- 
cedures should have been used (see Armed Services Procurement 
Regulation (ASPR) 2-501). Section 2304(a) of Title 10 of the United 
States Code expresses a preference for formal advertising and con- 
struction contracts are, with rare exception, let by formal advertising. 
In this connection, 10 U.S.C. 2304(c) (1) (A) permits the negotiation 
of construction contracts where, inter alia, 10 U.S.C. 2304(a) (10) is 
relied on as the negotiation authority. We do note that reliance on 
ASPR 3-210.2(xiii) in support of the use of exception (10) is subject 
to question. The impossibility of drafting adequate specifications here 
is self-imposed—a limitation which we have generally considered to 
be unacceptable in view of the preference for formal advertising. The 
impossibility derives from and is inherent in the “turnkey” concept. 

Briefly stated, under the “turnkey” method, a developer builds in 
accordance with plans and specifications prepared by his own archi- 
tect and to a standard of good design, quality and workmanship. 
Necessarily, the guidance in the solicitation is limited to an indication 
of the features required, such as style of house, number of bedrooms 
and baths, etc., and an indication of where the housing is to be located 
on the site—essentially, performance specifications. This method of 
procurement has, as is pointed out in the General Counsel’s letter of 
August 27, 1970, been recognized and encouraged by the Congress. 
See, for example, section 510 of the Military Construction Authoriza- 
tion Act of 1970, Public Law 91-142, December 5, 1969, which relaxes 
the maximum net floor area limitations on military housing imposed 
by 10 U.S.C. 7574 by providing in a new subparagraph (f) of sec- 
tion 7574 that the maximum limitations “may be increased up to 15 per 
centum if the Secretary of Defense, or his designee, determines that 
such increase is in the best interest of the Government to permit award 
of a turnkey construction contract for family housing to the contractor 
offering the most satisfactory proposal.” See, also, Senate Committee 
on Armed Services Report on the Military Construction Authorization 
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Act of 1970, S. Rept. No. 91-527, 91st Cong., 1st sess. (1969), pages 
4-44; House Committee on Armed Services Report on the Military 
Construction Authorization Act of 1970, H.R. Rept. No. 91-386, 91st 


Cong., Ist sess. (1969), pages 88-39. Under the circumstances, we will 
not object to the negotiation of turnkey construction contracts for 
military housing. 


Next, it is contended that the evaluation criteria were inadequately 


stated. In this connection appendix “C” of the solicitation, entitled 
“Evaluation of Proposals,” provided that: 


1. Bach proposal will be reviewed and evaluated to indicate how well the pro- 
posal meets the needs of the Government for the indicated price. The proposal 
selected will be one offering the most house for the money. 

2. Evaluation will be based on recognized basic practices in the homebuilding 
industry for the particular items being evaluated. The evaluation of each particu- 
lar item will include consideration of attractiveness of structures and com- 
patability to its total environment of materials, structural mass, tradition for 
design, and community environment. Evaluation will be made on the following 
general factors: 

a. Site Design: Conformance to principles outlined in FHA MPS 300, fune- 
tional layout including density, privacy, storage, trash pickup, circulation, re 
lationship to open space, arrangement of open space, landscaping, recreation, etc. 

b. Site Engineering: Grading, surface drainage, roads, parking, sidewalks, 
types of plants for landscaping, type of screening, type and durability of mate- 
rials for construction, ete. 

c, Dwelling Unit Design: (Type single/duplex/townhouse) Sense of identity 
(variance between units), functional layout, interior and exterior aesthetics, 
Visual privacy, noise privacy, interior and exterior storage, environmental com- 
patibility with site, ete. 

d. Dwelling Unit Engineering and Specifications: Design of foundation, walls, 
floors, roof, windows, doors, kitchen cabinets, bathroom, electrical, heating, 
plumbing, party walls, finishes, type and durability of materials for construction, 
ete. 

e. Total price for the project. 


The foregoing criteria were specified in accordance with the De- 
partment of Defense (DOD) guidance which indicates the maximum 
weight that can be assigned to each factor (adopted by the Corps of 
Engineers in the instant case) as follows: 


1. The following technical evaluation criteria is applicable to each turnkey 
project. The total maximum possible weights assigned to the four major evalua- 
tion areas shall be assigned for each project. These weights shall not be dis- 
closed to proposers in the RFP. 





I. Site Design 20% 
II. Site Engineering 10% 
III. Dwelling Unit Design 40% 
IV. Dwelling Unit Engineering & Specifications 30% 
Technical Evaluation Total 100% 

V. Cost (Separate consideration) 
+ + + + « + * 


4. Cost—Technical evaluation teams shall not consider cost. Cost will be 
evaluated after initial technical evaluations have been completed. Ranking of 
proposals will be based on quality/cost ratio that reflects the results of the 
technical evaluation and cost. This ratio is the resultant of dividing the 
proposer’s cost by the total technical evaluation points received by the pro- 
. we S amon =$/Point). This relationship should be established 
prior to entering into negotiations. Recognizing that negotiations will in most 
instances result in a change in proposer’s technical evaluation score and his bid 
price, it is essential that initial rankings be adjusted by recomputing the ratios 


poser (i.e, 
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prior to establishing a final ranking of proposals. This final ranking should be 
considered only as a statistical indicator. Sound judgment must be applied to 
insure that cost and ail other factors are properly considered in making an award 
in the Government’s best interests. It is essential that this decision be properly 


documented. 

The further breakdown in the solicitation of each of the four tech- 
nical evaluation categories into subcategories relating to specific proj- 
ect requirements was also in accordance with the DOD guidance. 


Conceding that the solicitation adequately identified the evaluation 
criteria, it is nevertheless obvious that no indication is given in the 


RFP as to the relative importance of each factor. We have, as you 
know, repeatedly stressed the need for such identification. E.g., 49 


Comp. Gen. 229 (1969) ; 47 id, 252 (1967) ; of. 50 ad. 59 (1970), More- 


over, we believe that in this context it is particularly critical that 
offerors be apprised of the evaluation formula. 
Counsel for MSIB next questions in its letter of September 17, 1970, 


the propriety of selecting the proposal which offers “the most house 
for the money,” as provided for by paragraph 1 of appendix “C,” as 


follows: 


(b) We further urge that the ‘‘best value formula” of dividing the price by the 
number of total evaluation points is inherently improper and results, by defini- 
tion, in spending all available funds. When the denominator in a formula is a 


variable depending on judgment and what the government representatives desire, 
this virtually assures that the quotient (i.e, best value) selected will be the 


amount nearest the maximum available funds. For example, the “One-Step Turn- 
key Procedures for Military Housing Projects” (paragraph 1la(1)) permits of- 
ferors to propose designs exceeding the maximum net floor areas. We submit that 
such a formula is tantamount to saying to offerors: ‘We have X dollars to spend; 
what will you give us for it?’ We further submit this result is demonstrated by 
this procurement. The Contracting Officer recommended award to Lueder Con- 
struction Co. (second in price), but the OCE directed award to Hunt Building 
Marts, Inc. (Seventh in price) for an amount ($3,039,034) only a few thousand 
dollars less than the cost limitation ($3,067,500). 


Admittedly, the method of evaluation utilized here permits the Gov- 
ernment to select the house representing the best value; however, 
counsel’s presentation assumes that the Government’s evaluators will 
not independently and objectively judge the relative merits of each 
proposal against the evaluation criteria established. In our view, the 
problem arises not from possible bias on the part of the evaluators, 
but rather from the permissible, and, indeed, solicited, variations in 
the design approaches that may be submitted in satisfaction of the 
Government’s stated requirements. Even in this context, however, we 
agree generally that the evaluators must consider whether each indi- 
vidual proposal satisfies the Government’s actual requirements. 

Further, it must be recognized that the Government’s requirements 
may become further definitized during the course of negotiations. 
When this occurs, we believe that all offerors within a competitive 
range must be accorded an equitable opportunity to submit revised 
proposals in response thereto. The thrust of counsel for MSIB’s objec- 
tions to the conduct of this procurement appears to fall in this area. In 


this connection, it is urged that award was made to Hunt Building 
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Marts, Inc., on the basis of “added features” such as carports, covered 
patios, additional showers, recreation areas and asphalt parking, 
which were not identified in the solicitation as evaluation factors. 

We do not believe it necessary to probe each of these “additional 
features.” It is sufficient to note, first, that the record supports coun- 
sel’s position that the absence of added features from the MSIB and 
Lueder proposals made a significant difference in evaluation. Second, 
the role of these features in the evaluation of proposals was not always 
indicated with clarity. For example, with respect to carports, para- 
graph 3a of appendix “B,” Statement of Work, provided that: 
“Garages and/or carports may be provided.” As the contracting of- 
ficer concedes in his report of September 18, 1970, the offer of a garage 
or carport is not mandatory. While the language may be read to indi- 
cate that the offer of either feature would be considered in evaluation, 
thi~ was not made clear to proposers. In any event, and most signifi- 
cantly, there is no demonstration that the absence of the added features 
from either the MSIB or Lueder proposal was not easily correctable 
by negotiations. In light of the foregoing, the elimination of MSIB 
from further consideration was not in consonance with the competitive 
negotiation requirements of 10 U.S.C. 2304(g). This is particularly 
true in the case of Lueder since its proposal was initially determined 
to be the most advantageous, design and price aspects considered, by 
the evaluation team after application of the questioned evaluation cri- 
teria. In this connection, action leading to the reversal of the evalua- 
tion was initiated by the Commanding General, Fort Carson, who re- 
queste | that the Director of Military Construction, the final approval 
authority in this case, review the decision. The Director reevaluated 
the Hunt and Lueder proposals and directed award to Hunt. As stated 
by the contracting officer in a memorandum for the file dated June 24, 
1970, the Director “gave more weight to the additional design features 
offered by Hunt than was given by the Technical Evaluation Team, 
thereby resulting in reversal of relative standings.” Moreover, in a 
memorandum for the record dated June 18, 1970, the Chief, Military 
Branch, Engineering Division, Kansas City District Office, indicates 
that the technical evaluation team might have reached the same con- 
clusion as the Director if it had known that the Commanding General, 
Fort Carson, intended the housing to be used by “Senior Grade NCO 
personnel with fewer children, in lieu of Lower Grade personnel.” 

While we do not question the right of the Director of Military Con- 
struction to exercise his review authority, offerors are, in our view, en- 
titled to notice of the revised weight of the factors relied on by the 
Director and to an opportunity to submit proposal revisions respect- 
ing these factors for further negotiation purposes. 

We believe that appropriate corrective action is essential to the fu- 
ture procurement of military housing on a turnkey basis, 





se i i 


cs ct 





ss se tet 


ete os 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 135 
[ B-173347 J 


States—Federal Payments In Lieu Of Taxes—Governmental Func- 
tions—Specific Authorization Requirement 


The costs of performing the governmental functions of installing a traffic light 
over a public highway or paving a public dirt road in the vicinity of Veterans 
Administration (VA) hospitals may not be shared by VA, since such governmen- 
tal functions are generally financed from revenues raised by State and local 
taxation and Federal contributions in lieu of State and local taxes are not per- 
mitted in the absence of a specific statutory provision, and the broad authority in 
88 U.S.C. 5001 et seg. to operate hospitals does not contain the necessary specific 
authorization for VA to participate in the proposed governmental functions. 
Moreover, the principle of payments measured by the quantum of services ren- 
dered is only applicable to direct utility type services, such as sewer, water, 
trash, etc., that are furnished to the Government. 


To the Administrator, Veterans Administration, August 26, 1971: 


Your letter of June 16, 1971, requests our decision as to whether the 
Veterans Administration (VA) may participate in the costs of the in- 
stallation of a traffic light over a public highway at the entrance to the 
Veterans Administration Hospital in Iowa City, Iowa, and of the 
paving of a dirt road bordering the VA Hospital reservation in 
Fayetteville, North Carolina. 

In regard to the traffic light, you state that hospital officials have 
tried unsuccessfully for approximately 4 years to have the State or 
the city install a signal on U.S. Highway No. 6 at the entrance to 
the hospital and that because of the safety hazard at the entrance, 
where numerous accidents have recently occurred, there would ap- 
pear to be a strong need for the traffic control device. You state that 
the State government cannot participate in the cost of the traffic sig- 
nal since the VA entrance road is not a public street and that the city 
does not feel it should have to bear the full cost of the installation of 
the signal since the highway is a State road. 

We previously considered the question of Federal payment of costs 
for traffic lights on State or local highways in our decision to the Sec- 
retary of the Army in 36 Comp. Gen. 286 (1956). We stated therein 
that the control of traffic, like police and fire protection, is a govern- 
mental function. Generally, governmental functions are financed from 
revenues raised by State and local taxation and it is well settled that 
Federal contributions in lieu of State or local taxes are not authorized 
in the absence of specific legislative authorization. Therefore, in the 
absence of authorizing legislation, we concluded that the Department 
of the Army would not be authorized to pay for the procurement and 
installation of a traffic control device over a highway not under the 
legislative control of the United States at its intersection with a road 
on Federal property and under Federal jurisdiction. 

In the instant situation, there is for consideration the provisions of 
38 U.S.C. 5001 e¢ seg., which grant to the Administrator of Veterans 
Affairs the authority to acquire and operate VA hospitals, domicili- 
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aries and out-patient dispensary facilities. Section 5001(f) thereof 
provides, in pertinent part, that hospitals, domiciliaries and out- 
patient dispensary facilities include: 

* * * necessary buildings and auxiliary structures, mechanical equipment, 
approach work, roads, and trackage facilities leading thereto, sidewalks abutting 
hospital reservations, vehicles, livestock, furniture, equipment, accessories, ac- 
commodations for officers, nurses, and attending personnel, and proper and suit- 
able recreationa! facilities. [Italic supplied.] 

We feel that the provisions of this subsection, and in particular the 
italicized phrases, express the intent of Congress that the Admin- 
istrator of Veterans Affairs be given broad authority in the operation 
of VA hospitals, such authority extending, to a limited extent, to 
work on non-Federal property surrounding the hospital reservation. 
Thus, in 1 Comp. Gen. 468 (1922) we held that the act of March 4, 
1921, 41 Stat. 1364, the predecessor to the current statute, authorizing 
the Secretary of the Treasury to provide additional hospital facilities, 
including approach work, roads and trackage facilities leading thereto, 
for persons who served in World War I, authorized the opening or 
acquisition of a right of way to the hospital over private land. On 
the other hand, we held in 2 Comp. Gen. 308 (1922) that that act did 
not authorize the Federal Government to repair and maintain a public 
road, the repair and maintenance of which is a public matter to be 
cared for by State or local authorities and paid for from State or local 
funds. Since, with the exception of the phrase “sidewalks abutting 
hospital reservations,” the authority presently contained in 38 U.S.C. 
5001(f) is substantially the same as that contained in the act of 
March 4, 1921, 41 Stat. 1364, we are similarly of the opinion that the 
applicable provisions of 38 U.S.C. 5001(f) do not authorize the Vet- 
erans Administration to pay for the cost of a traffic signal'on a public 
road. Cf. 3 Comp. Gen. 416 (1924). Moreover, we know of no other 
legislative authority under which the VA may pay for a traffic signal. 
As indicated above, VA participation in the cost of the procurement 
and installation of the signal would, in effect, be a payment in lieu 
of taxes not provided for by Congress and hence, would not be 
permissible. 

Similarly, the paving of a State or local dirt road (public road) 
is a governmental function generally paid for out of revenues raised 
by taxation. Therefore, payment by VA for the paving of a public 
road adjoining the Fayetteville hospital reservation would, in effect, 
be a payment in lieu of taxes which, absent specific statutory authority, 
is not permissible. See for example, 3 Comp. Gen. 416; 27 Comp. Gen. 
20 (1947); and 36 Comp. Gen. 286. 

You refer in your letter to 49 Comp. Gen. 72 (1969) in which we 
held that certain charges, based on the quantum of services furnished 
the Government, imposed by a State or political subdivision for serv- 
ices rendered are not taxes and could be paid, if reasonable. In this 
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regard, the furnishing by a State or local government of a quantum 
of direct utility type services, such as sewer, water, trash, etc., to the 
Federal Government, for which payment may be authorized, is to be 
distinguished from the performance by a State or local government 
of governmental functions, such as police and fire protection, regula- 
tion of traffic and road construction and maintenance, generally sup- 
ported by taxes, for which payment by a Federal agency, absent 
statutory authority, is not permissible. Since both the installation of a 
traffic control device and the paving of a road are not utility type 
governmental functions, our decisions concerning the principle of 
payments measured by the guantwm of services rendered would not be 
applicable. See generally our decision of November 9, 1970, 50 Comp. 
Gen. 343, and 36 Comp. Gen. 286, 287 (1956). 

Accordingly, the Veterans Administration may not participate in 
the costs of the procurement and installation of the above referred 
to traffic control signal in Iowa City, Iowa, or in the paving of the 
road in question in Fayetteville, North Carolina. 


[ B-173293 J 


Pay—Retired—Advancement on the Retired List—Reduction in 
Pay Effect 


The retired pay of enlisted members of the uniformed services who serve on 
active duty after retirement under 10 U.S.C. 3914, which brings their retired 
pay recomputation within the purview of 10 U.S.C. 1402(a), and who then are 
advanced on the retired list pursuant to 10 U.S.C. 3964, is not required to be 
recomputed under 10 U.S.C. 3992 if a reduction of retired pay would result, 
unless the member consents to the advancement. Therefore, since a sergeant first- 
class E-7 who is advanced on the retired list to the grade of warrant officer 
WO-1 would benefit by having his retired pay recomputed under section 1402(a) 
and not section 3992, his advancement may be rescinded on the basis the ad- 
vancement was contrary to his wishes. However, where it would be to the 
advantage of a member, also re-retired as a sergeant first-class E-7, but ad- 
vanced to the grade of major, to accept the advancement, the recomputation of 
his retired pay should be in accordance with section 3992. 


To the Secretary of the Army, August 31, 1971: 

Further reference is made to the letter dated June 10, 1971, from 
the Acting Assistant Secretary of the Army (FM), requesting our 
decision on two questions pertaining to the recomputation of retired 
pay under the provisions of 10 U.S.C. 1402 and 3992 in the cases of 
Frank M. Cheves, 456-03-4313, and Elmer B. Cooper, 305-16-2871, 
retired members of the United States Army. The request has been 
assigned submission number SS—A-1119 by the Department of De- 
fense Military Pay and Allowance Committee. 

It is stated that Mr. Cheves was retired effective March 1, 1960, 
under 10 U.S.C. 3914, as a master sergeant E-7 with 20 years, 0 
months, and 29 days service. He was recalled to active duty June 1, 
1967, and released May 31, 1970, as a sergeant first class E-7. The 
additional active duty increased his total active service to 23 years, 
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0 months, and 29 days. Special orders dated December 8, 1970, an- 
nounced his advancement on the retired list to the grade of major 
retroactively from February 2, 1970, pursuant to 10 U.S.C. 3964. 

It is stated that Mr. Cooper was retired effective December 1, 1959, 
also under 10 U.S.C. 3914, as a sergeant first class E-7 with 20 years, 
1 month and 3 days service. He was recalled to active duty May 23, 
1966, and released April 22, 1970, as a sergeant first class E-7. The 
additional active duty increased his total active service to 24 years, 
0 months, and 3 days. Special orders dated October 26, 1970, an- 
nounced his advancement on the retired list to the grade of warrant 
officer WO-1 retroactively from September 28, 1969, pursuant to 10 
U.S.C. 3964. 

It is stated that, if Mr. Cheves’ retired pay is computed at the rates 
replaced by those in effect upon his release from active duty under 
the provisions of 10 U.S.C. 1402(a), his retired pay could not be based 
on the pay of a major since he was retired as an enlisted man. With 
this we agree. It is further stated that his retired pay would be greater 
under the provisions of 10 U.S.C. 3992 based on the basic pay of a 
major at the rates applicable at the time of his retirement plus in- 
creases resulting from subsequent legislation. 

Conversely, Mr. Cooper’s greater entitlement would occur if his re- 
tired pay is based on the pay of a sergeant first class E~7 under the 
basic pay rates replaced by those in effect upon his release from active 
duty pursuant to 10 U.S.C. 1402(a), rather than as a warrant officer 
WO-1 under the provisions of 10 U.S.C. 3992. 

In order that the statutes may be applied correctly and beneficially 
to each member, the Acting Assistant Secretary presented the follow- 
ing questions: 

a. If recomputation under 10 United States Code 1402(a) is not required 
where a reduction in pay occurs, is Major Cheves entitled under 10 United 
States Code 3992 upon re-instatement of retired pay, to active service creditable 
at ime of retirement; at time of advancement; or at time of release from active 
a If recomputation under 10 United States Code 1402(a) upon release from 
active duty is required, notwithstanding that such recomputation is more ad- 
vantageous to Sergeant Cooper, may both members retain the titles of the higher 
grades to which advanced while receiving pay based on their enlisted grades? 

Section 1402(a) of Title 10, U.S. Code, provides in pertinent part 
that “A member of an armed force who has become entitled to retired 
or retainer pay, and who thereafter serves on active duty (other than 
for training), is entitled to recompute his retired or retainer pay upon 
his release from that duty,” by multiplying the “Monthly basic pay 
of the grade in which he would be eligible to retire if he were retiring 
upon that release from active duty,” by 214 percent of the sum of the 
years of service that may be credited to him in computing retired or 
retainer pay plus his years of active service after becoming entitled 
to retired or retainer pay. The amount thus computed may not exceed 
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75 percent of the pay upon which the computation is based. The pro- 
visions of footnote 1 to section 1402(a) applicable in this case provide 
that the pay rates used in the computation shall be those rates re- 
placed by those in effect upon that release from active duty. 

If Mr. Cheves’ and Mr. Cooper’s retired pay is recomputed under 
this section, it must be recomputed on the pay rates of the grade of 
sergeant first class E-7 (the grade which they held on that release 
from active duty and, therefore, the grade in which they would be 
eligible to retire if they were retiring upon that release from active 
duty ; see 10 U.S.C. 3961) with credit for the additional active service 
performed after their initial retirement. 

It is reported that Mr. Cheves’ and Mr. Cooper’s retired pay so 
recomputed (under 10 U.S.C. 1402(a)) would be $346.54 per month 
and $381.86 per month, respectively. 

Section 3992 of Title 10, U.S. Code, provides in pertinent part that 
“A member of the Army who is advanced on the retired list under 
section 3964 of this title is entitled to recompute his retired pay” by 
taking the monthly basic pay, at the rate applicable on the date of 
retirement, and multiplying it by 244 percent of the years of service 
credited to him under 10 U.S.C. 3925 not to exceed 75 percent of the 
pay upon which the computation is based. 

Section 3964 of Title 10, U.S. Code, provides: 

Each warrant officer of the Army, and each enlisted member of the Regular 
Army, who is retired before or after this title is enacted is entitled, when his 
active service plus his service on the retired list totals 30 years, to be advanced 


on the retired list to the highest temporary grade in which he served on active 
duty satisfactorily, as determined by the Secretary of the Army. 


Section 3925 of Title 10, U.S. Code, provides in pertinent part: 


(a) For the purpose of determining whether a regular enlisted member of 
the Army may be retired under section 3914 or 3917 of this title, and of com- 
puting his retired pay under section 3991 of this title, his years of service are 
computed by adding all active service in the armed forces and service computed 
under section 3683 of this title. [Italic supplied.] 

If Mr. Cheves’ and Mr. Cooper’s retired pay is for recomputation 
under section 3992 on the basis of their advancement on the retired 
list pursuant to section 3964, it must be recomputed on the pay rates 
of a major and a warrant officer WO-1 respectively (the grades to 
which advanced) at the rates in effect on the date of retirement 
(March 1, 1960, and December 1, 1959, respectively), as increased by 
subsequent legislation. Pursuant to section 3925, credit must be given 
for “all active service in the armed forces” performed up to the time 
of recomputation, which would be the date of their release from active 
duty, thus including the active duty they performed after initial 
retirement. 

It is reported that Mr. Cheves’ and Mr. Cooper’s retired pay re- 
computed on this basis would be $468.56 per month and $302.67 per 
month respectively. 
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In 33 Comp. Gen. 17 (1958), cited in the Acting Assistant Secre- 
tary’s letter, it was stated that section 516 of the Career Compensation 
Act of 1949, 63 Stat. 832, from which 10 U.S.C. 1402(a) was derived, 
was for application only in those cases in which it would result in an 
increase in retired pay. See also 31 Comp. Gen. 547, 551 (1952). 

In 44 Comp. Gen. 510 (1965), it was held that 10 U.S.C. 3964 does 
not impose an absolute requirement that a retired member be advanced 
on the retired list but merely provides that the member “is entitled” 
to be advanced under the circumstances there prescribed but, once 
advanced, his retired pay rights are for determination under the sec- 
tion governing such advancement, in this case section 3992. The view 
was also expressed in that case that in the comparatively few instances 
where advancement under section 3964 would result in a reduction 
in retired pay, the member involved should be consulted before being 
so advanced. 

It should also be noted that section 3965 makes provisions for re- 
tired warrant, officers or enlisted members of the Regular Army ad- 
vanced to a higher commissioned grade pursuant to section 3964, to 
be restored to their former warrant-officer or enlisted grade under 
specified conditions. This section does not apply to Mr. Cooper, since 
he was advanced to the grade of warrant officer and not to a “higher 
commissioned grade” (see 10 U.S.C. 101(14), (15) and (16), and 
44 Comp. Gen. 510), and apparently its application would be of no 
benefit. to Mr. Cheves. 

In line with the decisions and statutory provisions cited above, if 
Mr. Cooper were advanced on the retired list solely on the basis of 
an administrative determination without regard to his wishes and he 
should now state that such advancement was contrary to his wishes, 
we see no reason why such advancement could not be rescinded. If 
the advancement were rescinded, Mr. Cooper’s retired pay could then 
be recomputed on the pay rates of a sergeant first class E-7 under the 
provisions of section 1402(a). We are aware of no provision of law 
which would authorize Mr. Cooper to be advanced to the grade of 
warrant officer WO-1 under section 3964 and compute his pay as a 
sergeant first class E-7 under section 1402(a). 

It appears that it would be to Mr. Cheves’ advantage to accept the 
advancement to the grade of major and recompute his retired pay 
under section 3992. As indicated above, Mr. Cheves’ retired pay need 
not be recomputed under the provisions of section 1402(a), since such 
would not be to his benefit. If Mr. Cheves’ retired pay is recomputed 
under section 3992 as a member advanced to the grade of major under 
section 3964, such recomputation must be made in accordance with 
the provisions of section 3992. 

The questions contained in the Acting Assistant Secretary’s letter 
are answered accordingly. 
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Contracts—Specifications—Conformability of Equipment, Ete., 
Offered—Part Numbers 


Where an invitation provides for the acceptance of bids on ball bearings that are 
identified by different part numbers than those cited in the solicitation if such 
parts are prequalified, although an inquiry by the contracting officer to the manu- 
facturer of the part offered by the low bidder would have disclosed it met the 
requirements of the controlled drawing contained in the procurement package, 
since the procuring agency’s representative at the manufacturing plant reported 
that the information and data available did not support acceptance of the part 
offered by the low bidder, the contracting officer acted reasonably in rejecting 
the low bid. However, in future procurements, whenever the part number of- 
fered by a qualified vendor differs from the specification requirements, advice 
as to its acceptability should be obtained from the prime contractor. 


To Kaler, Worsley, Daniel & Hollman, September 3, 1971: 


We refer to your letters of January 22, 1971, and March 17, 1971, 
relating to your protest against award of a contract to SKF Industries 
after rejection of the low bid of your client, Marlin-Rockwell Com- 
pany, a Division of TRW, Inc. (MRC/TRW), under invitation for 
bids No. DAAJ01-71-B-0082 (P1J) issued by the U.S. Army Avia- 
tion Systems Command, St. Louis, Missouri. 

The invitation called for bids for 1,876 stacked ball bearings, FSN 
3110-847-2722, Bell Helicopter Company P/N 204-040-346-3, or quali- 
fied vendor’s part numbers in accordance with USAAVSCOM Pro- 
curement Package Number 204-040-346 with Revision B dated June 3, 
1968. The invitation and the referenced procurement package both 
listed the approved sources and vendors as SKF Industries for P/N 
458804 and MRC/TRW for P/N 1PR-MRC-7216D-SP-T Matched 
DB 1/2 PR-MRC-7216D-SP. 

The invitation set forth on page 13 the following provisions: 


C. 32 SUPPLIES ELIGIBLE FOR CONTRACT-AWARD CONSIDERATION 


1. This solicitation is not on an “or equal’ basis, i.e., not for a brand name “or 
equal” supplies. However, prospective contractors may submit Bids on supplies 
bearing different part numbers from those cited in the solicitation provided that 
in order for such Bids to be responsive, all of the following prerequisites must be 
met: 

a. That on or before the time of Bid Opening the offered supplies have been 
successfully tested with a detailed test report prepared thereon. 

b, That on or before the time of Bid Opening the supplies and their testing 
and approval thereof have been accepted by the prime manufacturer as accept- 
able supplies and are fully interchangeable with the part number cited in the solici- 
tation and suitable for the intended applicable use. 

ec. Evidence of such prequalification and acceptance is furnished by the pros- 
pective contractor as a part of his Bid. It should be noted that approval of this 
item by the prime manufacturer is a lengthy and time consuming process. 

2. The delivery schedule in this solicitation is critical and the Government 
does not have adequate specification and testing data or facilities to evaluate 
por. a “or equal” items. The supplies eligible for contract award consideration 
must be: 

a. The specific part number (or their superseding part numbers) cited in the 
solicitation. 





142 DECISIONS OF THE COMPTROLLER GENERAL [51 


b. Those supplies bearing different part numbers which comply with the prod- 
uct prequalification provisions set forth in Paragraph 1 of this clause. 

38. Superseding part numbers not cited in the invitation offered by vendors of 
the prime contractor must also be qualified in accordance with paragraph 1 above, 
and evidence of prequalification, and acceptance must be furnished with ven- 
dor’s bid. 

On page 16 of the invitation immediately below the space provided 

for listing the manufacturer and part number bid upon is the follow- 
ing provision: 
(Bidder certifies that vendor part number or prime part number offered is 
qualified in accordance with the controlled drawing contained in USAAVSCOM 
Procurement Package Number 204-040-346. See Section C, paragraph 32, sub- 
paragraph 3.) 

SKF Industries bid on its P/N 458804 as listed in the invitation 
at a unit price of $80 and a total amount of $150,080. MRC/TRW 
inserted its P/N 7216-D-5-T & 7216-D-5-S in the space provided in 
the bid form with a unit price of $77.22 and a total amount of 
$144,864.72. 

MRC/TRW also placed a notation near the procurement package 
number that it was “quoting to Revision F.” There is no Revision F 
in the procurement package, however, Revision B which is referenced 
in the invitation, contains Revision F, dated October 11, 1967, of Bell 
Helicopter drawing No. 204-040-346, originally dated June 22, 1959. 
The latest revision of the drawing, Revision F, lists the approved part 
number which was used in the invitation but does not list the part 
number bid upon by MRC/TRW. 

After bid opening, the contracting officer noted that the part num- 
ber offered by MRC/TRW was not the one listed in the invitation 
and he requested comments from the procuring agency’s representa- 
tive at Bell concerning the acceptability of the part number offered. 
The representative responded that “Information/Data does not sup- 
port the Marlin-Rockwell Number (7216—-D-5-T & 7216-D-5-S) as 
acceptable to the item of supply, Bell P/N 204—040-346-3.” The con- 
tracting officer then rejected the bid of MRC/TRW because it did 
not conform to the essential requirements of the invitation, and made 
award to SKF Industries as the lowest responsive, responsible bidder. 

Your letters to our Office in support of the protest filed by MRC/ 
TRW explain the discrepancy between the part number called for in 
the invitation and the part number offered by MRC/TRW in its bid 
by stating that the part number used in the Bell drawing and the in- 
vitation was a preproduction number and the part number bid upon 
is a production number for the bearing in question and has been used 
by MRC/TRW since 1960. You submitted documentation of MRC/ 
TRW’s efforts from 1960 to 1963 to get Bell to change the drawing 
to list its qualified part by the production number instead of the pre- 
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production number. Such efforts were apparently discontinued after 
October 16, 1963, when your client received information from a Bell 
Transmission Group Engineer through the Benson Engineering Com- 
pany, its representative in Dallas, to the effect that Bell would not 
make a special revision of its drawing for such a minor change be- 
cause of the costs involved, but would incorporate all such minor 
changes when a major change of the drawing was required. 

The drawing itself shows that subsequent to such advice, Revision 
D was made on January 16, 1965, Revision E on March 2, 1966, and 
Revision F on November 11, 1967, without any change in the approved 
part number for MRC/TRW, which continued to be listed as the 
number you have identified as the preproduction number. The record 
is silent as to the reason for Bell’s failure to make the requested change 
of part numbers when these subsequent revisions of the drawing were 
made. 

You submitted a list of 14 purchase orders from Bell Helicopter 
for the bearing sets in question under the current MRC/TRW pro- 
duction numbers and a list of three Government contracts under 
which you furnished bearing sets under the production numbers. In 
support of the latter assertion, you attached a copy of RFP DAAJ01- 
69-R-0052 (1L), issued on August 30, 1968, by the U.S. Army Avia- 
tion Materiel Command, which called for proposals on 403 bearing 
sets and listed the approved part number for MRC/TRW as the 
original part number shown in Procurement Package Number 204- 
040-346, Revision B, dated June 3, 1968. 

You contend that the invitation in the instant procurement permits 
use of superseding part numbers not cited in the invitation, and 
that the certification printed below the space provided for insertion 
of the part numbers bid upon is all the evidence needed to support 
a finding that the parts listed by superseding part numbers have been 
prequalified and accepted by the prime manufacturer. The certifica- 
tion, however, is that the “part number offered is qualified in accord- 
ance with the controlled drawing contained in USAAVSCOM 
Procurement Package Number 204-040-346.” Since the part number 
offered by MRC/TRW is not the one listed in the procurement package, 
we think it is obvious that such certification does not apply, and that 
we must look further for the bid requirement in the case of a super- 
seding part number. The certification specifically refers to section C, 
paragraph 32, subparagraph 3, which sets forth the bid requirements 
if a superseding part number is offered and provides that superseding 
part numbers “must a/so be qualified” and that “evidence of prequali- 
fication, and acceptance must be furnished with vendor’s bid.” No such 
evidence was submitted with the bid of MRC/TRW to show that its 
superseding part number was “also” qualified. [Italic supplied. ] 
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Although you state that the only evidence of qualification and ac- 
ceptance by Bell that MRC/TRW could provide was its own certi- 
fication, since Bell’s approval was manifested only by production 


orders to MRC/TRW, you submitted a copy of current production 


order from Bell to our Office in support of your position. It is our 
view that such copy, together with an appropriate explanation, if it 
had been submitted with the bid, may have satisfied the bid require- 
ment and been adequate to show acceptability of the superseding part 


number. Your argument, that unless the certifications as to superseding 


part numbers are acceptable as evidence the invitation is defective, is 
not persuasive in the circumstances. 

The copy of the Army Aviation Materiel Command solicitation of 
August 30, 1968, which you submitted as evidence that MRC/TRW 
had supplied bearings to other Government agencies under its current 
production number, does not establish that fact since it is not a copy 
of the contract which resulted from the solicitation. While it does 
establish that the solicitation used the same procurement package as 
the present solicitation and listed the same preproduction number for 
the bearing in question, it appears that it was a matter peculiarly 
within the knowledge of MRC/TRW that various Government agen- 
cies were basing their solicitations on information supplied by Bell 
which did not set forth MRC/TRW’s current production number for 
the bearing. Good judgment, in these circumstances and even in the 
absence of the bid requirements discussed above, would seem to dictate 
that MRC/TRW should have advised the procuring agency that the 
bearing offered was the same as that called for, and that it was 
acceptable to Bell in lieu of its P/N 204-040-346-003. 

In view of the foregoing, it would appear that the situation in 
which MRC/TRW found itself as a result of its bid, and which led 
to rejection of its bid as nonresponsive, was a situation of its own 
making and was not a result of any improper action on the part of 
the Army Aviation Systems Command. Thus, the procuring agency 
acted on the latest drawing available from Bell both in drafting the 
invitation and in evaluating the bids, while the bid of MRC/TRW did 
not respond to the invitation by offering the qualified part number 
listed therein, but instead offered another part number without any 
information that could be verified as to its acceptability to Bell. 
Clearly the bid did not conform to the bid requirements and could be 
construed as responsive only if it was proper to seek information from 
sources other than the bid. 

You assert that the procuring agency had an obligation to seek 
further information from MRC/TRW before rejection of its bid, and 
you cite as authority our decision at 41 Comp. Gen. 620 (1962). We 
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find no analogy between that case and the present one. In the 1962 


case, the bid was responsive on its face and some confusion arose when 
the contracting officer made calculations on projection of a perform- 
ance curve in a chart obtained from the motor manufacturer but not 


from the bidder. We held that the bidder was entitled to be heard in 
such a case. In the present case, however, the bid of MRC/TRW was 


not responsive on its face nor was any conflicting information obtained 
from any other source. 
Although it may well be that an inquiry prior to award, directed to 


proper personnel at Bell, would have disclosed the acceptability of 
the part number offered, an inquiry to the procuring agency’s rep- 


resentative at Bell elicited only that information and data available 
did not support the offered part number as an acceptable item for the 
Bell part number, In these circumstances, we believe the contracting 
officer acted reasonably on the basis of information available to him 
when he rejected the bid of MRC/TRW as nonresponsive. 

However, we have recommended in our letter of today to the Secre- 
tary of the Army that consideration be given to establishing procedures 
for use in future procurements which will ensure that advice is obtained 
from the prime contractor whenever a part number is offered by a 
qualified vendor which differs from the part number listed by the prime 
contractor and set out in the invitation. 

For the reasons stated, we find no basis for legal objection to the 
action of the procuring agency. Accordingly, your protest is denied. 


[ B-171959 J 


Bids—Transfers—Propriety 


When the low bidder under two invitations for bids on fuzes, one a labor surplus 
set-aside, ceased operations due to lack of funds and liens placed against it, 
awards should not have been made to the successor in interest under a novation 
agreement entered into after bid opening since a bidder acquires no enforceable 
rights by submitting a bid, and, therefore, the awards made were prejudicial to 
other bidders. This ruling is in accord with 43 Comp. Gen. 353, at page 372, con- 
cerning a transfer of rights in a negotiated procurement, and since it is a case of 
first impression, as neither the Anti-Assignment Act, 41 U.S.C. 15, nor para- 
graph 26-402 of the Armed Services Procurement Regulation, re third party 
interests, apply, the contracting officer lacked precedent guidance and the good 
faith awards will not be disturbed, but the rule will be applied in future 
procurements. 


Claims—Assignments—Contracts—Validity of Assignment—Sale, 
Ete., of Business 


The transfer of Government contracts pursuant to a novation agreement to the 
successor in interest of a contractor who ceased operations because of the lack 
of funds and the liens attached against it is valid and may be recognized since the 
transfer of rights and obligations incident to a sale or merger of a contracting 
corporation or other entity does not constitute an assignment in violation of the 
Anti-Assignment Act, 41 U.S.C. 15, which rule is implemented by paragraph 
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26-402 of the Armed Services Procurement Regulation recognizing a third party 
interest to a Government contract where the interest is incidental to the transfer 
of all the assets of the contractor, or all of that part of the contractor’s assets in- 
volved in performance of the contract. 


To the I. D. Precision Components Corporation, September 3, 1971: 
We refer to your telegram of February 19, 1971, and your letter 
of March 5, 1971, protesting against the award to Defense Ordnance 
Corporation (DOC), of contracts under invitation for bids No. 
DAAA09-71-B-0067 (IFB-0067) and invitation for bids No. 
DAAA09-71-B-0101 (IFB-0101) issued by the United States Army 
Ammunition Procurement and Supply Agency, Joliet, Illinois. 

IF B-0067 was issued on August 26, 1970, for 263,550 fuzes. Bids 
were opened on October 7, 1970, and award was made to DOC as 
successor in interest to the low bidder, Brad’s Machine Products 
(Brad’s) on February 19, 1971, for a total price of $677,323.50. 

IFB-0101 was issued on October 21, 1970, for 3,045,030 boosters 
(labor surplus set-aside portion of a total quantity of 10,150,100). 
Bids were opened on December 10, 1970, and award made under the 
set-aside portion to DOC, successor in interest to Brad’s on February 
19, 1971, at a total price of $3,237,561.16. 

The rather complex series of events leading to this protest may be 
summarized as follows: 

On December 17, 1970, Brad’s ceased operations due to a lack of 
operating funds and due to liens placed against the firm by the Inter- 
nal Revenue Service. At this time the Government had an unliquidated 
balance of progress payments due on three contracts totaling 
$996,547.60. 

Prior to the owner’s departure, which precipitated the shutdown 
he had executed a power of attorney to his lawyer authorizing him 
to make any and all decisions on behalf of Brad’s and to transfer all 
of its property. 

On January 19, 1971, a novation agreement was signed among the 
attorney for Brad’s DOC and the Government to the effect that all 
the assets of Brad’s were to be transferred to DOC including eight 
Government contracts (six of which were under performance), four 
bids (including the two bids which are the subject of this protest) and 
one proposal. 

The contracting officer determined that DOC was financially re- 
sponsible and a true successor in interest to Brad’s, and DOC was 
awarded contracts under the subject IF Bs. Performance has begun and 
is continuing. 

Your firm filed a protest with the contracting officer by a teletype 
dated January 26, 1971. The contracting officer denied your protest 
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by letter dated February 19, 1971. You protested the contracting of- 
ficer’s determination to this Office by a telegram of the same date. 

Your protest is based on the following contentions: (1) The at- 
tempted novation of the subject bids after opening but before award 
violates procurement policy because DOC was not the original bidder 
and did not have to accept the bids if it did not want the awards; (2) 
since the Armed Services Procurement Regulation (ASPR) provides 
no authority for a novation of bids, the novation was beyond the con- 
tracting officer’s authority and not binding on the Government and 
(3) our decision, B-154351, June 16, 1964, is applicable to this situa- 
tion since the original bidder was not in existence at the time award 
was made, 

Concerning the assignment of Brad’s contract to DOC, it must be 
noted that although the transfer of a Government contract, or any 
interest therein, is prohibited by the Anti-Assignment Act, 41 U.S.C. 
15, it has been recognized that the transfer of rights and obligations 
incident to a sale or merger of a contracting corporation or other 
entity does not constitute an assignment in violation of the Anti-As- 
signment Act. See Seaboard Air Line Railway v. United States, 256 
U.S. 655 (1921), and 48 Comp. Gen. 196 (1968). This rule is imple- 
mented by ASPR 26-402 which establishes a procedure for the Govern- 
ment to recognize a third party in interest to a Government contract 
where such interest is incidental to the transfer of all the assets of the 
contractor, or all of that part of the contractor’s assets involved in 
the performance of the contract. Therefore, we conclude that the as- 
signment of the contracts was valid. 

With regard to the transfer of the bids you cite B-154351, supra, 
where we held that a bid could not be transferred to a third party 
for purpose of award after the death of the bidder. The third party (a 
corporation) had alleged that the deceased bidder (an individual) in 
fact was its agent bidding on behalf of the corporation. Our decision 
stated that the corporation could not be regarded as the true bidder 
in place of the deceased, “for the Government does not contract with 
undisclosed principals. 15 Comp. Gen. 566.” 

You contend there is an analogy to the cited case here because when 
Brad’s “went out of business” its bids lapsed and, therefore, were not 
transferable to Brad’s successor in interest. However, it is well settled 
that a corporation does not cease to exist as an entity merely because 
it becomes insolvent, loses its property or ceases to carry on business. 
Unless it is dissolved or surrenders its charter, a corporation within the 
contemplation of law is considered to be an existing real entity with a 
capacity to enter into contracts whether or not it possesses assets, See 
Lucas v. Swan, 67 F. 2d 106, 109 (1933), and 19 Am. Jur. 2d Corpora- 
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tions section 1585. Thus, it appears that Brad’s was in existence at the 
time of the transfer of bids and at the time of the awards, and pre- 
sunably it has never ceased to exist. Accordingly, we do not find the 
rule in B-154351, supra, to be applicable here. 

It is clear that neither the Anti-Assignment Act nor the ASPR 
provision germane to assignments covers the question of the transfer 
of bids or offers. In addition, we have not been able to discover any de- 
cisions of this Office or court cases directly in point. We are not, how- 
ever, totally without guidance in seeking a solution to this problem. 
It is well settled that a bidder acquires no enforceable contract rights 
merely by submitting a bid. Such rights arise only upon valid accept- 
ance by authorized Government personnel. The only right which ac- 
crues to the bidder is to have the bid fairly and honestly considered for 
award. See Heyer Products Company v. United States, 140 ¥. Supp. 
409, 135 Ct. Cl. 63(1956) , 177 F. Supp. 251, 147 Ct. Cl. 256 (1959), and 
Keco Industries, Incorporated v. United States, 192 Ct. Cl. 733 (1970). 

In 43 Comp. Gen. 353, 372 (1963), we stated that the transfer or as- 
signment of rights and obligations arising out of proposals submitted 
in negotiated procurements is to be avoided, both as a matter of public 
policy and a matter of sound procurement policy, unless such a transfer 
is effected by operation of law (e.g., bankruptcy) to a legal entity 
which is the complete successor in interest to the original offeror. If 
this rule is to be applied in negotiated procurements, it should cer- 
tainly control in formally advertised procurements since in the former 
a proposal may normally be withdrawn at any time prior to award 
while under the latter procedure bids are fixed as of the time of open- 
ing and may not thereafter be withdrawn or amended until they are 
rejected or expire by their own terms. To permit a party to enter into 
the competition after bids have been opened by virtue of taking over 
the bid of one whose situation makes its responsibility questionable 
would seem to provide an unwarrented option to the prejudice of other 
bidders. In this connection it should be noted that the assignment of 
the bids was not by operation of law. 

In light of the foregoing, we conclude that it is not proper to permit 
a party to take over another’s bid after bid opening and thereby be- 
come eligible for awards. Therefore, we conclude that no award should 
have been made to DOC under IF B-0067. We are not unmindful of 
the fact that the award under IF B-0101 was for a portion of the set- 
aside quantity and that the eligible bidder has the option of accepting 
award on a partial set-aside. However, in light of our language in 43 
Comp. Gen. 353 and the fact that eligibility to participate in the set- 
aside is based on the rules of formal advertising, we reach the same 
result as to the award to DOC under IF B-0101. 











: 
’ 
: 
' 
: 


ees a =e eee aene 





Comp. Gen.]} DECISIONS OF THE COMPTROLLER GENERAL 149 


We have already noted that this appears to be a case of first im- 
pression. The contracting officer had no firm guidance available to him 
either in prior precedent or applicable regulation. Nor is there any 
indication that the parties acted in other than good faith. In the cir- 
cumstances, we conclude that it would not be appropriate to disturb 
the awards already made. With respect to future cases, however, the 
rule set out in the preceding paragraph will be applied. 


[ B-173137 J 


Contracts — Negotiation — Request for Proposals — Submission 
Date—Extension 


The rejection pursuant to paragraph 3-506 of the Armed Services Procure- 
ment Regulation of a hand-carried late proposal received at 1320 hours, or 20 
minutes subsequent to the closing hour specified in the request for proposals 
to maintain real property in Korea, which had been extended twice, the first 
amendment advauuug the initial closing hour from 1505 to 1390 hours and 
the second one indicating a change in the opening date on'y, was in accordance 
with the provision in each amendment that unchanged terms and conditions 
remained in full force and effect. Furthermore, checking in both amendments 
the block “the hour and date specified for receipt of offers is extended” rather 
than the “is not extended” biock, where oniy one of the biocks could ve checked, 
created no ambiguity, considering the time was specifically mentioned in amend- 
ment No. 1, while only the date was changed in amendment No. 2. 


Contracts—Negotiation—Late Proposals and Quotations—Accept- 
ance in Government’s Interest 


Although paragraph 3-506 of the Armed Services Procurement Regulation 
(ASPR) requires requests for proposals to notify offerors that late proposals or 
modification to proposals received after the date for submission will not be con- 
sidered, in view of ASPR 3-506(c) (ii), which provides for consideration of a 
late proposal when the Secretary of the Department determines it is of “extreme 
importance to the Government, as for example where it offers some important 
technical or scientific breakthrough,” late proposals are authorized to be opened 
in order to determine the applicability of the exception. However, where a prompt 
award was necessary, the failure to open a late proposal to determine if the 
proposal warranted an exception to the requirement that late proposals may 
not be considered does not justify disturbing the award. 

To Waco Engineers and Associates and Poong Chun Products Co., 


Lid., September 8, 1971: 


We refer to your letter dated May 26, 1971, with enclosures, pro- 
testing against the contracting officer’s rejection of your proposal sub- 
mitted in response to request for proposals (RFP) No. DAJB03-71-R- 
6128, issued by the United States Army Korea Procurement Agency. 

The subject RFP was issued on April 9, 1971, for the management, 
operation, maintenance, and repair of real property facilities in the 
Northern sector of Korea, The closing date on the RFP was set 
for 1500 hours on April 23, 1971. Pursuant to amendment No. 1 
issued April 9, the closing date was extended to April 26 and the 
time changed to 1300 hours. Amendment No. 2 dated April 16, 1971, 
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further extended the opening date to May 3, 1971; a final amendment 
was issued on April 26, which included no changes in regard to opening 
date or time. Your proposal was hand-delivered to the procure- 
ment activity at 1320 hours, on May 3, 1971. On May 4, you were 
notified that pursuant to Armed Services Procurement Regulation 
(ASPR) 3-506 your proposal was determined to be late and would 
not be considered for award. 

You contend that the contracting officer’s determination was 
erroneous because the time set for closing was either 1500 hours as 
specified in the initial RFP or any time up to 2400 hours on May 3, 
1971. The activity, on the other hand, contends that the proper opening 
time was 1300 hours. 

Resolution of the issue requires a careful examination of the RFP 
(DD Form 1665, June 1, 1966), and the amendments (all on GSA 
Standard Form 30). The RFP in its original form provides in block 
#8 that offers will be accepted until 1500 hours on April 23, 1971. 
Amendment No. 1 provides in block #12, entitled “Description of 
Amendment,” at item c: “DD Form 1665, Block 8 change the time 
and date to read 1300 hours, 26 April 1971.” Later, amendment No. 
2 was issued which provides, also in block #12, at item a: “DD form 
1665, Block 8 change the date to read 3 May 1971.” On both amendment 
forms at block #9 the following provision appears, checked as follows: 

* * * The hour and date specified for receipt of offers ) is extended, [1] is 
not extended. 

Each amendment form also contains the following provision in 
block #12: 


Except as provided herein, all terms and conditions of the document referenced 
in block 8, as heretofore changed, remain unchanged and in full force and effect. 


Block #8 references the original RFP. The issue to be decided 
here is whether the second amendment changed the opening time 
established by the first amendment. 

It appears from an examination of the RFP and the two pertinent 
amendments thereto that the time for submission of proposals was 
to be May 3, 1971, at 1300 hours. The cited provision in block #12 of 
both amendments clearly provides that unless that particular amend- 
ment makes a change in the RFP or in an earlier amendment, all 
the terms of the RFP as modified by prior amendments remain in 
effect. Thus, it is clear that all earlier amendments remain effective 
unless specifically changed by a later amendment. Accordingly, since 
block #12 of amendment No. 1 changed both the date and time for 
opening and block #12 of amendment No. 2 changed only the opening 
date, the time established by amendment No. 1, 1300 hours, was the 
effective closing time. 
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Although it is true that on both amendments the box in item No, 9 
is checked to specify that the hour and date for receipt of offers is 
extended, we do not feel this factor creates any ambiguity as to the 
intended opening time required by amendment No. 2. Since the pro- 
vision contains only two boxes, one of which is to be checked if 
the hour and date is extended, the other if the opening of offers is 
not to be extended, we feel the intent of amendment No. 2 not to alter 
the opening time is clear in view of the fact that the time was 
specifically mentioned as a changed item in block #12 of amendment 
No. 1, while only the date was listed as a changed item in block #12 
of amendment No. 2. It should have been evident from the series of 
documents received that box #9 is merely a notice provision to call 
attention to the fact that opening of proposals is to be extended. 
It has no practical meaning without a description in block #12 of 
the new date and/or time and is therefore of no effect unless that new 
time and/or date is set forth in block #12. In any case, we believe 
that a change from 1300 hours, April 26 to 1300 hours, May 1, may 
well be considered an extension of hour and date. 

Accordingly, we conclude that the deadline set by the RFP as 
amended for the submission of proposals was 1300 hours on May 3, 
1971, and, therefore, that your proposal was late. 

ASPR 3-506 requires RFPs to contain a clause notifying prospective 
offerors that late proposals or modifications to proposals received after 
the date for submission has passed will not be considered. Here your 
proposal was received at 1320 hours, 20 minutes subsequent to the clos- 
ing time specified. ASPR 3-506(b) requires contracting officers to treat 
such late proposals in the same manner that late bids would be treated 
under an advertised procurement. 

Provision is made in ASPR 3-506(c) for consideration of a late pro- 
posal in certain circumstances. Under ASPR 3-506(c) (ii), the only 
exception to the general rule which could conceivably be applicable 
here, a late proposal may be considered when the Secretary of the De- 
partment determines that it is of “extreme importance to the Govern- 
ment, as for example where it offers some important technical or scien- 
tific breakthrough.” ASPR 3-506(c) further provides that all late pro- 
posals shall be opened in order that a determination may be made as to 
whether the exception contained in ASPR 3-506(c) (ii) is applicable. 
It appears from the record that your proposal was not opened in ac- 
cordance with the above-cited regulation. However, in view of the fact 
that award has already been made based on a determination by the 
activity that prompt award was necessary for the continuity of essen- 
tial services, we do not believe the contracting officer’s omission would 
justify disturbing the award. 

Accordingly, your protest must be denied. 
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[ B-173933 J 


Voluntary Services—Prohibition Against Accepting—State 
Employees 


The Emergency Employment Act of 1971, designed to deal with high unemploy- 
ment and the drastic curtailment of vital public services at State and local levels 
because of the lack of local revenues does not constitute statutory authority to 
enable Federal agencies to consent to have work done for them by the local non- 
Federal employees hired under the act in view of the prohibitory language in sec- 
tion 3679 of the Revised Statutes, 31 U.S.C. 665(b), against accepting voluntary 
services or employing personal services in excess of that authorized by law, and 
because the sums made available under the act are intended to staff open local 
Government jobs and not Federal offices. Also to permit the staffing of Federal 
offices would involve the application of various laws relating to Federal employees. 


To the Secretary of Labor, September 10, 1971: 


On August 20, 1971, the Chairman of the Civil Service Commission 
requested our decision as to whether the Emergency Employment Act 
of 1971, approved July 12, 1971, Public Law 92-54, 85 Stat. 146, consti- 
tutes a statutory basis which will enable Federal agencies to consent to 
have Federal work done for them by non-Federal employees. 

The Emergency Employment Act of 1971 is designed to deal with the 
twin national emergencies of high unemployment and drastic curtail- 
ment of vital public services at the State and local levels which cannot 
be financed because of the lack of local revenues. Specifically, under 
this act eligible applicants which include units of Federal, State, and 
general local governments will—during periods of high unemploy- 
ment—have sums made available to them to hire the unemployed and 
underemployed in jobs which provide needed but curtailed public 
services. 

Your Department is charged with the responsibility for adminis- 
tering this act and on August 14, 1971, your implementing regulations 
were published in the Federal Register. 

Subsection 55.5(d) of those regulations appear at 36 Fed. Reg., 
August 14, 1971, 15435(DI) and reads as follows: 

Federal agencies acting as employing agencies may employ participants only 
in accordance with laws governing Federal employment. In the case of positions 
subject to the jurisdiction of the Civil Service Commission, employment of par- 
ticipants must be in accordance with the applicable Commission regulations. 
However, employees of other employing agencies who are not Federal employees 


may perform work for a Federal agency if the agency gives its consent. [Italic 
supplied. ] 


While there is ample authority in Public Law 92-54 for both Federal 
agencies and local governments to hire eligible persons, we can find 
nothing in the law which would authorize local governments to hire 
such persons with the expectation of placing them for work in Federal 
agencies, nor authorize Federal agencies to consent to accepting the 
services of persons hired by local governments. 
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Section 3679 of the Revised Statutes of the United States, 31 U.S.C. 
665 (b), reads as follows: 

No officer or employee of the United States shall accept voluntary service for 
the United States or employ personal service in excess of that authorized by law, 
except in case of emergency involving the safety of human life or the protection 
of property. 

In view of the prohibition of this language and the absence of spe- 
cific authority in Public Law 92-54 allowing the practice contemplated, 
we are not aware of any authority for a Federal agency to give its 
consent to have local government employees hired under this act per- 
form work for them. 

In addition, it seems to us that this practice would to a degree be at 
cross-purposes with the desire of the Congress to make funds available 
under Public Law 92-54 to local governments to enable them to fund 
jobs for needed services which have gone unfilled at the local level 
because of inadequate resources. See S. Rept. 92-48,4. Specifically, the 
allocation of any sums made available by this act to local governments 
for the purpose of using them to staff Federal oflices would not meet 
the avowed purpose of staffing open local government jobs that have 
gone unfilled because of lack of funds. Moreover, to allow the practice 
contemplated would raise serious questions involving the possible ap- 
plication of various laws relating to Federal employees such as the 
Federal Tort Claims Act and the Federal employment ceiling limita- 
tions and reductions. 

We have directed our response to you in order to expedite the han- 
dling of this matter since we have been informally advised by a repre- 
sentative of your Department that our decision is needed as soon as 
possible but no later than September 10, 1971. The representative also 
suggested that we not follow the usual practice of obtaining a written 
report from you on the matter. 

Accordingly, absent any additional information from your Depart- 
ment that would overcome what is here stated, there is no authority 
for the Federal agencies to consent to allowing employees hired by 
local governments under this act to perform work for them and there- 
fore the consent contemplated by the last sentence of subsection 55.5(d) 
of your regulations cannot be granted by Federal agencies. The regula- 
tion should be modified accordingly. 

A copy of this decision is being furnished to the Civil Service 
Commission. 


[ B-172261 J 


Contracts—Negotiation—Evaluation Factors—Point Rating—Price 
Consideration 


Under the point rating criteria—technical efficacy 40 percent; qualifications 20 
percent ; real cost to Government 40 percent—established to evaluate oil analysis 








154 DECISIONS OF THE COMPTROLLER GENERAL [51 


services for the Navy, where the criteria contrary to paragraph 3-501(b) of the 
Armed Services Procurement Regulation (ASPR) was not disclosed, the award 
to the incumbent contractor, whose price was not the lowest, on the basis of a 
narrow margin higher score on the subfactors of “Extended Voyages” and “MSC 
Hxperience,” was not the most advantageous to the Government—a requirement 
of ASPR 3-101. Since, under ASPR 3-8065.1, price may not be disregarded, the 
two minor subfactors should have been evaluated on a sliding scale to allow for 
the respective capabilities of offerors in a competitive range, and the acceptance 
of the higher priced and higher scored offer rather than a lower priced, lower 
scored offer that would meet the Government’s needs should have been supported 
by a specific determination of technical superiority. 


Contracts—Awards—“Good Faith” Effect 


Where there is no evidence in a procurenient record of bad faith in the award 
of a contract that does not contain a termination for convenience of the Govern- 
ment clause, it would not be in the interest of the Government to terminate the 
contract. However, the attention of the contracting agency is called to the defi- 
ciencies in the procurement with the request that action be initiated to preclude 
recurrence of such deficiencies in future procurements, 


To Spectron, Inc., September 13, 1971: 

We refer to your protest, by letter of December 23, 1970, addressed 
to Mr. John T. Dunn, Office of Secretary of Defense, Installations and 
Logistics, against the award by the Military Sealift Command (MSC), 
Department of the Navy, of contract N00033 71 D 0004 to Analysts, 
Inc. (Analysts), for the performance of oil analysis services for the 
period December 1, 1970, through December 31, 1972. The procurement 
solicitation was request for quotations (RFQ) N00033 71 R 0001, dated 
August 10, 1970. 

The substance of your protest is that you consider yourself tech- 
nically superior to Analysts, whose award price was higher than your 
price, and to Faber Service Corporation (Faber), who quoted the low- 
est price and was rated second by the MSC evaluation committee. In 
this connection, you question whether Analysts and Faber were ever 
certified by the Department of Defense Equipment Oil Analysis Pro- 
gram Activity (DOD EOAPA) for performance of the services in- 
volved (as contemplated by Department of Defense Directive 4151.14, 
dated May 15, 1969, as amended by Change No. 1, dated September 14, 
1970). In addition, you assert that geographic location of laboratory 
facilities was made an evaluation factor although the RFQ did not so 
advise offerors. 

The RFQ stated in paragraph 1.2, section 1, of the Schedule, that 
the purpose of the used oil analysis is to provide MSC with a means of 
predicting incipient failures of engines (diesel, steam and gas turbines) 
with closed lube oil systems. In addition, prospective offerors were in- 
formed that the contractor’s test reports should include specific recom- 
mendations for overhaul, operation and maintenance of each individual 
unit based on data obtained from the required analysis; that with each 
test report there should be provided a determination of the internal 
wear condition of each unit; that when abnormal or critical internal 
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wear is detected, the components wearing excessively should be identi- 
fied in the report ; and that the contractor is to keep individual record 
cards on the various units in order that the trends of each unit may be 
watched for any pertinent changes in data from spectrometric and 
physical tests. 

Schedule A of the RFQ specified the method and frequency of sample 
testing and included a list of the ships to be serviced under the contract ; 
45 in the Atlantic Area, on which reports are to be made to MSC, 
Atlantic, Brooklyn, New York, and 85 in the Pacific Area, on which 
reports are to be made to MSC, Pacific, Oakland, California. The mini- 
mum quantity of samples on which the services are to be ordered by 
the Government under the entire contract is 10 percent of the maximum 
estimated quantity set forth in paragraph 1.5, section 1, of the RFQ, 
and it is our understanding that this quota has already been fulfilled. 

Paragraph 1.3, section 1, requires that when unusual wear patterns 
develop the contractor shall provide telephonic notice to the pertinent 
MSC Area Command of the test results and shall recommend an equip- 
ment trouble check. In addition, tests of samples are required to be 
made and the results recorded within 24 hours after receipt of samples 
by the contractor, and the contractor is to retain a running record of 
the test results and have a system of quick retrieval of data in the event 
a detailed analysis of an engine becomes necessary. Reports and anal- 
ysis data become the property of the Government. 

Paragraph 1.7, section 1, relating to award and evaluation of offers, 

reads as follows: 
1.7 Award will be made to a responsible firm offering to perform the services 
prescribed in Schedule A in the manner and under the terms found by the Con- 
tracting Officer to be in the best interest of the Government, price and other 
factors considered. Evaluation criteria will consist of three principal factors: 

a. Technical efficacy of the proposed analysis system. 

b. Qualifications of the Offeror’s laboratory and organization, and capacity to 
monitor the system in the MSC type operation, including demonstrated capability 
to make sound engineering recommendations for maintenance and repair. 

ec. Cost to the Government. 

Paragraph 1.9, section 1, informed offerors that offers should in- 
clude, among other information, a statement as to the method by which 
samples will be handled for both East Coast and West Coast and speed 
of response by laboratory based on United States Postal Service as well 
as a statement of the offeror’s experience in performing similar services, 
including the names of firms to which services were provided and a 
description of the services. 


On September 16, 1970, the contracting officer appointed an ad hoc 
committee to evaluate the offers received in response to the RFQ on 


the basis of evaluation criteria to be established prior to examination 
of offers. 
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On September 17, the committee issued a statement setting forth the 


evaluation criteria and the applicable numerical weights as follows: 





Factor Weight Total 
I, TECHNICAL EFFICACY 
a. System for Analysis 20 
b. Service Personnel 5 
c. Paperwork : 10 
d. Extended Voyages 
(Far East ships, etc.) 5 40 
II. QUALIFICATIONS 
a. Management Personnel 4 
b. Laboratory (Equipment 
Qualification and Personnel) 8 
c. Organization 2 
d. MSC experience 6 20 
Ill. REAL COST TO GOVERNMENT 40 
Total Score 100 


This information was not given to offerors. 


Five firms responded to the RFQ by October 9, the final date for 
submission of offers. Of the six offers received, one each from Analysts, 
Faber, and your firm was considered to be within a competitive range, 
and negotiations were accordingly conducted with these firms until 
October 22, 1970, the date set for submission of best and final offers. 

In a discussion of October 20, 1970, between your Mr. Kincaid and 
a: member of the ad hoc evaluation panel, Mr. Kincaid disclosed that 
your spectrometer did not include capability to test for phosphorus 
and barium, as required by the RFQ test specification (page 2, Sched- 
ule A), but declined to have the equipment modified for such purpose 
unless you were assured that you would receive the MSC contract. Mr. 
Kincaid is also reported as having declined to make any further re- 
vision in your prices. 

In discussions of October 20 and 22, 1970, between Faber and another 
member of the ad hoc evaluation panel, Faber stated that in addition 
to its laboratory in Los Angeles, which is equipped to make both physi- 
cal tests and spectrometric analysis of lube oil samples, Faber has a 
laboratory in New York City at which physical tests may be made. 
Faber stated, however, that the use of the two laboratories could be 
disadvantageous since supervision of test results and records should be 
“left under one head,” and Faber did not regard distance as a factor 
on the basis that delivery of oil samples from Baltimore to Los Angeles 
is faster than delivery from Baltimore to New Jersey. (In its proposal 
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Faber had included information to the effect that parcel post between 


New York City and Long Island or New Jersey required at least 3 
days but more often 4 days whereas air mail between Los Angeles 
and Norfolk (Virginia), Baltimore or Boston took only 2 days.) 

In addition, the record includes a memorandum of a telephone con- 
versation between a member of the evaluation committee and the 
United States Coast Guard pertaining to Faber’s performance of simi- 
lar services for the Coast Guard, which indicates that Faber was re- 
garded as capable and that no problems were encountered in the per- 
formance of the services for the East Coast of the United States. 

On October 26, the evaluation committee issued a memorandum rec- 
ommending award to Analysts as the offeror whose offer was deter- 
mined by the committee to be most advantageous to the Government. 
The memorandum included the following pertinent statements: 

The recommendation of contract award to Analysts, Inc. is, in part, based on a 
maximum rating for Technical Efficacy in that Analysts, Inc. has laboratory 
facilities on both the East and West Coasts which will provide a more rapid 
response covering test results as called for by paragraph 1.3 of the solicitation. 
The other bidders have one testing laboratory each which would prohibit their 
being as responsive to vessels operating from the opposite coast from which the 
laboratory is located, Also, Analysts, Inc. shows a higher score for MSC experi- 
ence under the category of Qualifications since they are currently providing 


similar services under MSC area command contracts and they now have a data 
bank on MSC vessels which other firms do not have. 


The evaluation analysis supporting the committee’s memorandum 
showed that in all but three areas, Real Cost to the Government, Ex- 
tended Voyages, and MSC Experience, all three competitive range 
offerors had received equal scores. 

Under Real Cost to the Government, a major evaluation factor 
listed in the RFQ, the evaluation worksheet shows that to the prices 
quoted by you and by Faber there were added amounts sufficient to 
cover the cost of the estimated number of long distance telephone 
calls concerning unusual wear patterns between your respective labo- 
ratories and the two MSC area commands. For each command the 
number of calls was estimated at 425, or 850 calls for both commands, 
for the contract period. No such item was added to Analysts’ price 
in view of the fact that only local telephone calls would be involved 
between Analysts’ laboratories in New York City and Oakland and 
the MSC area commands in Brooklyn and Oakland. Even with con- 
sideration of the telephone cost factor, however, Faber was lowest, 
you were second, and Analysts was third. Accordingly, using the 
formula 40 [maximum number of points for real cost to Government ] 
X Lowest Price (Faber’s evaluated price) over Offeror’s Evaluated 
Price, Faber was credited with 40 points, your firm with 39.18 points, 
and Analysts with 32.69 points. 











158 DECISIONS OF THE COMPTROLLER GENERAL [51 


On the subfactor of Extended Voyages, which carried a maximum 
score of 5 points, the committee stressed the need for prompt and 
fast mail service to convey samples to the contractor and to return 
analysis results to the ships involved. The committee concluded that 
Analysts, with laboratories on each coast of the United States, was 
in a more favorable position than either Faber or you to receive the 
samples, make analyses, and return the results to the appropriate 
MSC command. Accordingly, on this subfactor Analysts received 5 
points, Faber 2.5 points in view of the location of its laboratory in 
Los Angeles, and your firm only 1.5 points for your laboratory in 
Puerto Rico. The parenthetical notation, “with inherent mail delay,” 
appears in the committee comments on the location of your laboratory. 

On the subfactor MSC Experience, which carried a maximum 
score of 6 points, the committee noted that Analysts had acquired 
a background of experience in lube oil maintenance technique under 
its past MSC contracts, which neither Faber nor you possessed. Ac- 
cordingly, Analysts was awarded 6 points for this factor, and no 
points were awarded to Faber or to you. 

The total scores were Analysts 92.69 points; Faber 91.50 points; 
and your firm 89.68 points. Award was therefore made to Analysts 
on November 5, 1970, and notifications were issued to Faber and to 
you on November 10 by letter, which furnished the following informa- 
tion as to the award: 

* * * Thirteen firms were solicited and six proposals were received. The 
contract was awarded to Analysts, Inc., 820 East Elizabeth Avenue, Linden, 
New Jersey at an estimated price of $172,085 for a twenty-five month period. 
The award was evaluated as most advantageous to the Government after 
consideration of (1) technical efficacy of the proposed analysis system, (2) 


qualifications of the offeror’s laboratory and organization and capacity to mon- 
itor the system in the MSC type operation, and (3) real cost to the Government. 


In justification of the method of evaluation, MSC states that the 
contracting officer was of the opinion that a proper evaluation of offers 
had to take into account the ability of offerors to perform in a timely 
manner and the ability, or lack of ability, to recognize a trend of 
wear for at least the first several months of the contract period. He 
was also of the opinion that appropriate weights could be assigned 
to such factors without precluding qualified offerors from effectively 
competing for the contract. Accordingly, while MSC concedes that 
such criteria favored the current contractor (Analysts), MSC views 
the 5- and 6-point values assigned to Extended Voyages and MSC 
Experience, respectively, as relatively low. Further, MSC’s Counsel 
relates the MSC Experience factor to the ability of offerors to col- 
late new analysis data with data gathered from earlier analyses and 
states that since only Analysts has a data bank, Analysts received 
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the full 6 points for this subfactor while Faber and your firm received 
no points. 

On the matter of certification of Analysts and Faber under the 
Department of Defense Equipment Oil Analysis Program, the con- 
tracting officer states that it was not until after the award had been 
made to Analysts that MSC became aware that under Change No. 1, 
dated September 14, 1970, to Department of Defense Directive 4151.14, 
dated May 15, 1969, such certification of contractors conducting oil 
analysis for Department of Defense activities was required. On the 
basis, however, of a presolicitation statement by a DOD EOAPA rep- 
resentative that Analysts, as well as your firm and a third firm (which 
did not compete for this contract), was well qualified to provide the 
services in question, and in light of a determination by MSC, based on 
previous MSC experience of Analysts and other information, that 
Analysts was well qualified technically and administratively to per- 
form the contract, the contracting officer states that certification [post 
award ]| was not deemed necessary. 

Armed Services Procurement Regulation (ASPR) 3-501(b) re- 
quires that solicitations contain the information necessary to enable a 
prospective offeror to prepare a proposal or quotation properly, and 
that such information be set forth in full in the solicitations, except for 
certain standard procurement forms which may be incorporated in 
the solicitations by reference. 

In applying ASPR 3-501 (b) to procurements in which point evalu- 
ation formulas are used in the evaluation process, we have stated that 
sound procurement policy dictates that offerors be informed as to the 
evaluation factors and the relative importance to be attached to each 
factor. 47 Comp. Gen. 336, 342 (1967) ; 44 id. 489 (1965). While we 
have never held that any mathematical formula need be used in the 
evaluation process, we believe that when numerical ratings are used 
offerors should be informed, at the least, of the major factors to be 
considered and the broad scheme of scoring to be employed. Further, 
whether or not numerical ratings are used, it is our view that offerors 
should be given notice of any minimum standards to be required as to 
any particular element of evaluation together with reasonably definite 
information as to the degree of importance to be accorded to particular 
factors in relation to each other. 49 Comp. Gen. 229 (1969). 

In the instant case, the RFQ, as indicated above, set forth three 
major evaluation factors in general terms and also delineated certain 
areas in which offerors were required to furnish detailed information. 
Subsequently, specific criteria, or subfactors, were established by MSC 
for each of the major evaluation factors together with a numerical] 
scoring system. However, no information was given to offerors as to 





160 DECISIONS OF THE COMPTROLLER GENERAL [51 


such criteria or the relative importance to be attached thereto. Further, 
since two of the subfactors involved, Extended Voyages and MSC 
Experience, account for the narrow margin by which Analysts out- 
pointed both Faber and your firm, it is apparent that knowledge of 
such subfactors was important to offerors and that offerors should have 
been specifically advised of their consideration in evaluating proposals. 

Since the RFQ gave the locations by area for each of the ships to 
be serviced under the contract, stressed the need for prompt testing of 
samples and quick communication of results to the Government, and 
specifically solicited information from offerors as to method of han- 
dling samples for both the East and West Coasts and speed of response 
by laboratory based on United States Postal Service, we believe that 
offerors should have expected that location of laboratory facilities and 
speed of mail service would be considered in the evaluation process. 
Further, since the two coastal laboratories possessed by Analysts ob- 
viously enable Analysts to provide more expeditious service than 
either Faber or your firm can provide from their single laboratories, 
and since your laboratory is farther removed from the respective MSC 
Area Commands than either Analysts’ or Faber’s laboratories, we 
do not view the scoring on this subfactor as unreasonable. 

On the evaluation of the MSC Experience subfactor, however, we 
have several serious objections. First, the RFQ, by requesting the 
names of firms for whom offerors had rendered similar services, im- 
plied that commercial experience would be considered by MSC in 
selecting the most advantageous offers. No indication was given to 
offerors that only MSC experience would be considered in the evalua- 
tion process. Second, if (as MSC’s Counsel has explained in his letter 
of April 16) this subfactor relates merely to the ability of offerors to 
collate new analysis data with previously recorded MSC analysis data, 
then the term “MSC Experience” is a misnomer, the true subfactor 
being “ability to collate analysis data.” Third, since it is our under- 
standing that the previous similar MSC contracts with Analysts in- 
cluded language such as appears in paragraph 1.3, section 1, of this 
RFQ, making all reports and analysis data the property of the Gov- 
ernment, it appears that MSC could have required Analysts to make 
such data available to the Government in the event of award of the 
current contract to another offeror. 

In line with the foregoing, while it is conceivable that Analysts, 
by reason of its familiarity with the previously amassed data, might 
be capable of more quickly collating new data and recognizing trends 
in machinery wear than a new contractor, we question the absence of 
any point credit to other responsible offerors for ability to collate 
the new data with the existing data. We suggest, therefore, that as in 
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the evaluation of the subfactor of Extended Voyages, a sliding scale 
could have been used to allow for the respective abilities of all offerors 
in this regard. This is particularly significant in view of the fact that 
Analysts’ total score was but 1.19 points higher than the total score 
of Faber and 3.01 points than the score of your firm, both of whom 
quoted substantially lower prices than Analysts. 

More important than such deficiencies in the RFQ, however, for 
the reasons discussed below we are unable to concur with the position 
of the procuring activity that the award to Analysts resulted in the 
contract which was most advantageous to the Government. 

Armed Services Procurement Regulation (ASPR) 3-101, relating 
to negotiation as distinguished from formal advertising, contemplates 
that in a competitively negotiated procurement the award shall be 
made to the best advantage of the Government, price and other factors 
considered. ASPR 3-805.1, consistent with 10 U.S.C. 2304(g), requires 
the conduct, after receipt of initial proposals, of discussions with all 
responsible offerors who submit proposals within a competitive range, 
price and other factors considered, with certain exceptions not here 
pertinent. 

Under such provisions, it is apparent that price is a factor which 
may not be disregarded in the making of the award. This is particu- 
larly true where, as here, more than one acceptable offer from a tech- 
nically qualified source remains for consideration after conduct of the 
negotiations contemplated by ASPR 3-805.1(a). Nor do we believe 
that, where a fixed-price contract is contemplated, the use for evalua- 
tion purposes of a numerical rating in which cost to the Government 
is assigned points along with other factors in itself justifies acceptance 
of the offer with the highest number of points without regard to price. 
See 44 Comp. Gen. 439 (1965). Rather, it is our view that if a lower 
priced, lower scored offer meets the Government’s needs, acceptance of 
a higher priced, higher scored offer should be supported by a specific 
determination that the technical superiority of the higher priced offer 
warrants the additional cost involved in the award of a contract to 
that offeror. 

The record indicates that the award to Analysts was based on its 
high score. There is no indication that any determination was made 
that neither Faber nor your firm could have satisfactorily met the 
Government’s requirements. Conversely, advice included in a letter 
dated January 14, 1971, from the contracting officer to your firm to 
the effect that your offer met the criteria required by the RFQ and 
stating the desire of MSC that you compete for future MSC procure- 
ments may be construed as evidence that your offer was acceptable. In 
the circumstances, absent evidence of any basis for disqualification of 
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either Faber or your firm, it is our opinion that the record does not 
support the conclusion of MSC that award to Analysts was most ad- 
vantageous to the Government, price and other factors considered, as 
contemplated by the procurement regulations. 

There is no evidence in the record, however, of any bad faith on the 
part of the contracting activity in the conduct of the procurement. In 
the circumstances, we are unable to conclude that the award is illegal. 
In view thereof, and since there is no termination for convenience of 
the Government clause in the contract, we do not believe that it would 
be in the interests of the Government to now terminate the contract. 
Your protest is therefore denied. 

For your information, we are calling the attention of the Depart- 
ment of the Navy to the deficiencies in the procurement with the re- 
quest that action be initiated to preclude recurrence of such deficiencies 
in future procurements. 


[ B-146285 J 


States—Federal Aid, Grants, Etc.—Federal Statutory Restrictions— 
State Fund Contributions 


The requirement in the Adult Education Act of 1966 (20 U.S.C. 1201-1213), and 
the implementing statutory regulation, that a State’s contribution from non-Fed- 
eral sources for any fiscal year “will be not less than the amount expended for 
such purpose from such sources during the preceding fiscal year’ may not be 
waived since the statute and regulation are constructive, if not actual, notice of 
the requirement, and the grant funds are to be recovered if a State fails to meet 
its financial contribution. If the failure is due to circumstances beyond the 
State’s control, possible waiver is for consideration on an individual basis. The 
fact that initially the grant was erroneously made does not justify waiver as the 
Government is only bound by acts of its agents within the scope of delegated 
authority, which does not permit giving away the money or property of the United 
States, either directly or by the release of vested rights. 


States—Federal Aid, Grants, Ete.—Recovery by Federal Govern- 
ment—Waiver 


The recovery of erroneous payments of Federal grants may not be waived on the 
basis of the quantum meruit doctrine which has been applied where goods or serv- 
ices are received by the Government in the absence of an express contractual pro- 
vision in view of the fact it would be unfair for the Government to have tangible 
benefits without recompense, since the Government accrues no tangible benefits, 
as traditionally understood in the context of the quantum meruit and quantum 
valebat cases, from a grant of funds, nor does the activity carried out by the 
grantee constitute efforts or labor performed for the direct benefit of the United 
States. 


Funds—Federal Grants, Etc., to Other Than States—Educational 
Grants—More Than One—Prohibition 


The recipient of a Social and Rehabilitation Service (SRS) research fellowship 
grant upon receiving an award of a Special Nurse Fellowship grant became in- 
eligible for the SRS fellowship under SRS regulations, which prohibit the receipt 
of any other Federal educational benefits during the period of the SRS fellow- 
ship, and the regulation issued under the authority in 29 U.S.C. 37(b) is a statu- 
tory regulation that has the force and effect of law, and the regulation having 
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been published in the Federal Register, as well as the Code of Federal Regulations 
(45 CFR 405.31), the recipient is charged with knowledge of the prohibition 
against receiving two Federal educational benefits and there is no basis for waiv- 
ing recovery of the SRS grant. 


To the Secretary of Health, Education, and Welfare, 
September 15, 1971: 


Reference is made to letter dated July 14, 1971, from the General 
Counsel requesting our decision as to whether your Department is in 
every case legally required to seek the repayment of funds paid under 
grants which have, subsequent to award, been determined to have been 
inadvertently made without authority under the statute and/or the 
regulations governing the grant program; and whether your Depart- 
ment may pay for expenditures incurred and noncancellable commit- 
ments made by the grant recipients prior to notification that the grant 
has been retracted. 

The General Counsel refers to the following as examples of the kinds 
of situations prompting the request for our decision : 


(1) The Office of Education, in fiscal year 1968, made a grant under the Adult 
Education Act of 1966 (20 U.S.C. §§ 1201-1213) to the State of South Carolina. 
The State was not eligible since it did not meet the requirement (20 U.S.C. 
§ 1206(b) and 45 CFR § 166.28) that its financial contribution to the program be 
not less than that of the previous year, 

(2) A similar problem has arisen in the Emergency School Assistance Program 
administered by the Commissioner of Education under delegation from the Sec- 
retary of Health, Education, and Welfare. Provision for this program is made in 
the Emergency School Assistance appropriation contained in the Office of Educa- 
tion Appropriation Act, 1971, Pub. L. 91-380, 84 Stat. 800, which appropriates $75 
million for assistance to ‘“desegregating local educational agencies.” 

In a few cases in which ESAP grants were made to local educational agencies, 
it has been determined, after the award of the grant, that the grantee was in fact 
ineligible for ESAP assistance under the regulation because the district was not 
operating under a court order or plan requiring the commencement of the ter- 
minal phase of desegregation within the period specified. In several of such cases 
reexamination of the plans which had been submitted as the basis for eligibility 
revealed that the terminal phase was not to commence until after the opening of 
the 1970-71 academic year. The facts relevant to those cases should have been 
known to the Office of Education officials and taken into account in the grant 
award process but were apparently overlooked. 

(3) The Social and Rehabilitation Service (SRS) of this Department awarded 
a research fellowship effective September 1, 1970. Effective September 28, 1970, 
the recipient was awarded a Special Nurse Fellowship by the National Institutes 
of Health. The Institute had been advised of the SRS fellowship but told the 
recipient that she could hold both fellowships. In fact, her receipt of the NIH 
fellowship made her ineligible for the SRS fellowship under SRS regulations. 


The General Counsel states that in the first of these cases the Office 
of Education, on the advice of the Office of the General Counsel de- 
clined to seek recovery of the grant funds on the ground that despite 
the grantee’s “technical ineligibility” the Government could be deemed 
to have received the value of the grant funds, since they were properly 
expended for a program purpose. He points out that this Office has 
ruled that a Government contractor, under the doctrine of quantum 
meruit, may recover the reasonable value of services where a contract 








164 DECISIONS OF THE COMPTROLLER GENERAL [51 


has been canceled as defective (40 Comp. Gen. 447 (1961) ; 37 Comp. 
Gen. 330 (1957) ), and that contract principles may apply to grants (41 
Comp. Gen. 184 (1961)). In rendering our decision on the question 
presented, we are asked to consider the applicability of such principles 
to the above-described grant situations. 

The General Counsel further states : 

* * * it would serve the interest of this Department not to require repayment 
of grant funds where the grantee relies in good faith on program officer’s deter- 
minations of eligibility and where except for some technical element of eligibility, 
the expenditure by the grantee is fully congruent with Congressional and Program 
purposes. 

Concerning the examples given in the General Counsel’s submission, 
comment here would be inappropriate with respect to example No. (2), 
since that situation is the subject of a congressional inquiry received 
by this Office and one on which we have requested, by letter dated 
August 12, 1971, a full report from your Department. 

As to the General Counsel’s first example, 20 U.S.C. 1206(b) provides 

- that: 

(b) No payment shall be made to any State from its allotment for any fiscal 
year unless the Commissioner finds that the amount available for expenditure 
by such State for adult education from non-Federal sources for such year will be 
not less than the amount expended for such purposes from such sources during 
the preceding fiscal year. [Italic supplied. ] 

The implementing statutory regulations (45 CFR 166.28) provides as 
follows: 


Before a State may receive a payment from its allotment under section 304(b) 
of the Act, the Commissioner must find, pursuant to section 307(b) of the Act, 
that there will be available for expenditure by the State including its political 
subdivisions, for basic education for adults, from non-Federal sources during the 
fiscal year for which the allotment is made, an amount equal to not less than the 
total amount expended for such purposes from such sources during the preceding 
fiscal year. The information received under § 166.47 (a) and (b) shall serve as the 
basis of the Commissioner’s finding. [Italic supplied.] 


The statute involved in clear and unequivocal terms prohibits the 
making of a grant payment to any State for any fiscal year unless the 
Commissioner of Education finds that the amount available for expen- 
diture by such State for project purposes from non-Federal sources will 
not be less than the amount expended for such purposes from such 
sources during the preceding fiscal year. It is clear that the Congress 
intended that each State’s financial contribution to the program be not 
less than that of the previous year. In other words, the Congress did 
not intend grant funds to be available to a State for grant (program) 
purposes, unless the State agreed to meet all the requirements for en- 
titlement to such grant as set forth in the statute and implementing 
statutory regulations. 

Since the State involved must be considered to have constructive, if 
not actual, notice of both the statute and regulation involved, we do 
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not think there is a valid basis, as a general proposition, for waiving 
the recovery of the grant funds where that State fails to meet the 
financial contribution requirement of not less than the prior year State 
expenditures on the program. It is recognized however that there might 
be some exceptional cases where the total amount of the grant would 
not have to be recovered such as where the State due solely to circum- 
stances beyond its control was unable to expend all of its anticipated 
contribution. These exceptional cases will have to be considered on an 
individual basis. 

We recognize that the requirement that improperly used grant funds 
be in all cases repaid may in some instances impose hardships on gran- 
tees who have in good faith relied on, and acted upon, a Federal 
agency’s prior determination of eligibility. However, the erroneous ini- 
tial determination made by HEW, while unfortunate for the grantees, 
may not be used by your Department as the justification for not re- 
quiring repayment of the monies in question. It is well established that 
the Government is bound only by acts of its agents which are within 
the scope of their delegated authority. See: Lloyd’s Acceptances, 7 
Wall. 666; Federal Crop Insurance Corporation v. Merrill, 332 U.S. 
380, 384 (1947). Moreover, the rule is equally well established that offi- 
cers and agents of the Government have no authority to give away the 
money or property of the United States, either directly or by the re- 
lease of vested rights. Bausch & Lomb Optical Co. v. United States, 78 
Ct. Cl. 584 (1934) ; 20 Comp. Gen. 448 (1941) ; 40 Comp. Gen. 309, 311 
(1960). In our view, not to require repayment of funds in the hands of 
an ineligible grantee could have the effect of binding the United States 
to the improper and erroneous initial award determination and would, 
in effect, constitute the giving away of United States funds without 
authority of law. 

With respect to the applicability of the guantum meruit doctrine, 
this doctrine would not appear to be for application in the kinds of 
circumstances presently in question. The guantum meruit doctrine has 
been applied in numerous cases involving goods or services received by 
the Government in the absence of an express contractual provision 
therefor. The right to payment on such a basis is predicated on the 
theory that it would be unfair for one party to have the tangible bene- 
fits of the labor of another without recompense, and that payments so 
justified are authorized on the basis of the value received by the Gov- 
ernment agency. 40 Comp. Gen. 447, 451 (1961). The instant situation 
differs in a material sense, in our view. It cannot be said that any meas- 
urable tangible benefit, as traditionally understood in the context of 
the quantum meruit and quantum valebat contract cases, has accrued 
to the Government or that the activities carried out by the grantee con- 
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stitute efforts or labor performed solely for the direct benefit of the 
United States. 

As to the applicability of contract principles to the subject matter of 
Federal grants, this Office has never indicated, nor has any court, as 
far as we can ascertain, that all contract principles, both equitable and 
legal, apply to the subject matter of grants. In 41 Comp. Gen. 134, 137 
(1961), and in other cases, we have stated the generally accepted prin- 
ciple that once a grant has been offered and accepted, a contractional 
relationship exists between the Government and the grantee. However, 
for the reasons stated above, we do not believe the quantum meruit doc- 
trine would be applicable in cases involving grants, at least in the kinds 
of circumstances presently in question. 

Concerning example No. (3), we have been informally advised by a 
representative of your Department that 45 CFR 405.31 is applicable to 
research fellowships awarded by the Social and Rehabilitation Service. 
This regulation provides, in pertinent part, as follows: 

Research fellowships are available to any person who has demonstrated ability 
and special aptitude for advanced training or productive scholarship in the pro- 
fessional fields which contribute to the vocational rehabilitation of handicapped 
persons. Predoctoral, postdoctoral, and special research awards are made. A 


eandidate for a fellowship shall meet the qualifications established by the Ad- 
ministrator for carrying out the purpose of research fellowships, including: 


* . * . . * . 

(ec) He shall not be receiving other Federal educational benefits during the 
period of the Social and Rehabilitation Service fellowship. 
The quoted regulation was apparently issued pursuant to the authority 
contained in 29 U.S.C. 37(b) and thus is a statutory regulation. It is 
well established that valid statutory regulations have the force and 
effect of law. See Public Utilities Commission of California v. United 
States, 355 U.S. 534, 542 (1958) ; 31 Comp. Gen. 193 (1951) ; 38 zd. 248 
(1958) ; 40 id. 473 (1961) ; id. 691 (1961) ; and 43 id. 516 (1964). 

The cited regulation was published in the Federal Register (as well 
as the Code of Federal Regulations) and, hence, everyone is charged 
with knowledge of the regulation. See Federal Crop Ins. Corp. v. 
Merrell, supra. Thus, we are not aware of any basis for waiving re- 
covery of the grant in connection with example No. (3). 

Considering the foregoing, you are advised that while there may 
be some instances where your Department would not be required to 
seek repayment of grant funds from a “technically ineligible grantee,” 
each case must be decided on its merits. Thus, this Office cannot lay 
down any general guidelines pertaining to the recovery or nonrecovery 
of grant funds from grantees subsequently determined to be ineligible 
for a grant under the law involved and/or applicable regulations. 
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[ B-173282 J 


Public Utilities—Relocation—Government Liability 


The request of the Potomac Electric Power Company (PEPCO) for reimburse- 
ment of facilities relocation costs incurred incident to the construction of the 
Library of Congress James Madison Memorial Building was properly denied in 
the absence of statutory authority similar to that under which PEPCO is being 
reimbursed for relocations of their facilities in connection with the Metro pro- 
gram, and neither the appropriation measures for the Library of Congress build- 
ing nor any other authority provides for the payment of the utility location costs . 
by the Architect of the Capitol. 


To the Architect of the Capitol, September 15, 1971: 


Reference is made to your letter of June 16, 1971, concerning the 
request of the Potomac Electric Power Company (PEPCO) for reim- 
bursement of facilities relocation costs incurred incident to the con- 
struction of the Library of Congress James Madison Memorial 
Building. 

You state in your letter that you denied PEPCO’s request based on 
our decision 10 Comp. Gen. 331 (1931). In that case we held that the 
appropriation made for the construction of underground duct lines 
from the Capitol power plant to new public buildings was not avail- 
able for the payment of the costs of relocating public utilities. The case 
then went on to state: 

Rights of way or franchises granted * * * to public utility corporations, in 
public streets, ete., to operate their business are usually coupled with reserva- 
tions that the public utility company will, upon demand of the granting authority, 
vacate the streets, etc., or relocate or divert its conduits, lines, etc., to meet the 
needs of the granting authority as they arise. It is understood that the franchises 
of public utility companies in the District of Columbia are granted on such a basis 
and that when the need of the Federal Government or the District of Columbia 
government so require in connection with the construction of public buildings, 
ete., such public utility companies are under obligation to remove, divert, or re- 
locate their lines, conduits, etc., without cost to the Federal Government or the 
District of Columbia. 

In another line of cases we have consistently held that in the absence 
of specific statutory authority, appropriations for the construction of 
roads and trails could not be used for the purpose of paying the cost of 
removing and relocating public utility lines on public property when 
they interfered with the paramount right of the United States to use 
the lands. See 44 Comp. Gen. 59 (1964) and cases cited therein. 

PEPCO alleges that our rulings have not been consistently applied 
and cites the federally assisted Metro program in which they are being 
reimbursed for relocations of their facilities and the policy of the 
Bureau of Public Roads. In the Metro program, however, there is 
specific statutory authority for such reimbursement. (Section 68 of 
the act of November 6, 1966, Public Law 89-774, 80 Stat. 1347.) Inso- 
far as utility relocation payments by the Bureau of Public Roads are 
concerned see 23 U.S.C. 123. The appropriation measures for the 
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Library of Congress building contain no similar authority, nor are 
we aware of any other law authorizing payment by the Architect of 
the Capitol of the type of costs involved here. 

Under these circumstances we find that you were correct in deny- 
ing PEPCO’s request for reimbursement and requiring that it per- 
form the necessary relocation work without cost to the Government. 


[ B-173489 J 


Bidders—Qualifications—Security Clearance 


The provision in an invitation for bids to improve a Navy facility that stated 
“only bids received from contractors having active facilities security clearance 
of confidential or higher will be considered” does not require that a bidder have 
the necessary clearance on the date of bid opening to be considered as the 
requirement is not a condition precedent to the submission of a bid but rather 
constitutes an aspect of bidder responsibility, evidence of which is for submission 
by the time performance is required. Therefore, the bids of the low bidder who 
did not possess clearance and the second low bidder who only held an interim 
clearance at bid opening time may be considered. Furthermore, an interim 
clearance is as valid as a final one, and the grant or denial of a security clearance 
to bidders or contractors is a discretionary act that will not be questioned unless 
the clearance was improperly issued. 


To Kirkland, Ellis, Hodson, Chaffetz, Masters & Rowe, 
September 15, 1971: 

Reference is made to your legal memorandum received on August 31, 
1971, and prior correspondence, on behalf of Ocean Electric Corpora- 
tion, protesting against the award of a contract to any other bidder, 
under invitation for bids (IFB) No. N62470-71-B-0859, issued by the 
Department of the Navy, Naval Facilities Engineering Command, 
Atlantic Division, Norfolk, Virginia. 

For the reasons hereinafter stated, the protest of Ocean Electric 
is denied. 

The IFB, issued on May 20, 1971, as a small business set-aside, 
solicited bids for a construction contract to modify and improve the 
existing air-conditioning and heating systems, improve the electrical 
lighting and power systems, replace certain plumbing fixtures and 
toilet partitions, and incidental related work at the Naval Air Rework 
Facility, Naval Air Station, Norfolk, Virginia. Bids were opened as 
scheduled on June 22, 1971, and were abstracted as follows: 





Bidder Price 
Joseph S. Floyd Corporation $675, 346 
Parker Sparks, Inc. 785, 000 
Ocean Electric Corporation 809, 074 
Leon H. Perlin Co. 815, 900 
Vanguard Construction Corp. 870, 281 


J. E. Weddle & Associates 879, 825 
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Both the cover sheet and bid form of the IF B contain the following 
statement : 


ONLY BIDS RECEIVED FROM CONTRACTORS HAVING AOTIVD FACILI- 
TIES SECURITY CLEARANCE OF CONFIDENTIAL OR HIGHER WILL BE 
CONSIDERED. 


In this regard, paragraph 1A.14 of the IF'B specifications provides as 
follows: 


1A.14 Security Requirements. No employee or representative of the contractor 
will be admitted to the site of the work unless he furnishes satisfactory proof 
that he is a citizen of the United States or if an alien, his residence within the 
United States is legal. No employee or representative of the contractor will be 
admitted to the classified areas of the work until he has received a security 
clearance for CONFIDENTIAL. Workmen will be permitted access to only 
those areas within the existing building where work is to be performed here- 
under. Personnel security clearance for his employees to have access to the 
site shall be initiated and obtained through the Officer in Charge, who will 
furnish necessary instructions. Initiation of clearance will require submittal 
of detailed information regarding each person to be cleared. Clearance is expected 
to require six weeks to two months. During the bidding period, contractors having 
the proper security clearance will be allowed to inspect areas of the existing 
building in which work is to be performed hereunder. Contractors must be 
escorted during inspection in security areas. The Contractor shall be required 
to arrange with the Security Officer, Naval Air Rework Facility, U.S. Naval Air 
Station to obtain required identification badges for each of his employees and 
shall be held responsible for strict accountability of all badges issued to his 
employees. Any person violating security regulations shall be denied further 
entrance to the building. These requirements are in addition to the basic 
“Security requirements” paragraph in the Section entitled “Additional General 
Paragraphs.” 


In view of these statements in the IF'B, the Navy requested informa- 
tion from the two regional oflices of the Defense Contract Administra- 
tion Services (DCAS) as to which bidders held active facilities 
security clearances at the time of bid opening. The responses of the 
DCAS regional offices, received by the Navy on June 25 and 26, 1971, 
are quoted, in pertinent part, below: 

As of 2:00 P.M. 22 June 1971 Ocean Electric Corp. * * * held a secret clear- 
ance. Parker-Sparks Inc. * * * was eligible for an interim secret clearance; 
however, administrative processing had not been completed by this Headquarters. 
Joseph 8. Floyd Corp. * * * , Leon H. Pearling Company, Inc. * * * and J. BE. 


Weddle Associates, Inc. * * * were not cleared facilities. 


‘ aaa ck en Construction Corporation * * * cleared secret 20 March 


With this information in hand, the Navy refused to consider the 
low bid of Joseph S. Floyd Corporation for award, since that firm did 
not possess the required security clearance, and, in fact, had not 
applied for the clearance until only 2 working days before bid opening. 
By letter dated June 29, 1971, the cognizant DCAS regional office 
advised the Navy that the second low bidder, Parker-Sparks, “is 
cleared: INTERIM SECRET.” The president of Ocean Electric, by 
letter of June 29, 1971, filed a protest before award with our Office 
on the ground that any contemplated award by the Navy to Parker- 
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Sparks would be improper because that firm did not possess an active 
facilities security clearance of confidential or higher on the date of 
bid opening as required by the IF B. 

Initially, you contend that the “issuance of even an interim security 
clearance to Parker-Sparks, Inc., some seven days after bid opening 
was in itself contrary to the regulations of the Department of Defense 
governing the issuance of security clearances and thus illegal and of 
no effect.” Expanding on this contention, you state that the interim 
secret facilities clearance granted Parker-Sparks is not fully as valid 
as the final secret security clearance necessitated by the IFB. The 
Navy rebuts this contention by asserting that “it is our position that 
the Industrial Security Regulation which governs the Department of 
Defense in security matters, are internal regulations, minor violations 
of which would not render actions illegal.” Furthermore, the Navy 
advised that “An interim clearance is fully as valid as the final clear- 
ance as far as access to classified materials and areas is concerned, and 
is issued as an expedient where circumstances dictate.” 

The grant or denial of security clearances to bidders or contractors 
is a matter within the discretion of the Department of Defense 
(DOD). In the absence of clear and convincing evidence that a security 
clearance was improperly issued, we have held that the grant of such 
clearance to a bidder or contractor will not be questioned. Cf. 
B-159469, B-160265, March 22, 1967. While the Navy may not have 
strictly followed the provisions of the DOD Industrial Security Regu- 
lation (DOD ISR), (DOD Directive No. 5220.22-R), in initiating a 
security clearance request for Parker-Sparks, there is no evidence that 
the interim secret clearance was improperly granted by DCAS, the 
agency within DOD responsible for issuing such clearances. Moreover, 
our review of the appropriate security regulations uncovers no distinc- 
tion between the level of classified information to which a contractor 
holding a final facility security or an interim facility security clear- 
ance would have access. 

You urge that the two lower bidders are not eligible for award since 
neither bidder possessed a security clearance of confidential or above 
at the date of bid opening. DCAS informed the Navy 3 working days 
after bid opening that, as of the date of bid opening, Parker-Sparks 
was “eligible” for an interim secret clearance. By letter dated 5 work- 
ing days after bid opening, DCAS advised the Navy that Parker- 
Sparks possessed an interim secret clearance. Also, we note that 
Parker-Sparks initiated its request for a security clearance on an 
expedited basis by letter dated May 20, 1971, the same day the IFB 
was issued. By speedletter of May 25, 1971, the Navy requested that 
the cognizant DCAS regional office process a facility security clear- 
ance of secret for Parker-Sparks. Moreover, Parker-Sparks forwarded 
the necessary security agreement forms by June 11, 1971, to the 
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cognizant DCAS regional office to fulfill the processing requirements 
of its security clearance request. 

In its initial report on the protest to our Office, the Navy stated 
that, on the basis of the DCAS information of June 25, “this Com- 
mand considered that the firm of Parker-Sparks, Inc., was cleared for 
an active facilities clearance of Interim Secret as of the day of bid 
opening, and was accordingly, eligible to receive award of this con- 
tract.” In a supplemental report to our Office, the Navy changed its 
position and advised : 

* * * the firm of Parker-Sparks had been investigated by DCASR before the 
bid opening date, and this investigation had satisfied DCASR that the firm was 
eligible for an interim clearance. Under these circumstances, it was considered 
that the firm had met our mandatory requirement, that the successful firm be 
able to begin performance immediately upon receiving notice of award. Delay of 


award pending final clearance would have created crucial delays, and therefore 
the interim clearance was accepted. * * * 


* * * * * * 2 

As noted earlier, this Command’s basic requirement in the procurement was for 
a contractor who could begin work immediately upon receipt of a Notice of 
Award. This requirement was mandatory, and was not waived as contended by 
the protestant. What was waived was any necessity for the bidder to have the 
clearance in hand on 22 June, the day of bid opening. This was waived as a minor 
item, so long as the aforementioned mandatory requirement was met. Award 
was not withheld “pending their clearance,” as contended by the protestant, nor 
was that firm afforded any special treatment. 

We note that section 2-102b of the DOD ISR recognizes the possi- 
bility of the issuance of an interim security clearance where an award 
must proceed due to urgency. In this regard, you believe that the Navy’s 
attempt to waive the requirement for a bidder to have a security clear- 
ance by bid opening compromises the integrity of the competitive 
bidding system. Also, you vigorously object to that which is implicit in 
the Navy’s present position that the low bidder might no longer be pre- 
cluded from consideration for award since the firm’s application for 
a security clearance is, as the Navy reports, “presently being processed, 
and a clearance is expected shortly.” 

We must observe that, in accordance with the provisions of para- 
graph 1-703(b) (5) of the Armed Services Procurement Regulation, 
the earliest date that the Navy could have awarded the contract would 
have been June 29, 1971, the date that Parker-Sparks was officially 
cleared “interim secret.” That paragraph provides, as follows: 

(5) Award of Set-Aside Procurements. Except as provided in 3—-508.1 or when 
the contracting officer determines in writing that award must be made without 
delay to protect the public interest, award will not be made prior to (i) five work- 
ing days after the bid opening date for procurements placed through small 
business restricted advertising, or (ii) the deadline date for submitting a pro- 
test set forth in the notification to the apparently unsuccessful offeror(s) for 
small business set-aside procurements placed through conventional negotiation. 
[Italic supplied. ] 

The specific requirement of the IFB with which you contend that 
both lower bidders failed to comply before bid opening reads, as 
follows: 
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ONLY BIDS RECEIVED FROM CONTRACTORS HAVING ACTIVE FACILI- 
TIES SECURITY CLEARANCE OF CONFIDENTIAL OR HIGHER WILL 
BE CONSIDERED. 

Nothing in the quoted statement specifically requires that a bidder 
have the necessary clearance on the date of bid opening in order to 
permit consideration of his bid. Moreover, keeping this conclusion in 
mind, in view of the fact that an award could not have been made prior 
to June 29, 1971, we doubt if the Navy could have refused to award 
a contract to any bidder whose clearance became effective between bid 
opening and June 29. This alone, in our opinion, would have compelled 
the Navy to consider the bid of Parker-Sparks for award. Therefore, 
we need not consider the question whether Parker-Sparks possessed an 
active facilities security clearance of interim secret on the date of bid 
opening. 

In any event, we feel constrained to comment further on the security 
clearance requirements of the IFB. The express purpose of prescribing 
that contractors possess the designated security clearances was to per- 
mit access by the contractor’s employees to the classified areas where 
the work was to be performed. Therefore, in view of the fact that the 
IFB did not necessarily preclude consideration of a prospective con- 
tractor, prior to performing work in classified areas, who did not hold 
a requisite clearance at bid opening, we find that such a requirement 
constituted an aspect of the bidder’s responsibility. See B-161211, 
July 11, 1967, and cases cited therein; and B-167536, October 17, 1969. 
In this regard, we quote from B-161211, supra, which discusses the 
legal ramifications where, as here, a security clearance requirement con- 
stitutes a matter of responsibility : 

It is our view that the quoted provision required that the contractor, not the 
bidder, possess a facility clearance prior to performing work in specified areas 
and constituted a requirement regarding the bidder’s responsibility as a prospec- 
tive contractor. Such a requirement was not a condition precedent to submission 
of a bid, and proof or evidence of such qualification could be furnished at any time 
prior to performance of work under the contract. We have held with respect to 
responsibility that the critical time is the time for performance, plus any lead 
time which may be necessary in the particular case. Since the invitation re- 
quirement could be met at any time prior to performance, the provision readily 
can be interpreted to have required that the evidence of clearance be provided 
at some time after the bids were opened. The availability of evidence of security 
clearance, therefore, did not affect the responsiveness of the bid which had to 
be decided on the basis of information submitted prior to or at bid opening. Com- 
pare B-142350, March 30, 1960, 39 Comp. Gen. 655 and 38 Comp. Gen. 423. Under 
this view, the fact that the successful bidder did not have pertinent security 
clearances at the time of opening of bids or even at the time of award does not 
furnish a valid legal basis for disturbing the award of the contract. See 43 
Comp. Gen. 77; B-160085 dated October 18, 1966, 46 Comp. Gen. 326. 

Continuing in this view, even if we had construed the IF'B to require 
an adequate security clearance as of the date of bid opening, such a 
construction would not alter our conclusion. The mere method of stat- 
ing a particular requirement by attempting to compel compliance by 
bid opening does not change the essence of the purpose for which the 
information is required, and if it is required to determine responsibil- 
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ity, it cannot be made a matter of responsiveness or, as you argue, eligi- 
bility. See 45 Comp. Gen. 4, 7 (1965) ; and B-165799, March 25, 1969; 
and see B-160538, November 15, 1967. Further, invitation requirements 
which fix the time of compliance as the date of bid opening normally 
relate to the timely procurement of the requested services and are 
matters of procurement responsibility and convenience. Had the con- 
tracting officer determined that performance could not be delayed 
pending DCAS consideration and resolution of the Parker-Sparks 
clearance request, we would be in no position to object. On the other 
hand, the Navy’s time requirements obviously did not require such 
action, rendering consideration, at that time, of the Parker-Sparks bid 
permissible. See 47 Comp. Gen. 539, 543 (1968), wherein we ruled 
on the necessity of holding a valid license to perform the required work 
at bid opening. 

You state that the Navy’s possible consideration of the bid of 
Joseph S. Floyd Corporation would make a mockery of the competitive 
bidding system, since that firm did not possess any security clearance 
at either the time of bid opening, or at the time performance was con- 
templated to have begun, but for your protest. As stated above, the 
time for submission of evidence of a bidder’s responsibility is governed 
by the time when performance is required. In this case, in view of the 
preaward posture of your protest, contract performance, of course, is 
not required as of this date. Therefore, we would have no objection to 
the Navy’s consideration of that bid if that firm will have the necessary 
clearance prior to the time for contract performance. See B—160538, 
B-160540, March 24, 1967. 

In conclusion, you allege that any waiver or relaxation of the re- 
quirements for clearance by bid opening operates to the detriment of 
any bidders misled thereby into not submitting bids unless they pos- 
sessed the requisite clearance. However, since at least three of the six 
bidders did not. possess security clearances at bid opening, it does not 
appear that prospective contractors were discouraged from bidding or 
interpreted the security clearance provision as required clearance at 
bid opening. But even if some bidders were discouraged from bidding, 
such a situation would not operate to dilute the responsibility charac- 
teristics of the security clearance requirements of the IFB. Further, 
adequate competition was obtained, as evidenced by the submission of 
six bids in response to the IF B. See B-161211, supra. 


[ B-173392 J 


Bids—Late—Hand-Carried Delay 


A hand-carried sealed bid delivered after the bid opening officer began to open 
the first bid may not be considered on the basis the corridor clock upon which 
the messenger relied was 2 minutes earlier than the special clock in the bid 
opening room, which is regulated by Western Union to accurately reflect Naval 
Observatory time, since there is no reason to assume the corridor clock reflected 
the local time specified in the invitation for bids and the special clock did not 
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and, therefore, the bid opening officer properly relied on the special clock in 
designating the bid opening time had arrived. Furthermore, notwithstanding it 
would be in the best interest of the Government to consider the rejected bid, 
paragraphs 2-303.1 and 2-303.5 of the Armed Services Procurement Regulation 
prohibiting consideration of late bids are regulations that must be strictly con- 
strued and enforced in order to maintain the integrity of the competitvie bid- 
ding system. 


To James P. Smith, September 17, 1971: 


Reference is made to your letter of July 21, 1971, and subsequent 
correspondence culminating with your letter of September 10, rela- 
tive to your protest in behalf of Wilkinson and Jenkins Construction 
Company under invitation for bids (IFB) No. DACW 41-71-B-0116 
covering channel stabilization work in the Missouri River. In effect, 
you protest against the adverse finding by the contracting officer that 
the hand-carried bid of Wilkinson and Jenkins was received after the 
official closing time for receipt of bids. 

Amendment 1 to the IFB, issued June 1, 1971, provided under the 
heading “Bidding Time” the following: 


Sealed bids in one copy for the work described herein will be received until 
1:00 p.m. local time at the place of bid opening, 17 June 1971, in Room No. 148A, 
Federal Building, 601 East 12th Street, Kansas City, Missouri 64106, and at that 
time publicly opened. Hand carried bids delivered immediately prior to bid open- 
ing shall be delivered to the above designated room. 


A memorandum prepared by the bid opening officer, and dated June 
17, 1971, relates the contracting agency’s understanding of the circum- 
stances, under which the bid of Wilkinson and Jenkins was received, 
as follows: 


1. This bid was scheduled to open 1:00 p.m. local time in room 148A of the 
Federal Building, 601 East 12th Street, Kansas City, Missouri. Room 148A is 
the customary opening room inasmuch as Western Union maintains a special 
clock for the Corps of Engineers in this room. 

2. The clock is controlled by a master clock at Western Union headquarters 
in Kansas City, which clock is regulated by universal time of the Naval Ob- 
servatory time. This service was obtained by the Corps to eliminate any possi- 
bility that the bid opening officer would proceed in opening the bids on errone- 
ous times. This clock has a red bulls-eye on its face that lights up when the 
hour is reached, and openings are begun upon its illumination. 

8. Several contractors had submitted their bids and were awaiting the sched- 
uled opening time. Approximately two minutes before 1:00 p.m., the bid open- 
ret announced that such bids would be opened at the scheduled time of 
1:00 p.m. 

The red light flashed on at 1:00 p.m., the bid opening officer announced that 
it was 1:00 p.m., the appointed time for opening the bids, and proceeded to open 
the first bid. Thereupon a man appeared in the door of the room who attracted 
the bid opening officer’s attention, and approached the table and asked if this 
was where the bids were being opened. The bid opening officer examined the 
envelope and, noting that it carried the identification for the current bid open- 
ing, accepted the bid, placed it on the table away from the other bids and asked 
the man to have a seat. 

4. Bids were opened and read and, as agreed by Mr. Schauf of Counsel, who 
sat at the table during the aforementioned events, announcement was made that 
we were in possession of an unopened bid which may or may not be considered. 

5. As the group disbanded, the bidders approached the bid opening table and 
all offered the opinion that the bid was late and should not be considered. 

6. Later, Mr. W. C. Wilkinson called saying that his man who had delivered 
the bid stated that he was waiting in the hall outside the door and waited until 
the clock in the hall neared 1:00 p.m. before entering the room. He said the 
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clocks are approximately 1 minute apart—the Western Union clock faster— 
there is a 55 second difference in the time, as he claimed. 

7. The bids were read to Mr. Wilkinson who stated that his bid was between 
the Government estimate and the apparent low bidder; therefore, he wants his 
bid considered. 

From the documents submitted in support of your protest, which 
included a transcript of a “hearing” before the contracting officer on 
June 21, it appears that the events leading up to submission of the 
Wilkinson and Jenkins bid were substantially as follows: 

Mr. John Hannon was entrusted by William C. Wilkinson, the pres- 
ident of Wilkinson and Jenkins, with the responsibility of present- 
ing the company’s previously prepared sealed bid at the time stated 
for bid opening. Mr. Hannon arrived at the district office about 10:00 
a.m., since he had heard the bids “could have been opened at 11:00. 
He was informed that 1:00 p.m. was the correct time and states that 
he did not consider turning the bid in at the earlier time as he “didn’t 
want to turn it in until right before 1:00.” Mr. Hannon turned the 
bid over to his son, Ronnie Hannon, who retained it until he finally 
delivered it to the bid opening room. Both Hannons aver that they 
set their watches with a clock in the corridor, and rechecked them 
with other clocks on the ground floor of the building. Neither entered 
the first floor bid room prior to their entrance near bid opening time. 
Both Hannons allege that Ronnie Hannon entered the bid opening 
room two minutes before bid opening time by the corridor clock. Ad- 
ditionally, Ronnie alleges that he went directly to the bid opening 
desk, gave the bid envelope to Mr. Schauf, who handed it to the bid 
opening officer, whereupon that official either told him he was “right 
on the nose” or that he “made it by the nose.” 

Thereafter according to Ronnie Hannon’s testimony at the “hear- 
ing,” the bid opening officer asked him to sit down, them said it was 
time for the bids to be opened, and proceeded to open the first bid. 

You contend that since the IFB set the bid opening at 1:00 p.m. 
“local time,” and the Hannons were not aware of the special clock 
in the bid opening room they were justified in relying on the corridor 
clocks as correctly reflecting “local time,” and the bid should there- 
fore be considered as received in time. 

Alternatively, you contend that the bid opening officer’s statement 
to Ronnie Hannon that he was “right on the nose” indicates that the 
bid was timely delivered even if bid opening time is determined by 
the clock in the bid opening room. 

Finally, you contend that even if the bid was delivered after the 
bid opening time, it must have been delivered less than 1 minute after 
bid opening time. In view thereof, and since it is undisputed that no 
bid had been opened and read at the time, you contend that no com- 
petitive advantage could accrue to Wilkinson and Jenkins; that it 
would not be prejudicial to the other bidders if the bid is now opened 
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and considered for award ; and it would therefore be in the best interest 
of the Government to do so since the bid is low by more than $40,000. 

With respect to your contention that “local time,” as that term is used 
in the IFB, should be considered to mean the time shown by the cor- 
ridor clocks rather than the bid opening room clock, it should be noted 
that the inclusion of this term in invitations for bids is attributable 
to a decision of this Office which directed its use to preclude confusion 
resulting from use of “Eastern Standard Time,” “Central Standard 
Time,” “Daylight Savings Time” and other similar terms. 49 Comp. 
Gen. 164 (1969). While no consideration was given in the decision as 
to how the correct “local time” was to be determined for bid opening 
purposes, it is our opinion that the term must, on military procure- 
ments, be read in conjunction with ASPR 2-402.1, which provides as 
follows: 

The official designated as the bid opening officer shall decide when the bid 
opening time has arrived, and shall so declare to those present. He shall then 
personally and publicly open all bids received prior to that time, and when 
practicable read them aloud to the persons present, and have the bids recorded. 

The record indicates that the clock in the bid opening room was a 
special clock regulated by Western Union to accurately reflect Naval 
Observatory time. The record does not indicate that the corridor clocks 
were so regulated, and there is no valid basis for assuming that the 
corridor clocks reflected the correct local time while the clock in the 
bid opening room was incorrect. Under the circumstances, we must 
conclude that the bid opening officer acted properly in relying on the 
clock in the bid opening room as establishing the time for bid opening, 
and that the Hannons were not justified in relying upon the corridor 
elocks even though they were in ignorance of the existence of the bid 
opening clock. 

Concerning your contention that the bid was delivered to the bid 
opening officer on time, we note that Ronnie Hannon’s testimony at the 
“hearing” indicated he did not notice the clock in the bid opening room 
when he entered, and he was therefore unable to testify as to the time 
reflected by that clock. The only basis for concluding that the bid was 
timely by that clock is the testimony of Ronnie Hannon that the bid 
opening officer either said he was “right on the nose” (page 16 of the 
transcript) or that he “made it by the nose” (page 34 of the transcript). 

Conversely, the bid opening officer’s memo of June 17, which appar- 
ently was written immediately after the bid opening and must there- 
fore be given full credence, indicates that the red light on the clock 
flashed, the bid opening officer announced that it was time for opening 
of bids, and began to open the first bid before Mr. Hannon appeared. 
That this was in fact the case would appear to be borne out by the 
advice in paragraph 5 of the statement that all other bidders indicated, 
as they left the room, that the Wilkinson and Jenkins bid should be 
considered a late bid. On the record, we therefore conclude that the bid 
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was not delivered until after 1:00 p.m., as shown by the clock in the 
bid opening room. 

With respect to your final contention, that it would be in the best 
interest of the Government to coisider the bid, the Armned Services 
Procurement Regulation (ASPR), which furnish direction and rules 
applicable to bid openings, are quite detailed and specilic as to the han- 
dling of late bids, First, ASPR 2-3803.1 provides that: 

Lids which are received in the office designated in the invitation for bids after 
the exact time set for opening are “late bids,” even though received only one or 
two minutes late (but see 2-402.3). Late bids shall not be considered for award 
except as authorized in this paragraph 2-803. [Italic supplied.] 

Additional, ASPR 2-303.5 which deals with hand-carried bids and 
hence is for applicable here reads: 

A late hand-carried bid, or any other late bid not submitted by mail or telegram, 
shall not be considered for award, [Italic supplied.] 

This Office has consistently taken the position that these, and other 
similar, regulations must be strictly construed and enforced. Thus, in 
our decision reported at 47 Comp. Gen. 784 (1968), where a bid was 
hand delivered late, but prior to opening of the first bid, we said: 

In keeping with the clear mandate of these regulations, this Office has con- 
sistently refused to permit consideration of hand delivered bids after the time 
set for the final receipt of bids even where no bids have been opened. B—137550, 
December 18, 1958 and B-164073, April 24, 1068. 

Your client's lack of knowledge of other bid prices and good faith are, under 
the circumstances, not relevant. Further, it is the opinion of this Office that com- 
petition is strengthened by insuring that only those bids received before the time 
stated are for consideration. While this may operate harshly in certain instances, 
any relaxation of the rule would inevitably create confusion and disagreements as 
to its applicability under varying circumstances and would inerease the oppor- 
tunity for frauds. B-130889, March 26, 1957. 

While the bid in that case was delivered 15 minutes after the time 
set for bid opening, we are aware of no reason why a distinction 
should be made, or a different conclusion should be reached where, as 
in the instant case, it appears that the bid was hand delivered about 
55 seconds after bid opening time. See, in this connection, B-157550, 
December 18, 1958, in which we reached the same conclusion where a 
bid was 5 minutes late; B-130889, March 26, 1957, where the bid was 
2 minutes late; and B-164073, April 24, 1968, where the bid was 4 min- 
utes late by the bid opening room clock, but only 1 minute late by the 
time subsequently determined to be the correct time. As stated repeat- 
edly in the decisions of this Office, we believe that maintenance of con- 
fidence in the integrity of the competitive bidding system is of much 
greater importance than a monetary saving in an individual procure- 
ment. 

In view of the foregoing, it is our opinion that the bid of Wilkinson 
and Jenkins must be considered a late bid and cannot properly be con- 
sidered for award. 


Accordingly, your protest must be denied. 
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[ B-173849 J 


Pay—Retired—Disability—Recomputation of Retired Pay—“High- 
est Percentage of Disability” 

A member of the uniformed services who when retired for length of service was 
found to be physically fit for military duty despite residual muscle damage from 
war wounds and who suffered a myocardial infarction when he voluntarily re- 
turned to active duty is entitled to combine the percentages of both disabilities 
in the recomputation of his retired pay under 10 U.S.C. 1402(b), even though 
the section only provides for the member's return to his earlier retired status, 


for pursuant to section 1402(d), his disability retired pay must be based upon 


the highest percentage of disability attained while on active duty after retire- 
ment and, therefore, the member's disability from war wounds continuing to 
exist upon his return to retired status is for inclusion in the “highest percentage” 
determination, notwithstanding the wounds did not render him unfit for active 


military service, 


To the Secretary of the Army, September 17, 1971: 

Further reference is made to letter dated August 11, 1971, from the 
Assistant Secretary of the Army (FM), requesting a decision whether, 
in the recomputation of the retired pay of a member of the uniformed 


services pursuant to 10 U.S.C. 1402(b), the percentage of disability 
incurred on active duty after retirement may be combined with the 
percentage of disability found to exist at the time of retirement. The 


request has been assigned Submission SS-A-1131 by the Department 
of Defense Military Pay and Allowance Committee. 


The member to whom the submission refers was retired for length 
of service on January 1, 1965. At that time he was found to be phys- 
ically fit for military service despite residual muscle damage resulting 


from wounds incurred in Korea. Although those wounds were ratable 
in accordance with the Veterans Administration Schedule for Rating 
Disabilities, they were not rated as causing him to be disabled for 
active service, Accordingly, he was retired not by reason of physical 
disability. 

On January 1, 1968, the member voluntarily returned to active duty. 
On July 11, 1970, he suffered a myocardial infarction from which he 
is still recuperating and his case is before the United States Army Dis- 
ability System for release from active service and return to the retired 
list. 

The myocardial infarction is ratable at 60 percent and the ratings 
attributable to the residuals of his war wounds, if combined with rat- 
ings for his present unfitting condition, would result in » combined 
rating of 70 percent. Hence, doubt has been raised as to the proper 
application of 10 U.S.C. 1402(d) in the recomputation of the mem- 
ber’s retired pay when he reverts to an inactive status on the retired 
list, 

Subsection (b) of section 1402, Title 10, U.S. Code, provides as 
follows: 


(b) A member of an armed force who has been retired other than for physical 
disability, and who while on active duty incurs a physical disability of at least 
30 percent for which he would otherwise be eligible for retired pay under chapter 
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61 of this title, is entitled, upon his release from active duty, to retired pay 
under subsection (d). 


Having incurred a disability of more than 30 percent while on active 
duty after retirement, the member, under the provisions of subsection 
(d) of section 1402, may, upon his return to the retired list, elect to 
receive either (1) the retired pay to which he became entitled when 
he retired plus applicable adjustments under 10 U.S.C. 1401a, or (2) 
retired pay computed by taking the highest monthly basic pay that he 
received while on active duty after retirement and multiplying, as he 
elects, by 214, percent of years of service credited under 10 U.S.C. 1208, 
or by “the highest percentage of disability attained while on active 
duty after retirement.” 


Subsection 1402(b) does not provide for physical disability retire- 


ment, but only for return to an earlier retired status with receipt of 
disability retirement pay if the conditions of that section are met. 
This is true because the member retains his retired status while on 


active duty and because clause (1) of 10 U.S.C. 1402(d) permits the 


member to elect to receive the retired pay to which he became entitled 
when he first retired. Furthermore, the member, having already been 
retired, may not be placed upon the temporary disability retired list. 
Thus, the recomputation in his case under the disability retired pay 


formula must be based upon the highest percentage of permanent 
disability he attained while on active duty after retirement. 
Although the member’s disability from his war wounds did not 


render him unfit to be retained in the military service and he was 
retired for length of service, it seems clear that the residual muscle 


damage which was incurred while on active duty was permanent in 
nature. While his reversion to an inactive status on the retired list may 


not be construed as a “retirement,” he is entitled to elect disability 
retirement pay computed on the highest percentage of disability 


attained while on active duty after retirement. That is to say, he is 
entitled to the ratable percentage of disability determined to exist at 


the time of his reversion to the retired list in the same manner as if 
he were retiring for disability under chapter 61, Title 10, U.S. Code, 


which would include all permanent disability then present which was 
incurred while on active duty. 


Accordingly, since the disability resulting from the member’s war 
wounds continued to exist upon his return to retired status, that. dis- 


ability should be included in the computation of the highest. percentage 
of disability which he attained while on active duty after retirement 


even though, when considered alone, the disability resulting from his 
war wounds was not determined to be such as to render him unfit for 
active military service. 
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[ B-135984 J 


Torts—Claims Under Federal Tort Claims Act—Settlement— 
Claimant’s Indebtedness to Government 


Where an agreement with the person whose leg was negligently fractured when 
struck by a food cart while visiting a Veterans Administration (VA) hospital 
provided for settlement of the tort claim in the amount of $25,000, plus $5,857, 
the cost of furnishing emergency and followup care at the hospital pursuant to 
88 U.S.C. 611(b)—a total award of $30,857—the voucher issued in settlement 
of the award should set off the claimant’s indebtedness for the hospitalization 
against the total award, specifying credit of the setoff to the VA, Medical Care 
appropriation. However, where a tort suit filed in a Federal District Court is 
compromised by the Attorney General under 28 U.S.C. 2677, such an agreement 
is a net settlement, as is a judgment that provides for the deduction of an 
indebtedness, and in each case the debt for the emergency hospitalization is 
extinguished notwithstanding the appropriation involved will not be reimbursed. 


To the Administrator, Veterans Administration, September 22, 


1971: 


Reference is made to your letter of May 17, 1971, which raises 
several questions regarding the procedure to be followed in settling 
tort claims where the claimant also has an outstanding debt due the 
Government. 

An example of a situation giving rise to your questions concerned 
an incident that occurred in a VA hospital in which a nonveteran 
female visitor was negligently struck by a food cart fracturing her 
leg. Pursuant to the authority contained in 38 U.S.C. 611(b), the 
visitor was furnished emergency and followup care which, under the 
rate schedule established pursuant to this statutory provision, 
amounted to $5,857. This individual subsequently filed a tort claim 
against the Government and an agreement was reached to settle the 
claim for $25,000, in addition to the care received by her for which 
she had been billed but had not paid. 

You state that this agreement gives rise to the question whether 
the voucher in settlement of the claim which would be submitted to 
the General Accounting Office for processing and subsequently to the 
Treasury Department for payment, should be made out in the amount 
of $30,857 or in the amount of $25,000. It is explained that under the 
first alternative, the claimant would have been required to submit her 
personal check in the amount of $5,857 to satisfy the indebtedness 
incurred due to the hospitalization furnished her. The proceeds from 
the check then would be used to reimburse the Medical Care appro- 
priation pursuant to the administrative provision set forth in the last 
sentence of the Veterans Administration section of the Independent 
Offices and Department of Housing and Urban Development Appro- 
priation Act, 1971, approved December 17, 1970, 84 Stat. 1454, which 
reads as follows: 


No part of the foregoing appropriations shall be available for hospitalization 
or examination of any persons except beneficiaries entitled under the laws 
bestowing such benefits to veterans, unless reimbursement of cost is made to the 
awe at such rates as may be fixed by the Administrator of Veterans 
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By following the procedure outlined above, compliance would be 
had with the above-quoted provision of law in that the appropriation 
would have been reimbursed. However, you state the practical effect 
of such a procedure would be that the amount of the reimbursement 
would actually be obtained from the Treasury Department funds (the 
indefinite appropriation established pursuant to 31 U.S.C. 724(a)) and 
could conceivably be construed as supplementation of one appropria- 
tion from another. 

The second alternative is described in your letter as follows: 


The alternative to the above procedure would be to prepare the voucher to 
be transmitted to GAO and ultimately the Treasury Department, to cover only 
the $25,000 cash benefit, and then terminate, by appropriate administrative 
action, any further attempts to collect the $5,857 relating to medical services 
rendered. While this alternative procedure would seem to be within the broad 
perimeter of authority granted agency heads to take “reasonably necessary” 
action to properly consider, compromise and settle federal tort claims (see 29 
C.G. 111), it also raises questions as to the fiscal procedure which must be 
followed to accomplish it. For example, while the Federal Claims Collection Act 
of 1966 (PL 89-508) authorizes the head of federal agencies, or their designee, 
to compromise or terminate collection action on claims due the United States not 
exceeding $20,000, the regulations implementing this Act, as promulgated by the 
Comptroller General (title 4, CFR, chapter II) and followed by the Veterans 
Administration (title 38, CFR, section 1.900 et seq.), may not permit the termina- 
toin of collection action where the debtor is obtaining a settlement from the 
Government under the Federal Tort Claims Act. Furthermore, unless actual 
reimbursement is made to the Veterans Administration Medical Care appropria- 
tion, the restrictive language of the VA Appropriations Act, cited above, against 
the expenditure of funds to provide hospitalization of non-Veterans Administra- 
tion beneficiaries unless reimbursement is made, might be violated. 


While the above example involves settlement authority of the 
Veterans Administration, it is stated that similar difficulties have 
been encountered in terminating collection action on a debt established 
as a result of emergency hospitalization of a nonbeneficiary where a 
suit filed in a Federal District Court has been settled by the Attorney 
General pursuant to the compromise authority contained in 28 U.S.C. 
2677. In that case the United States Attorney compromised the action 
against the United States for $4,000 and notified your agency to termi- 
nate collection action on a bill for emergency hospitalization which 
amounted to $2,948. 

A third example is cited in your letter but it appears, except for 
the particular appropriation involved, to be so little different from the 
first example cited above as not to require repeating it here. 

You ask to be advised— 

* * * whether the authority granted by the Federal Tort Claims Act is broad 
enough to authorize the agency to terminate or waive collection of a debt due the 
Government by the claimant as part of the overall settlement of a tort claim 
(a procedure which is administratively desirable), or whether we must treat 
the collection of debts due the Government as entirely separate actions, even 
though the money which may ultimately be cnllected on such debt is derived 
from the tort claim settlement, and is thus indirectly paid by the Treasury 
Department. 

For all practical purposes the net effect of either procedure proposed 
with respect to the first example described above is that the indebted- 
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ness is set off against the amount of the tort claim award. If the amount 
of the tort claim award is greater than the debt, the debt is extinguished 
by setoff against the award and the claimant is paid the balance. If 
the amount of the award is less than the indebtedness the indebtedness 
should be reduced by the amount of the award. 

In other words, it is our view that the setoff action is entirely sep- 
arate and apart from any compromise of the indebtedness and such 
action would be proper without regard to the fact that the amount 
of the indebtedness might exceed $20,000 and with or without the en- 
actment of the Federal Claims Collection Act of 1966. This latter 
act neither enlarged nor restricted the authority of a department head 
to compromise and settle tort claims against his department or to 
set off against any tort claim award the amount of the claimant’s 
indebtedness to the Government. 

Consequently, with respect to the first example, the amount of the 
tort claim award is $30,857 against which there shovld be set off the 
amount of the claimant’s indebtedness to the Government. Also, since 
the amount set off properly is for credit to an appropriation account 
the voucher issued in settlement of the claim should specify that the 
amount of the setoff be deposited to the credit of the designated 
account and that the balance of the award be paid to the claimant. 

With respect to the second example it may be noted that the courts 
in entering judgments usually deduct from the amounts otherwise 
determined to be due successful litigants any amounts properly for 
setoff or for allowance under a counterclaim, and judgments then are 
entered in net amounts. Under such a net judgment the amount of the 
indebtedness is satisfied upon entry of that judgment. 

_ The compromise entered into by the United States Attorney in this 
case appears to be in the nature of a net settlement, it being assumed 
that the indebtedness was properly before the Attorney General, and 
thus the compromise agreement also extinguishes the debt for the 
emergency hospitalization. While we think a judgment or compromise 
under the Tort Claims Act should be in the gross amount with instruc- 
tions therein to set off any indebtedness involved, it appears that your 
agency has no alternative in this matter but to comply with the terms 
of a judgment or compromise agreement by terminating the indebted- 
ness, notwithstanding the fact that the appropriation involved will 
not be reimbursed. 


[ B-173630 J 


Timber Sales—Bids—Bid Bond—Sealed Bid-Auction Timber Sale 


Under a combined sealed bid-auction timber sale, thé failure of the high bidder to 
furnish a bid bond with its sealed bid submitted to qualify for the oral bidding— 
a failure corrected before the oral bidding began—was a minor informality, and 
the defect having been remedied, the high bid was properly included in the 
oral bidding. Hven if sections 1-2.404-2(5)(f) and 1-10.103-4 of the Federal 
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Procurement Regulations requiring the rejection of bids to furnish goods or 
services when a bid bond is not furnished applied to timber sales, 38 Comp. Gen. 
532, incorporated in procurement regulations, should not be made applicable to 
the timber sale since the sealed bids only qualified bidders to participate in 
the oral bidding and no competitive advantage accrued prior to the oral bidding 
as no bidder knew whether any other bidder would submit an oral bid in excess 
of his, or any other bidder’s sealed bid price. 


To Bodie, Minturn & Glantz, September 23, 1971: 


Reference is made to your letter of July 15, 1971, with enclosure, 
protesting on behalf of the San Juan Lumber Company (San Juan) 
against the action of the Forest Service Supervisor of the Malheur 
National Forest, John Day, Oregon, which permitted the Crown 
Zellerbach Corporation to participate in the oral bidding portion 
of a combined sealed bid-auction timber sale. 

On May 13, 1971, the Forest Service Supervisor, pursuant to 36 
CFR 221.8(a), advertised the sale in a John Day, Oregon, newspaper. 
This advertisement advised prospective bidders that sealed bids would 
be accepted until 10:00 A.M., June 14, 1971, and that immediately 
following the opening of sealed bids there would be oral bidding for 
an estimated 14,500,000 board feet of designated timber in an area 
of Murphy Creek in Malheur National Forest. The advertisement 
also gave a minimum acceptable bid and stated that the required bid 
guarantee was $5,000. 

Three sealed bids were received and opened on schedule. Bids re- 
ceived from two of the bidders, San Juan Lumber, Inc. (San Juan), 
and Edward Hines Lumber Co. (Hines), were found to be in order, 
qualifying both firms for participation in the oral bidding. However, 
the third bid, which was received from Crown Zellerbach Corporation, 
did not contain the bid guarantee. When this was brought to the atten- 
tion of Crown Zellerbach’s representative he immediately produced a 
check which he gve to the Forest Service officer in charge of-the oral 
bidding. A recess was called to determine the acceptability of Crown 
Zellerbach’s bid. It was determined that Crown Zellerbach’s failure 
to include its bid guarantee with its bid was a minor informality which 
could be waived. There is some dispute as to exactly when San Juan 
first objected to accepting Crown Zellerbach’s bid guarantee. In any 
event the objection was timely and duly noted by the Forest Service 
before the oral bidding was continued.The last oral bid made by Hines 
was $238,774, which was followed by Crown Zellerbach’s bid of 
$240,614. From this point on until the final bid of $352,834, made by 
San Juan, only San Juan and Crown Zellerbach participated in the 
bidding. 

By its letter of July 14, 1971, and your supplementary letter dated 
July 15, 1971, with enclosures, San Juan protested the action of the 
Forest Service permitting Crown Zellerbach to participate in the oral 
bidding, because at the time Crown Zellerbach was allegedly an un- 
qualified bidder. Additionally, San Juan requested that the amount of 
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the contract to be awarded be reduced to $240,634, which was the 
amount of San Juan’s first bid after Hines, who is alleged to be the 
only other qualified bidder, submitted its last bid. 

The INSTRUCTIONS TO BIDDERS, which were set forth in 
the bid form, read, in pertinent part, as follows: 
4. SUBMISSION OF SEALED BIDS. Sealed bids must be submitted to the 
Forest Officer, designated by the advertisement as the receiving officer, at or 
prior to the time established by the advertisement. Such bids should be enclosed 
with the required bid guarantee in a sealed envelope addressed to the designated 


receiving officer. * * *. 
* * * * * » s 


6. ORAL AUCTION BIDDING. If the advertisement provides for ORAL AND 
SEALED bids, each bidder to participate in the oral auction must submit a 
sealed bid in accordance to the preceding instructions. All parties who submit a 
satisfactory sealed bid will be permitted to continued bidding orally immediately 
following opening and posting of the sealed bids. The high bidder must confirm his 
bid in writing immediately upon being declared the high bidder. 

* * * * * * * 


8. BID GUARANTEE. A bid guarantee in the form of cash, a bid bond on Form 
2400-24, or an irrevocable letter of credit, a certified check, bank draft, cashier’s 
check or money order payable to the Forest Service, USDA, in the amount 
specified by the advertisement as the bid guarantee must accompany each bid. 
* * * Failure to submit an acceptable bid guarantee will require rejection of the 
bid as unresponsive unless there is no other acceptable bid. * * *. 

In the brief accompanying your letter of July 15 you cite by reference 
section 1-2.404-2(5)(f) of the Federal Procurement Regulations 
(FPR) which states: 

Where a bid guarantee is required and a bidder fails to furnish it in accordance 
with the requirements of the invitation for bids, the bids shall be rejected except 
as otherwise provided in section 1—10.103-4. 

FPR 1-10.103-4 relates to the failure to submit a proper bid guarantee 
and states that where an IF'B requires a bid guarantee and it is not 
furnished, the bid shall be rejected, except in certain situations not 
applicable in the present case. 

Since these regulations are applicable to Federal agencies in the pro- 
curement of property and services, we question whether they are appli- 
cable to the sale of timber by the Department of Agriculture. However, 
even if it is assumed that the regulations are applicable in the present 
case, we must point out that the above mentioned regulations (FPR 
1- 2.404-2(5) (£) and 1-10.103-4) were promulgated subsequent to and 
in conformance with our decision reported at 38 Comp. Gen. 532 
(1959). See 46 Comp. Gen. 11 (1966). In our 1959 decision, which you 
also cite in the brief accompanying your letter of July 15, we held that 
a bid guarantee requirement in an IFB is material and the procuring 
activity cannot waive a failure to comply with the requirement but 
must reject the bid as nonresponsive, even though the failure is inad- 
vertent and not due to the bidders inability to obtain a bond. In that 
decision the rationale for the above rule was stated, in pertinent part, 
as follows: 
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* * * adherence to the rule permitting waiver of a bid bond requirement stated 
in an invitation for bids would have a tendency to compromise the integrity of the 
competitive bid system by (1) making it possible for a bidder to decide after 
opening whether or not to try to have his bid rejected, * * *. 

We do not believe that the rule set out in our 1959 decision and in- 
corporated into the various procurement regulations should be appli- 
cable in the present case, since the sealed bids in the instant case were 
intended only as a means of ascertaining who should be considered a 
qualified bidder to participate in the oral bidding. Under such cireum- 
stances we fail to see how the opportunity to supply a missing bid 
bond, following bid opening and prior to commencement of the oral 
bidding, could result in a competitive advantage to that bidder, or in 
a competitive disadvantage to the other bidders. In this connection, it 
is apparent that, prior to commencement of the oral bidding, no bidder 
is in a position to know whether any other bidder will, or will not, sub- 
mit an oral bid which will be in excess of his, or any other bidder’s, 
sealed bid price. 

Under the circumstances, it is our opinion that Crown Zellerbach’s 
failure to submit a bid bond with its bid should be considered a minor 
informality, and since the defect was remedied prior to commence- 
ment of the oral bidding, Crown Zellerbach’s bids were properly in- 
cluded in the oral bidding. 

Accordingly, your protest is denied, and we are today advising the 
Forest Service to award the sale contract at your high oral bid price. 


[ B-157936 J 


States—Employees—Training by Federal Government 


State and local government employees who are admitted to Federal training 
programs established by Federal agencies to train Government professional, 
administrative, and technical personnel pursuant to section 302 of the Inter- 
governmental Personnel Act of 1970 (Public Law 91-648, approved January 5, 
1971) may not be reimbursed the travel and subsistence expenses incurred 
incident to such training since the undefined term “cost of training” in section 
302, given its usual and ordinary meaning does not authorize a Federal agency 
to pay the travel and subsistence expenses of State and local government 
employees admitted to Federal training programs. 

To the Chairman, United States Civil Service Commission, Septem- 


ber 24, 1971: 

Reference is made to your letter of August 20, 1971, requesting our 
decision as to whether Federal agencies may pay travel and sub- 
sistence expenses of State and local government employees who are 
admitted to Federal training programs established by the Federal 
agency to train Government professional, administrative, and techni- 
cal personnel. Specifically, you ask whether payment of such expenses 
is authorized under section 302 of the Intergovernmental Personnel 


Act of 1970, Public Law 91-648, approved January 5, 1971, 42 U.S.C. 
4742. 
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Public Law 91-648, in order to strengthen the training and de- 
velopment of State and local government employees and officials, 
particularly in the above-mentioned fields, authorizes Federal assist- 
ance in the training of State and local employees. Section 302, dealing 
with the admission of these employees to Federal employees’ training 
programs, provides as follows: 


Sec. 302. (a) In accordance with such conditions as may be prescribed by 
the head of the Federal agency concerned, a Federal agency may admit State 
and local government employees and officials to agency training programs 
established for Federal professional, administrative, or technical personnel. 

(b) Federal agencies may waive, in whole or in part, payments from, or 
behalf of, State and local governments for the costs of training provided under 
this section. Payments received by the Federal agency concerned for training 
under this section shall be credited to the appropriation or fund used for paying 
the training costs. 

(c) The Commission may use appropriations authorized by this Act to pay 
the initial additional developmental or overhead costs that are incurred by 
reason of admittance of State and local government employees to Federal 
training courses and to reimburse other Federal agencies for such costs. 


Subsection 302 (b), 42 U.S.C. 4742(b), provides that Federal 
agencies may waive, in whole or in part, State and local government 
payments only for the cost of the Federal training provided. Sub- 
section (c), 42 U.S.C. 4742(c), does provide for Commission payment 
of “additional developmental or overhead costs” incurred by reason 
of the admittance of State and local government employees to the 
Federal training courses. However, on the basis of the express language 
used, neither of these provisions would appear to be for application 
with respect to the travel and subsistence costs presently in question. 
Since the term “cost of training” is not defined in the act, it has to 
be given its usual and ordinary meaning in the context in which it 
is used. It seems rather clear from reading the entire section that 
such term refers to the cost incurred by the Federal agency in con- 
ducting the training program and it is not common practice for the 
agency conducting training programs to finance travel and subsistence 
expenses of other agency employees attending the training program. 

The House and Senate Reports which accompanied S. 11, the 
bill which later became Public Law 91-648, generally only para- 
phrase the provisions of section 302 (see H. Rept. No. 91-733, and 
S. Rept. No. 91-489), and consequently do not disclose what is 
meant by the term “cost of training.” However, recourse to prior 
legislative history on similar bills containing provisions substantially 
identical to that of section 802 is more fruitful. In Senate Report 
90-701, which accompanied S. 699, entitled the Intergovernmental 
Personnel Act of 1967 (which passed the Senate but was not considered 
by the House prior to adjournment of the first session of the 90th 
Congress), the following is stated with respect to section 302: 


This section also authorizes Federal agencies admitting State and local 
government employees and officials to their training programs to receive pay- 
ments for the training from, or on behalf of, State and local governments, 
to waive all or part of such payments, and to enter into agreements concerning 
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the payments with the State or local government concerned. It is contemplated 
that such agreements may deal with such matters as method of payment, 
training fees, contributions for costs not covered by the fee, and amounts to 
be waived. State and local government payments may include contributions 
to meet any costs of conducting the training not covered by payments on a “fee- 
per-student” or similar basis. These unreimbursed costs would ordinarily be 
developmental or overhead costs, perhaps involved in the modification of a 
training program or course to better meet the needs of participating State and 
local government employees, as well as of Federal employees. 

This section authorizes the Commission to use appropriations authorized 

by this bill to meet such costs to the extent they are unreimbursed, and to 
reimburse other Federal agencies for these costs. (p. 19) [Italic supplied.] 
The above-quoted legislative history refers only to the Federal costs 
of conducting the training and does not evidence a congressional 
intent that the Federal agencies concerned pay the travel and subsist- 
ence costs in question. 

In light of the foregoing, you are advised that in our opinion 
section 302 of the Intergovernmental Personnel Act of 1970, does not 
authorize Federal agencies to pay the travel and subsistence expenses 
of State and local government employees admitted to the agencies’ 


training programs. 
[ B-173961 ] 


Officers and Employees—Transfers—Relocation Expenses—Dis- 
tance Between Old and New Stations 


Before payment of relocation expenses may be made to an employee who incident 
to a change of duty station located 30 miles from his old duty station, moved his 
residence which was located 26 miles from the new duty station to within 14 miles 
of the new station in order to reduce his travel time from 1 hour to 20 minutes, 
an agency determination must be made, pursuant to section 13a of Office of 
Management and Budget Circular No. A-56, revised June 26, 1969, that the re 
location of the employee’s residence for the relatively short distance within the 
same general local area was incident to the transfer of his official station. 


To Luella S. Howard, September 27, 1971: 

Reference is made to your letter dated August 24, 1971, and en- 
closures, inquiring as to whether the claim for reimbursement of reloca- 
tion expenses of Mr. Jack C. Lipscomb may be certified for payment in 
view of National Safety Transportation Board (NTSB) Order 
1500.1A, section V, paragraph 2f. 

The matter concerns the transfer of Mr. Lipscomb from his duty sta- 
tion at 800 Independence Avenue, S.W., Washington, D. C., to Dulles 
International Airport. A distance of 30 miles exists between the old 
and new duty stations. The distance between Mr. Lipscomb’s old resid- 
ence in Arlington and the new duty station at Dulles is reported to be 
26 miles and to take approximately 1 hour to travel in rush hour traffic 
as opposed to a commuting time of about 20 minutes from the Man- 
assas residence to Dulles over a distance of 14 miles. 

Pursuant to this change of duty stations, Mr. Lipscomb asserts he is 
eligible for expenses incident to relocation of his residence from Arling- 
ton, Virginia, to Manassas, Virginia. He submitted a request to the ad- 
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ministrative oflice for approval of a travel authorization to provide for 
such expenses. 


By memoranda under dates of July 9 and July 28, 1971, approval of 
the travel authorization was denied by Mr. Richard Spears, General 
Manager of NTSB. In the cited memoranda, Mr. Spears stated that the 
request was denied on the following grounds: 


1. NTSB is “not practicing a policy of reimbursement for household moves in 
the Washington area nor do we intend to initiate such a policy.” 

2. The “intent of NTSB Order 1590.1A, Section V, paragraph 2f is not to pro- 
vide for a gross compensation of an employee's relocation expenses in the kind of 
situation presented by Mr. Lipscomb.” 

8. A lack of prior approval of the travel authorization pursuant to paragraph 
3 of section I of the referenced NTSB order is fatal to the claim. 


Section V, paragraph 2f of NTSB Order 1500.1A states: 


Distance Limitation. Travel and transportation expenses and applicable al- 
lowances as provided in this section are payable provided that the transfer to 
a new official station is at least 10 miles distant from ihe od official station, 
and, in case of a relatively short distance relocation, the Safety Board has 
determined that the relocation was incident to the change of official station. 


The above agency regulation is based upon section 1.3a of Office of 
Management and Budget Circular No. A-56, revised June 26, 1969, 
which provides in pertinent part as follows - 


(1) When change of official station or other action described below is auth- 
orized or approved by such official or officials as the head of the department may 
designate, travel and transportation expenses and applicable allowances as 
provided hercin are payable in the case of (a) trensfer of an employee from 
one official station to another for permanent duty, provided that: the transfer 
is in the interest of the Government and is not primarily for the convenience 
or benefit of the employee or at his request; the transfer is to a new official 
station which is at least ten miles distant from the old station; and, in case 


of a relatively short distance relocation, a determination of eligibility is made 
under the provisions of 1.3a(2) * * * 


(2) When the change of official station involves a short cistance within the 
same general local or metropolitan area, the travel and transnortation expenses 
and applicable allowances in connection with the employee’s relocation of his 
residence may be authorized only when the agency determines that the re- 
location was incident to the change of official station. Such determination should 
take into consideration such factors as commuting time and distance between 
the employee's residence at the time of notification of transfer and his old and 
new posts of duty as well as the comiuting time and distance between a proposed 
new residence and the new post of duty. Ordinarily, a relocation of residence 
should not be considered as incident to a chenre of official station unless the 
one-way commuting distance from the old residence to the new ofiicial station 
is at least ten miles greater than from the old residence to the old official station. 
Even then, circumstances surrounding a particular case, e.g., relative commuting 


time, may suggest that the move of residence was not incident to the change of 
official station. 


As indicated by section 1.3, it is a matter for agency determination 
whether the change of residence in cases involving a relatively short 
distance relocation is incident to the transfer of official station. See 
B-163955, March 14, 1969; B-172756, June 29, 1971; and B-167171, 
August 8, 1969. Unless and until such a determination has been made 


as required by said section 1.3, there is no basis for payment of the 
claim. 


The enclosures are returned as requested. 
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[ B-173292 J 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Consultants—Reduction in Retired Pay 


A retired Air Force major employed by two Government agencies as a civilian 
consultant under excepted appointments—Intermittent—a l-year appointment 
in fiscal year 1969, which was extended for a year, and another appointment in 
fiscal year 1970 with no time limitation, would, if only one appointment were 
involved, be entitled pursuant to the Dual Compensation Act of 1964, 5 U.S.C. 5532, 
to exemption from reduction of retired pay for no more than the first 30-day 
period for which he received compensation as an expert regardless of the fiscal 
year in which the appointment was made or the services performed. However, 
where two or more appointments are involved, the exemption applies to the first 
30 days of work in each fiscal year during which the retired officer received 
civilian pay, but the officer having worked less than 30 days under both appoint- 
ments in each fiscal year is not subject to a reduction of retired pay. 

To Lieutenant Colonel N. C. Aleock, Department of the Air Force, 


October 1, 1971: 

Further reference is made to your letter dated May 19, 1971, re- 
questing an advance decision concerning the application of 5 U.S.C. 
5532 (dual compensation statute) in the case of Major General Archie 
A. Hoffman, retired. Your submission has been assigned Air Force 
Request No. DO-AF-1128 by the Department of Defense Military 
Pay and Allowance Committee. 

In your letter you state that on May 1, 1969, General Hoffman 
accepted employment as a consultant with the National Aeronautics 
and Space Administration under an excepted appointment—Inter- 
mittent—not to exceed April 30, 1970. It is further indicated that on 
December 9, 1969, General Hoffman accepted an excepted appoint- 
ment—Intermittent—with the Federal Aviation Agency with no 
limitation except the number of days that could be worked in the 
succeeding 12-month period. On May 1, 1970, his initial appointment 
with the National Aeronautics and Space Administration was con- 
verted to an excepted appointment not to exceed April 30, 1971. 

It is stated that during the period May 1, 1969, through February 
1971, he worked a total of 36 days under these appointments. However, 
he has not worked 30 days under any appointment or more than 30 days 
in any one fiscal year. 

You specifically request a decision concerning the application of 
5 U.S.C. 5532 in General Hoffman’s case and whether the answer 
would be the same if in fact the appointment dated December 9, 1969, 


was specifically terminated and a new appointment made on 
December 9, 1970. 


Section 5532 of Title 5, U.S. Code, provides in pertinent part as 
follows: 


(b) A retired officer of a regular component of a uniformed service who holds 
a position is entitied to receive the full pay of the position, but during the period 
for which he receives pay, his retired or retirement pay shall be reduced te an 
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annual rate equal to the first $2,000 of the retired or retirement pay plus one-half 
of the remainder, if any. In the operation of the formula for the reduction of 
retired or retirement pay under this subsection, the amount of $2,000 shall be 
increased, from time to time, by appropriate percentage, in direct proportion to 
each increase in retired or retirement pay under section 140la(b) of title 10 
to reflect changes in the Consumer Price Index. 

(c) The reduction in retired or retirement pay required by subsection (b) of 
this section does not apply to a retired officer of a regular component of a 


uniformed service— 
7 . * . . oa + 


(2) employed on a temporary (full-time or part-time) basis, any other part- 
time basis, or an intermittent basis, for the first 30-day period for which he 
receives pay. 

The exemption from reduction in retired or retirement pay under paragraph 
(2) of this subsection does not apply longer than— 

(i) the first 30-day period for which he receives pay under one appointment 
from the position in which he is employed, if he is serving under not more 
than one appointment ; and 

(ii) the first period for which he receives pay under more than one appoint- 
ment, in a fiscal year, which consists in the aggregate of 30 days, from all 
positions in which he is employed, if he is serving under more than one 
appointment in that fiscal year. 

You say that it is not clear whether Congress intended that sub- 
section 5532(c) (2) (ii) applies when the multiple appointments are 


made in the same fiscal year, or whether the exemption applies to the 
first period for which pay is received which is in the aggregate of 30 
days in a fiscal year (whether or not the appointments were made in 
the same fiscal year). You suggest that a third possible interpretation 
is that Congress intended that the exemption is exhausted when the 
days for which pay is received reaches an aggregate of 30 days in a 
multiple employment situation even though that 30-day aggregate is 
not reached in any one fiscal year and even though the appointments 
were made in different fiscal years and days for which pay was received 
did not exceed 30 under either appointment. You point out that Gen- 
eral Hoffman’s appointment to NASA was in Fiscal Year 1969 and to 
FAA in Fiscal Year 1970; that he was employed only 16 days by 
NASA and 17 days by FAA (through December 1970); and that 
he did not have an aggregate 30 days in Fiscal Year 1970 or before 
May 19, 1971, in Fiscal Year 1971. 

H.R. 7381, 88th Congress, 1st session, which became the Dual 
Compensation Act of 1964, as originally introduced provided in 
pertinent part— 

(ce) The reduction in retired, retirement, or retainer pay required by sub- 
section (a) of this section shall not apply to employment of a retired member 
of a uniformed service on a temporary, part-time, or intermittent basis for the 


first thirty days of such employment for which he receives salary; however, 
this subsection shall not apply to more than thirty such days in any fiscal year. 


As you point out, if only one civilian appointment were involved 
the retired officer would be entitled, under 5 U.S.C. 5532(c) (2) (i), to 
exemption from reduction for no more than the first 30-day period for 
which he receives pay under that appointment without regard to the 
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fiscal year when the appointment was made or the fiscal year or years 
when the services were performed. 

If, however, more than one civilian appointment is involved, as in 
General Hoffman’s case, it becomes necessary to apply the provision in 
5 U.S.C. 5532(c) (2) (ii). As you indicate, it is not entirely clear what 


that provision was intended to mean and which of the three possible 
interpretations indicated in your letter should be adopted and followed. 

It is our view that the references to “fiscal year” in such provision 
relate to the period or periods for which the retired officer receives 
civilian pay rather than the fiscal year or years in which the instru- 
ments of civilian appointment are dated. In other words, we think 
that the actual intent and purpose of such provision is that the 
exemption is to be applied to the first 30 days of work in each fiscal 
year during which the retired officer receives civilian pay under two 
or more appointments. 

This view seems consistent with the language of subsection (c) as 
originally introduced, and can be reconciled with the language as 
enacted, including the punctuation thereof. It also recognizes that the 
whole thrust of the statute is against periods of dual compensation 


or days when services are performed involving dual compensation 


considerations and not days on which instruments of appointment are 
made or issued. 

Based on our interpretation of the statute and the summary you 
have furnished (showing that General Hoffman worked 4 days in 


Fiscal Year 1969, 7 days in Fiscal Year 1970 and 5 days in Fiscal Year 
1971 for NASA, and 8 days in Fiscal Year 1970 and 12 days in 1971 
for FAA) his retired pay has not become subject to any reduction 
under 5 U.S.C. 5532. The answer would be the same if the appointment 


dated December 9, 1969, had been specifically terminated and a new 
appointment had been issued effective December 9, 1970. 


[ B-173958 J 


Pay—Active Duty—Reservists—Injured in Line of Duty—Disabil- 
ity Determination 


As a correction of military records pursuant to 10 U.S.C. 1552 is final and con- 
clusive on all officers of the United States, except when procured by fraud, the 
conclusion of the Board for Correction of Military Records for the Coast Guard 
that a former Reserve member was not fit for duty on November 19, 1969; 
that the Notice of Eligibility for Disability Benefits issued on that date when 
he was released from hospitalization occasioned by an injury suffered while 
participating in an official volley ball game should not have been cancelled, 
even though he subsequently attended drills, and that he was disabled until 
discharged on April 5, 1971, when he was found unfit for duty, entitles the 
former reservist to payment of pay and allowances, less drill pay, from Novem- 
ber 20, 1969, through April 5, 1971, the date of discharge, computed from April 15, 
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1970, at the increased rates established by Hxecutive Order 11525, and from 
January 1, 1971, to the date of discharge, at the rates established by Executive 
Order 11577. 


To the Secretary of Transportation, October 1, 1971: 

This refers to letter dated August 6, 1971, from Mr. R. H. Mills, 
Chief, Settlements and Records Branch, Pay and Allowances Division, 
United States Coast Guard, in effect requesting an advance decision 
on the propriety of payment of pay and allowances to Mr. John Sotak, 
a former Coast Guard member, for the period from November 20, 1969, 
through April 5, 1971, date of his discharge from the U.S. Coast Guard 
Reserve. 

On May 6, 1969, while participating in an official volleyball game, 
Mr. Sotak suffered an injury which required hospitalization and 
medical treatment. He was hospitalized until May 13, 1969, and a 
Notice of Eligibility for Disability Benefits was issued on May 14, 
1969. This notice was terminated on November 19, 1969, and he 
returned to a drill status. He performed his first drill on November 25, 
1969, and continued to perform drills on a weekly basis through Janu- 
ary 27, 1970. He was transferred to the active status pool on Febru- 
ary 1, 1970. 

On December 4, 1970, Mr. Sotak filed an application with the Board 
for Correction of Military Records for the Coast Guard requesting, 
in substance, that the Board correct his military record to show that 
he was unfit for duty on November 19, 1969, and to reinstate his Notice 
of Eligibility for Disability Benefits. The Board determined that he 
was not fit for duty on November 19, 1969, that his Notice of Eligi- 
bility for Disability Benefits should not have been cancelled; that 
it should be restored as of November 19, 1969, and that he be found 
unfit for duty to the time of his discharge from the Coast Guard 
Reserve. The decision was approved by the Acting General Counsel 
as designee of the Secretary, Department of Transportation, on July 2, 
1971. 

In view of our decisions holding that where a member, despite 
his injury, is actually returned to a Reserve duty status, continued 
payment of active duty pay and allowances is too doubtful to warrant 
our approval of payment, even though the duty involved be of limited 
or restricted nature, Mr. Mills expressed doubt as to whether the 
fact of actual attendance at drills can be changed to create entitle- 
ment to pay and allowances and presented for consideration the fol- 
lowing questions : 

1. In light of the referenced decisions, may the Commander Highth Coast 
Guard District’s letter 5890 serial 4676/rmb of 24 November 1969 be considered as 


having been retrospectively voided by the approved findings of the Correction 
Board’s action (enclosure 1 Tab 8) ? 
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2. If the answer to question (1) is in the affirmative, can payment be made 
to Mr. Sotak for pay and allowances (less payments for drills) through 5 April 
1971 the date of his discharge? 

8. In view of the decision in 50 Comp. Gen. 99 should the answer to question 
(2) be in the affirmative may Mr. Sotak’s pay for the period 1 January through 
5 April 1971 be based on the increased rates of basic pay established by Executive 
Order 11577 of 8 January 1971? 


The provisions of law relating to the entitlement to active duty pay 
and allowances after an ordered period of active duty, or inactive 
duty training, for a member of the Coast Guard Reserve during a 
period of disability resulting from an injury incurred in line of duty 
are contained in 37 U.S.C. 204. Subsection 204(i) provides, in per- 
tinent part, that: 

A member of the * * * Coast Guard Reserve is entitled to the pay and allow- 

ances provided by law or regulation for the member of the * * * Regular Coast 
Guard * * * of corresponding grade and length of service, under the same 
conditions as those described in clauses (1) and (2) of subsection (g) of this 
section. 
Subsection (g) provides for such entitlement whenever the member 
“is called or ordered to active duty, or to perform inactive-duty train- 
ing, for any period of time, and is disabled in line of duty from 
injury while so employed.” 

In our decision of May 19, 1964, reported in 43 Comp. Gen. 733 
(1964) , we said, on page 737, that: 

It seems reasonably clear that a right to active duty pay and allowances under 
the above-cited provisions of law while the member concerned is temporarily 
disabled by injury incurred in line of duty, is based upon physical disability 
to perform military duty, not his normal civilian pursuit, and that the deter- 
mination as to how long the disability continues is left to the exercise of a sound 
administrative judgment. If, despite his injury, the service concerned should 
actually return him to a limited or restricted Reserve duty status where he 
would be subject to being called upon to perform such duty as his physical 
condition would permit, we would regard the continued payment of active duty 
pay and allowances in such circumstances as being too doubtful to warrant 
our approval of such payment. 37 Comp. Gen. 588. In each case, the service 
concerned should determine when the injured reservist recovers sufficiently to 
be fit to perform his normal military duties. In making that determination, the 
service should apply the same standards it would apply in the case of a member 
of the Regular service. * * * 

The above-quoted language was referred to in several subsequent 
decisions, namely, 45 Comp. Gen. 54 (1965); 47 Comp. Gen. 531 
(1968) ; 48 Comp. Gen. 1 (1968); and B-168276, of December 16, 
1969. Thus, for a number of years the decisions of this Office have 
viewed the actual return of a Reserve member to a Reserve duty 
status as the determining factor in establishing the termination date 
for pay and allowances authorized by subsections (g), (h) and (i) 
of section 204, Title 37, U.S. Code. In the absence of correction of his 
record there would, therefore, be no legal basis for continuing to pay 
Mr. Sotak active duty pay and allowances for any period subsequent 
to November 19, 1969. 
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Under the provisions of 10 U.S.C. 1552, the Secretary of the mili- 
tary department concerned is authorized to correct any military rec- 
ord of that department when he considers it necessary to correct 
an error or remove an injustice. Such a correction authorized by the 
statute is final and conclusive on all officers of the United States, 
except when procured by fraud. Thus the conclusion of the Correc- 
tion Board that Mr. Sotak was not fit for duty on November 19, 1969, 
even though he was fit for limited Reserve duty and actually attended 
drills; that his Notice of Eligibility for Disability Benefits should 
not have been canceled and should be restored as of November 19, 
1969; that he was disabled until his discharge from the Coast Guard 
Reserve, and that at the time of his discharge he was found unfit for 
duty, approved on behalf of the Secretary of Transportation, is final 
and conclusive. 

Upon the correction of his record, a member is entitled under 10 
U.S.C. 1552(c) to all pay which would have become due under appli- 
cable provisions of law on the basis of the facts reflected by the record 
as corrected. We held in 34 Comp. Gen. 7 (1954) that the rights of 
a member whose record has been changed by correction board action 
are for determination solely on the basis of the proper application of 
the statutes to the facts as shown by the corrected record. See 40 Comp. 
Gen. 502, 504 (1961). 

The action of the Correction Board, as approved on behalf of the 
Secretary of Transportation, established a fact which was not re- 
flected by the official records before the correction was made, that is, 
that Mr. Sotak was not fit for military duty on November 19, 1969, 
and remained so unfit until his discharge. The records as corrected 
now show that he was not returned to his normal military duty and 
his eligibility for disability benefits continued until the date of his 
discharge from the Coast Guard Reserve. Accordingly, questions 1 
and 2 are answered in the affirmative. 

In our decision of August 18, 1970, 50 Comp. Gen. 99, we held that 
under the retroactive provisions of the Federal Employees Salary 
Act of 1970, approved April 15, 1970, Public Law 91-231, 84 Stat. 
195, 5 U.S.C. 5332 note, and regulations issued thereunder, a Naval 
Reserve officer injured while on active duty for training who con- 
tinued on the basis of disability to receive the benefits provided by 
10 U.S.C. 6149(a) and 37 U.S.C. 204(i) was not entitled to a retro- 
active increase because he was not on active duty on the effective 
date of the act. Thus, he was entitled to increased pay and allowances 
only from April 15, 1970. Mr. Sotak’s case is squarely within the rule 
of that decision and he is entitled to the increased rate of pay estab- 
lished under Executive Order 11525, dated April 15, 1970, only from 
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April 15, 1970. The 1970 decision has no bearing on the increased 
rates of monthly basic pay for members of the uniformed services 
established by Executive Order 11577, dated January 8, 1971, effec- 
tive January 1, 1971, issued pursuant to the Federal Pay Compara- 
bility Act of 1970, approved January 8, 1971, Public Law 91-656, 
84 Stat. 1946, 5 U.S.C. 5301 note. Hence, question 3 is answered in 
the affirmative. 

Upon the proper adjustment of the pay of Mr. Sotak for the period 
from January 1 to April 15, 1970, the voucher, which is returned here- 
with, may be certified for payment, if otherwise correct. 


[ B-173667 J 


Buy American Act—Waiver—Public Interest 


The procurement of tire chain assemblies having been included in items covered 
by the United States-Norway Memorandum of Understanding Relating to the 
Procurement of Defense Articles and Services (MOU), the invitation for bids 
on the item properly included notice of potential Norwegian source competition 
and duty-free Norwegian end product clauses. Therefore, the contracting officer 
upon finding the low bid of a Norwegian firm acceptable is required under the 
MOU agreement to request waiver of the Buy American Act restrictions as being 
in the public interest pursuant to 41 U.S.C. 10d, and since the waiver will 
have no impact on the Balance of Payments, and exempts the import duty 
as an evaluation factor, thus exempting the additional 10 percent levy imposed 
by Presidential Proclamation 4074 of August 15, 1971, upon issuance of the 
waiver, an award may be made to the low Norwegian bidder, if a responsible, 
prospective contractor. 

To the Campbell Chain, Division of Unitec Industries, Inc., Octo- 


ber 7, 1971: 

We refer to your protest, by letter of July 20, 1971, and subsequent 
correspondence, against any award by the Department of the Army 
of a contract to Nosted Kjetting (Nosted), a Norwegian concern, under 
bid evaluation procedures set forth in invitation for bids (IFB) 
DAAEO7-71-B-1747 issued by the United States Army Tank Auto- 
motive Command (TACOM), Warren, Michigan. The procurement 
items are tire chain assemblies, on which Nosted’s bid is lowest and 
your bid is second low. 

You object to provisions in the IFB which provide for evaluation of 
bids offering items of Norwegian source without regard to the restric- 
tions of the Buy American Act (41 U.S.C. 10a-d) upon waiver 
thereof by the Secretary of Defense. You maintain that the effect of 
such waiver is to reduce the act to a nullity. Further, you state that you 
are unaware of any inherent power in the Secretary of Defense to com- 
pletely vitiate the provisions of the act. 

You contend, therefore, that Nosted’s bid should be evaluated under 
the provisions of Armed Services Procurement Regulation (ASPR) 
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6-104.4, issued in implementation of the Buy American Act, as a bid 
offering a foreign end product, to which a price differential and 
customs duties apply. As thus evaluated, Nosted’s bid would not. be 


the lowest bid, and you therefore assert that award should be made to 
you as the lowest responsive bidder. 

In addition, you specifically state that with application to Nosted’s 
bid price of the 10 percent “levy” imposed on all imported items pur- 
suant to Presidential Proclamation 4074 of August 15, 1971, Nosted’s 
bid is some $5,000 higher than your bid. Accordingly, you further 
assert that when the Proclamation is complied with, there can be no 
legitimate reason for not making award to you. 

The IF B, which was issued on May 27, 1971, included the ‘following 
pertinent language with respect to bids of Norwegian firms: 


C-87 NOTICE OF POTENTIAL NORWEGIAN SOURCE COMPETITION : 





a. GENERAL: Bids for this procurement are being solicited from sources in 
Norway pursuant to the UNITED STATES-NORWAY MEMORANDUM OF 
UNDERSTANDING RELATING TO THE PROCUREMENT OF DEFENSE 
ARTICLES AND SHRVIOCHS OF 27, FEBRUARY 1968. 

b. PRIME CONTRACT BASIS: Bids of Norwegian firms will be evaluated 
exclusive of import duty and if found otherwise acceptable for award except 
for the clause entitled, “Buy American Act,” they will be forwarded to the 
Secretary of Defense for a determination as to whether it would be in the public 
interest to waive the restrictions of the Buy American Act and accept such 
bids for Norwegian source supplies, provided the following three conditions 
exist : 

(i) The Norwegian firms’ bid is acceptable in every way including price and 
other factors ; and 

(ii) The end products offered are manufactured in Norway or the United 
States ; and 

(iii) The cost of the components in those end products which are mined, 
produced, or manufactured in Norway, the United States, or Canada, or any 
combination of these three countries, exceeds fifty percent (50%) of the total 
cost of all components in the end products. 

ec. SUBCONTRACT BASIS: U.S. firms which propose to use Norwegian sub- 
contractors will have their bids evaluated free of import duty for the Norwegian 
end products, provided those portions of the bid prices are identified accordingly. 
If award is made to a U.S. firm making such a bid, import duty will be waived 
upon application to the Contracting Officer,” 


D-3 EVALUATION OF BIDS. 
* * * * * * * 

e. For evaluation purposes only, an evaluation factor equal to the applicable 
U.S. Manufacturer’s Excise Tax shall be added by the Government to all 
Canadian Bids and Norwegian bids received in response to this Invitation. 

In addition, a duty-free entry clause for Norwegian end products was 
set forth in paragraph D-11. 

The Memorandum of Understanding (MOU) referenced in the IFB 
is an executive agreement based on authority contained in section 402 
of the Mutual Defense Assistance Act of 1949, 63 Stat. 714. It was 
signed for the Government of Norway by the Minister of Defense of 
Norway and for the United States by the Secretary of Defense. The 
MOU provides in pertinent part that in consideration of substantial 
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procurement by the Ministry of Defense of Norway of certain items 
from sources in the United States, the Department of Defense (DOD) 
will search out potential DOD requirements suitable for procurement 
from Norwegian sources with the objective of procuring selected 
equipment and supplies in Norway through calendar year 1973 with 
a target value of $30,000,000. Provision is also made for additional 
procurement of defense items with a target value of $10,000,000 for 
use by the United States in Norway. In this connection, the MOU 
includes the following pertinent language: 

Such procurements will include selected defense items which: (i) satisfy 
DOD requirements for performance, quality, and delivery and (ii) cost DOD 
no more than would comparable U.S.-source defense articles or foreign-source 
defense items eligible for procurement contract award. In inviting competitive 
bids from Norwegian sources for such selected defense items, the DOD will 
evaluate such bids without imposing any differential under the Buy American 
Act or the Balance of Payments Program and without taking applicable U.S. cus- 
toms and duties into consideration so that Norwegian firms may better compete 
for the sale of such defense items to the DOD with U.S. firms or foreign firms 
which are eligible for procurement contract awards. 

Instructions issued by the Department of Defense and by the Depart- 
ment of the Army in implementation of the MOU are to the effect that 
exemptions thereunder will be determined in advance of a procure- 
ment; that exempted items will be placed on a Selected Item List ; that 
each procurement solicitation will include a notice of potential Nor- 
wegian source competition; and that each contract for an item on a 
List shall include a clause providing for duty-free entry of Norwegian 
end products unless it is clear that no Norwegian end product will be 
imported into the United States in connection with the performance 
of the contract. 

The record pertaining to this procurement shows that on May 12, 
1971, 2 weeks before the IFB was issued, the procuring activity was 
advised that the tire chain assemblies were included on the TACOM 
list of candidate items covered by the MOU. Pursuant to the instruc- 
tions issued in implementation of the MOU the procuring activity in- 
cluded in the IF'B the required notice of potential Norwegian source 
competition and the duty-free Norwegian end products clauses. 

The contracting officer states that Nosted’s low bid will be submitted 
to the Secretary of Defense for determination whether it would be 
in the public interest to waive the restrictions of the Buy American 
Act only if such bid is first found by the contracting officer to be com- 
pletely acceptable. To this end a preaward survey of Nosted is being 
conducted by the United States Procurement Center, Frankfurt, Ger- 
many. If the survey report is unfavorable, the contracting officer 
further states, no referral will be made to the Secretary of Defense 
respecting Nosted’s bid, and award will be made to that low bidder 
who is determined to be both responsive and responsible, 


475-947 O- 73-15 
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The intent of the Congress with respect to application of the pro- 
visions of the Buy American Act, authorizing determinations by the 
agency head concerned that application of the act would be inconsistent 
with the public interest, is clarified in 41 U.S.C. 10d as follows: 

In order to clarify the original intent of Congress, hereafter, section 10a of 
this title and that part of section 10b (a) of this title preceding the words “Pro- 
vided, however,” shall be regarded as requiring the purchase, for public use 
within the United States, of articles, materials, or supplies manufactured in 
the United States in sufficient and reasonably available commercial quantities 
and of a satisfactory quality, unless the head of the department or independent 
establishment concerned shall determine their purchase to be inconsistent with 
the public interest or their cost to be unreasonable. 

Under such provisions, the decisions as to whether it is in the public 
interest to apply the Buy American Act to Federal procurements are 
matters of discretion which is vested in the heads of the Government 
departments. In the exercise of such administrative discretion, and 
pursuant to the MOU in question, appropriate officials in DOD have 
determined that it would be inconsistent with the public interest 
to apply the Buy American Act restrictions to certain supplies of 
Norwegian source. Further, it is to be noted that the procedures which 
are applied in connection with procurement of such products under 
the MOU are consistent with the procedures applied under ASPR 
6-504 to bids offering Canadian end products, the legality of which 
we have upheld as a proper exercise by DOD of its discretion under 
the “public interest” exception in the Buy American Act, B-151898, 
August 22, 1963. In the circumstances, we do not believe that the 
waiver of the restrictions of the Buy American Act as to the end prod- 
ucts offered by Nosted in this procurement may be regarded as in vio- 
lation of that statute. See B—170026, December 14, 1970. 

As to the impact of any such waiver upon the Balance of Payments 
policy, it is apparent from the language quoted above from the MOU 
with Norway that such factor was considered in the execution of the 
agreement. For your information, however, the MOU reflects a target 
for procurement by the Government of Norway from sources in the 
United States which is several times greater in money value than the 
target set by the United States for purchases from Norway. 

Concerning the effect of Presidential Proclamation 4074 on this 
procurement, you are advised that the 10 percent levy imposed by the 
Proclamation is an additional customs duty applicable only to dutiable 
articles imported into the customs territory of the United States. In 
this connection, the Department of Defense has issued guidelines for 
the military procurement activities in Defense Procurement Circular 
No. 91, Supplement No. 2, dated August 30, 1971, to the effect that all 
provisions of section VI of ASPR will continue to apply to purchases 
of foreign-made items; i.e., where duty is a bid evaluation factor, the 
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additional duty will be considered, but where foreign products are 
exempt from the restrictions of the Buy American Act and therefore 
also exempt from import duty, the additional duty will not be an 
evaluation factor. 

Inasmuch as Norwegian end products, as defined in the IFB, are 
exempted from import duty under the provisions of paragraph D-11, 
incident to their exemption from Buy American Act restrictions, no 
import duty, including the additional duty imposed by Proclamation 
4074, applies. It follows that no import duty is required to be considered 
in the evaluation of Nosted’s bid. 

For the reasons stated, we see no legal basis for objection to the 
evaluation of Nosted’s bid in accordance with the provisions of the 
IFB, as proposed by the Department of the Army, as the lowest bid or 
for objection to an award based on such bid in the event Nosted is 
determined to be a responsible prospective contractor and the Secre- 
tary of Defense issues a waiver of the Buy American Act restrictions 
as to the bid. Your protest is therefore denied. 


[ B-138790 J 


Officers and Employees—Training—Subversive Activities Prohibi- 
tion—Determination Overseas 

In making a determination whether the prohibition in 5 U.S.C. 4107(a) against 
the training of employees by, in, or through a non-Government facility which 
teaches or advocates the overthrow of the Government of the United States by 
force or violence ; or by or through an individual whose loyalty is in doubt applies 
to foreign organizations and individuals in foreign areas, the Department of 
Defense may delegate the authority granted agency heads by Executive Order 
11348, dated April 20, 1967, to determine the eligibility of a foreign government 
or an international organization to provide training to a major theatre or local 
commander, subject to consultation with the Department of State and other 
appropriate Federal agencies in the area, and may also provide that the eligibility 
of noncitizens may be determined from security files in the local or theatre level 
since applying the procedures in 5 CFR 410.504 to determine security eligibility in 
the United States would be ineffective. 

To the Chairman, United States Civil Service Commission, Octo- 
ber 8, 1971: 


This is in further reference to your letter of July 14, 1971, and 
enclosure, in which you state that you have been asked by the Depart- 
ment of Defense whether the security-requirement provisions in section 
5-2c(2) and (4) of Federal Personnel Manual Chapter 410 pertain to 
non-United States Government facilities located in overseas areas. It 
is the Department’s view that the requirements appear to be directed to 
non-Government facilities in the United States. 

The above-cited provisions of the FPM also appear as section 410.504 
of the training regulations, part 410, Title 5 of the Code of Federal 
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Regulations, implementing chapter 41 of Title 5, United States Code. 
5 U.S.C. 4107(a) provides: 


Appropriations or other funds available to an agency are not available for 
payment for training an employee— 

(1) by, in, or through a non-Government facility which teaches or advocates 
the overthrow of the Government of the United States by force or violence; or 

(2) by or through an individual concerning whom determination has been 
made by a proper Government administrative or investigatory authority that, on 
the basis of information or evidence developed in investigations and procedures 
authorized by law or Executive order, there exists a reasonable doubt of his 
loyalty to the United States. 


The applicable regulations 5 CFR 410.504 now provide: 
§ 410.504 Prohibition of training through non-Government facilities advocating 


overthrowing of the Government by force or violence. 


(a) With respect to training by, in, or through an organization, the require- 
ments of section 4107(a) of Title 5, United States Code, are met if it is ascer- 
tained that the organization is not included in the list of organizations desig- 
nated by the Attorney General pursuant to section 12 of Executive Order 10450. 

(b) With respect to training conducted by an individual with whom contract- 
ual or other arrangements are made directly, the requirements of section 4107 (a) 
of Title 5, United States Code, are met if both of the following conditions are met: 

(1) It is ascertained that the investigative files of the Commission contain no 
record that a determination has been made that a reasonable doubt exists con- 
cerning the individual’s loyalty to the Government of the United States. Search of 
the investigative files of the Commission shall be made before contracting with or 
otherwise arranging for the services of individuals for training, except that in 
emergency situations, the search shall be made as soon as possible. 

(2) Subject to the exceptions stated in this subparagraph, the individual 
executes an affidavit, certificate, or express contractual warranty that he does 
not teach or advocate the overthrow of the Government of the United States 
by force or violence. This condition does not apply (i) to an individual who 
performs training under oral or other informal arrangements for periods of 16 
hours or less within a single program; or (ii) to an individual who performs 
training without pay by the Government (whether or not the Government pro- 
vides payment or reimbursement for travel and subsistence incident to the 
training). 


It is stated in your letter that the Department of Defense points out 
that to determine that an organization is not on the Attorney General’s 
list under Executive Order 10450 does not appear appropriate for or- 
ganizations located in host countries where United States Forces are 
located, as the Attorney General’s list does not include organizations 
located in host. countries. Further, the search of investigative files of 
the Commission to ascertain that no determination of a reasonable 
doubt of loyalty has been made of a non-Government individual per- 
forming training appears unlikely to be productive with respect to 
non- United States citizens in foreign areas. 

The Department says (1) that it would like authority to permit the 
determination of the eligibility of a foreign non-Government institu- 
tion to provide training services to be made by the major theater or 
local commander, such determination to be made in consultation with 
the Department of State and other appropriate Federal agencies in the 
area; and (2) that instead of a search of the Commission’s investiga- 
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tive files with respect to non-United States citizens in foreign areas it 
would seem more reasonable to require a review of security files in the 
local or theater level. You point out that the present regulations set 
forth the procedures specified in our decision of June 22, 1959, 38 
Comp. Gen. 857. 

The basic question raised by you is whether the alternative pro- 
cedure suggested by the Department of Defense for foreign organiza- 
tions and individuals in foreign areas will be accepted by our Office 
as sufficient to protect certifying officers who certify payments for 
training through such facilities, 

In respect to “(1)” above, the request of the Department for author- 
ity to determine eligibility, section 4101(6) of Title 5, United States 
Code, includes in the definition of “non-Government facility” the 
following: 


(B) a foreign government or international organization, or instrumentality 
of either, which is designated by the President as eligible to provide training 


under this chapter ; 

The President, by Executive Order 11348, dated April 20, 1967, dele- 
gated the authority to determine eligibility under “(B)” above to the 
head of each agency after advice has been obtained from the Depart- 
ment of State. Thus the proposal of the Department of Defense to 
determine eligibility in the manner indicated is consistent therewith 
and acceptable. 

Concerning “(2)” above, the request for permission to substitute a 
review of security files at the local or theater level in place of a search 
of the Commission’s investigative files, the basis for the request is the 
probability that the security files at the local level would be more pro- 
ductive than a search of investigative files of the Commission. This 
seems reasonable and we would offer no objection thereto. 


[ B-173122 J 


Statutes of Limitation—Claims—Transportation—Administrative 
Delays—Claims Barred 


Claims for transporting shipments under Government bills of lading that were not 
presented for payment to the United States General Accounting Office (GAO) 
within 3 years of the dates on which the claims accrued pursuant to section 322 
of the Transportation Act of 1940, as amended (49 U.S.C. 66), by reason of 
delayed handling in the departments involved are barred and may not be con- 
sidered for payment. A cause of action for transportation charges against the 
United States accrues under section 322 upon the completion of the transportation 
service and the statute of limitation begins to run from the date of delivery to 
the consignee, and the filing of a claim with some other agency of the Government 
does not satisfy the requirements of the act. Where the running of the 3-year 


period is imminent, claims may be filed directly with the Transportation Divi- 
sion of GAO. 
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To the Southern Railway System, October 8, 1971: 
We refer to your letter of May 25, 1971, with enclosures, concerning 


your bills No, F-66001 8/68 (our TK-927151) in the amount of 
$4,001.15 and No. F-71501 4/68 (our TK-927152) in the amount of 


$3,962.83, for transportation services performed in connection with 
shipments which moved under Government bills of lading Nos. 
A-5677785 dated February 23, 1968, and A-5677786 dated March 6, 
1968, respectively. 

You ask us to review the action taken by our Transportation Divi- 
sion as regards these claims in view of the circumstances which resulted 
in the delay of claims reaching the General Accounting Office. After 
a thorough study of the record, we must conclude that the action taken 
in advising you that such claims were barred and could not be allowed 
was the only proper disposition of such claims that could have been 
made under the applicable law and regulations. 

You state that your bill in the amount of $4,001.15 (our TK-927151, 
GBL No, A-5677785) was included in a March 1968 bill to the Depart- 
ment of Highways & Traffic, Procurement (Government of the District 
of Columbia), Washington, D.C., along with four other items totaling 
$38,421.74; that the bill for $4,001.15 was deleted from the payment 
received in November 1968 with advice that such amount should be 
billed to the Department of Interior, National Capital Region; that 
you so billed the Department of Interior in December 1968; and that 
you have traced with the Department of Interior that bill as well as 
your bill in the amount of $3,962.83 (our TK-927152, GBL No. 
A-5677786) for payment many times without success. You say that 
the Department of Interior should not be excused from accepting their 
just responsibility for payment of these bills by failing to act until 
after the statutory period had expired. 

The record shows that the Consignee’s Certificate of Delivery on 
Government bill of lading No. A-5677785 was executed on Febru- 
ary 27, 1968, and the Consignee’s Certificate of Delivery on Govern- 
ment bill of lading No. A-5677786 was executed on March 8, 1968. 
The bills for the transportation services under both bills of lading were 
forwarded to our Transportation Division by letter of March 16, 1971, 
from the National Park Service, Department of the Interior, and were 
first received in the General Accounting Office on March 17, 1971. The 
record indicates that no payment for services under either of the bills 
of lading in question was made and your bills were returned to you on 
April 28, 1971, with advice that the claims on such bills were barred 
and could not be considered for payment since they were not received 
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in the General Accounting Office within 3 years of the dates on which 
the claims accrued. 


Section 322 of the Transportation Act of 1940, as amended in 1958 


by Public Law 85-762, 72 Stat. 860, 49 U.S.C. 66, specifically provides 
for payment of transportation bills upon presentation subject to the 
proviso: 


* * * That every claim cognizable by the General Accounting Office for charges 
for transportation within the purview of this section shall be forever barred 
unless such claim shall be received in the General Accounting Office within three 
years (not including any time of war) from the date of (1) accrual of the cause 
of action thereon, or (2) payment of charges for the transportation involved, or 
(3) subsequent refund for overpayment of such charges, or (4) deduction made 
pursuant to this section, whichever is later. [Italic supplied. ] 


A cause of action for transportation charges against the United 
States accrues upon the completion of the transportation service, that 
is, the date of delivery to the consignee, and the statute of limitations 
begins to run from that date. United States v. Wilder, 13 Wall. 254 
(U.S. 1871) ; Arkansas Oak Flooring Co. v. Louisiana & Arkansas Ry. 
Co., 166 F. 2d 98 (1948), cert. denied 334 U.S. 828; Southern Pacific 
Co. v. United States, 67 Ct. Cl. 414 (1929), cert. denied 280 U.S. 567; 
Atlantic Coast Line R. Co. v. United States, 66 Ct. Cl. 576 (1929) ; and 
Hughes Transportation, Inc. v. United States, 109 F. Supp. 373 (1953). 

In the present instance shipment under bill of lading No. A-5677785 
was delivered to the consignee on February 27, 1968, and the shipment 
under bill of lading No. A-5677786 was delivered on March 8, 1968, 
and so far as the record here discloses no charges were paid on either 
shipment. The causes of action therefore accrued on those dates of 
delivery. Likewise, the statute of limitations barred the claims on 
February 27 and March 8, 1971, respectively, but the claims were not 
received in our Office until March 17, 1971. 

Regulations of our Office, 4 CFR 54.6a, specifically provide that the 
filing of a claim with some other agency of the Government will not 
meet the requirements of the statute, that the claim must be received 
in the General Accounting Office within 3 years after the date such 
claim first accrued, and 4 CFR 54.6, while generally stating that action 
will be expedited if claimants file their claims with the department 
or agency out of the activity of which it arose, points out that a 
claimant may file a claim direct with the Transportation Division, 
General Accounting Office, particularly if the applicable statutory 
period of limitation is about to expire. Compare United States v. Uta, 
80 Fed. 848 (1897) ; Kennedy v. United States, 79 Fed. 893 (1897), af- 
firmed 95 Fed. 127. 

Prior to the 1958 amendment, carrier claims, like other claims cog- 
nizable by the General Accounting Office, would be considered if pre- 
sented within 10 years after the claims first accrued. See 31 U.S.C. 71a, 
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The 1958 amendment was enacted due, in large part, to carrier support 
for a reduced limitation to apply in transportation accounts, The pur- 
pose of the statute is to terminate controversy after a reasonable period 
of time and to assure the Government as well as the carriers protection 
from old claims on which records have become destroyed, lost, or im- 
practicable to obtain. Delivery of the shipments here involved was 
admittedly made more than 3 years before your claims based thereon 
were received in our Office, and there is no discretion or authority in 
officers or agents of the United States to waive the provisions of law 
establishing the 3-year statute of limitations. Compare United 
States v. Garbutt Oil Co., 302 U.S. 528 (1937) ; John Finn v. United 
States, 123 U.S. 227 (1887); Munro v. United States, 303 U.S. 36 
(1938). We would be violating the law if we undertook to consider 
your claims on their merits. 

We appreciate your view that the claims should have been acted on 
more promptly by the Department of Interior. However, since your 
claims were not received in the General Accounting Office within 3 
years as required by law, the action of our Transportation Division 
in returning your bills and their supporting papers with advice that 
the claims were barred was the only disposition that could legally be 
made of them. Also, as indicated in the regulations referred to above, 
your System could have protected itself as to the instant bills, and can 
protect itself as to future bills by filing claims with the Transportation 
Division, U.S. General Accounting Office, where the running of the 
period of limitations is imminent. As you may see, the barring pro- 
vision, 49 U.S.C. 66, not only bars carriers’ claims not filed in the Gen- 
eral Accounting Office within the 3-year limitation period, but also 
precludes our Office from deducting, after expiration of such period, 
overcharges in carriers’ bills. Accordingly, the action of our Trans- 
portation Division must be and is sustained. 


[ B-173576, B-173579 J 


Contracts—Negotiation—Evaluation Factors—Manning Require- 
ments 


Where the manning charts submitted with the low offer to furnish mess *ttend- 
ant services indicate understanding of, and ability to fulfill contract require- 
ments, including wage rates, number of workers, and total estimated labor hours, 
the offeror is withia the competitive range for negotiation, and the fact that 
the contract to be awarded may prove unprofitable, although there is no evidence 
it might, does not justify rejection of the otherwise acceptable offer. The evalua- 
tion criteria now employed in mess attendant solicitations are intended to advise 
offerors of the exact role manning charts play in the evaluation process, and to 
minimize offers that quote prices that bear no reasonable relation to the 
manning hours offered, and to preclude the acceptance of the lowest rate per 
man-hour, rather than the lowest overall proposal. 
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To Sellers, Conner & Cuneo, October 12, 1971: 


Further reference is made to your protests on behalf of ABC Man- 
agement Services, Inc. (ABC), under Solicitation Nos. N00204-71- 
R-0037 (0037) and N00204-71-R-0040 (0040), issued by the Naval 
Air Station, Pensacola, Florida. 

The solicitations requested offers for mess attendant services at 
New Orleans, Louisiana, and Gulfport, Mississippi, respectively, for 
the period July 1, 1971, through June 30, 1972. Both procurements 
resulted in awards being made to Space Services of Georgia, Inc. 
(Space Services) on June 28, 1971, as the firm offering the most advan- 
tageous proposal, under each solicitation, price and other factors con- 
sidered. 

ABC contends that the contract awards violated the terms of the 
solicitations because, in its offer under solicitation No. 0037, Space 
Services did not offer the total minimum hours (if management hours 
are included) estimated by the Government to assure satisfactory 
performance, and in both procurements Space Systems failed to in- 
clude enough money in its offered prices to pay for the minimum labor 
costs and payroll taxes which it promised in its manning charts. 

You also contend that the contract awards violated the clear lan- 
guage of our decisions in 50 Comp. Gen. 686 and B-170706, both dated 
March 29, 1971, wherein, among other things, our Office was critical 
of two similar procurements issued by the same purchasing activity 
because the offerors were not informed of all evaluation factors, and 
the Government’s estimate of the required number of manning hours 
did not appear to be realistic. 

ABC maintains that, as a result of the referenced decisions of our 
Office and the concomitant amended terms of the solicitations, it was 
reasonable for ABC and other offerors to expect that the hours offered 
in the manning charts should be very close to the Government’s esti- 
mate and that the price offered must include sufficient monies to provide 
the services described in the manning charts. Consequently, ABC states 
that had offerors known that deviations from these requirements would 
be tolerated, they could have offered lower prices. You therefore submit 
that the current contracts were awarded on bases not known to all 
offerors and each contract should be terminated, or in the alternative 
our Office should instruct the Department of the Navy not to exercise 
the options. 

Following the referenced decisions of our Office, the Naval Supply 
Systems Command, which is responsible for providing guidance to 
field purchasing activities, issued instructions that mess attendant 
service solicitations should be modified so as td advise offerors more 
definitively of the factors to be used in evaluating offerors’ manning 
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charts for the purpose of establishing a competitive range by in- 
cluding: 

(a) The Government’s estimate that total manning hours between specified 
ranges are necessary to perform the services on representative weekdays and 
representative weekend days. 

(b) A statement that the cost of the number of manhours shown by the 
offeror will be compared with the offeror’s price to verify that manhours and 
price are consistent- 

(ec) A statement that acceptability of distribution of manhours in space job 
categories will be evaluated to determine proper staffing. 

At the request of the Department of the Navy, the above modifica- 
tions were reviewed informally by representatives of our Office who 
concurred that the revisions were responsive to the recommendations 
made in the cited cases. 

Consequently, under both contested procurements section 5.1 of the 
request for proposals (RFP), insofar as pertinent here, provided : 


5.1—Evaluation of Offerors’ manning charts 





All offerors shall submit manning charts with their proposals, in the format of 
Attachment A, showing the estimated number of personnel proposed in each space 
each half hour of a representative weekday and of representative weekend day. 
The Government estimates that under present conditions satisfactory perform- 
ance will require total manning hours of * * *-. 


Manning charts whose hours do not approximate these ranges may result in 
rejection of the offer without discussion. For the purpose of establishing a 
competitive range, evaluation of the offerors manning charts will be based on 
the following factors: 

1. The cost of the number of manhours per year shown on the manning chart 
including wage rates; if applicable, fringe benefits (health and welfare, vaca- 
tion, and holidays) ; and other employee-related expenses (for example, FICA), 
will be compared with the offeror’s price to verify that offeror’s manhours are 


consistent with offered price. * * * 
2. Acceptability of distribution of manhours to perform the required services 


satisfactorily, and to assure proper staffing in space/job categories prior to, 
during, after meal hours and at peak periods. 
Nothing in this section, or elsewhere in this contract, shall be construed as limit- 
ing the contractor’s responsibility for fulfilling all of the requirements set forth 
in this contract. 
Under solicitation 0037 the Navy’s estimated number of manhours 
were : 
Item 0001 
Between 52 and 55 plus 8 management hours on a representative 
weekday. 
Between 39 and 42 plus 6 management hours on a representative 
weekend day. 
Item 0002 
Between 94.5 and 102.5 plus 8 management hours on a representa- 
tive weekday/holiday. 
Between 110 and 118 plus 8 management hours on a representative 


weekend day. 
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Space Services’ offer for these items was: 
Item 0001 
56 hours for a representative weekday. 


44 hours fora representative weekend day. 
Item 0002 


98.5 hours for a representative weekday. 
114 hours for a representative weekend day. 

Inasmuch as Space Services’ offer exceeds the maximum number of 
hours under Item 0001 and exceeds the minimum number of hours 
under item 0002 (excluding management hours), we think that the 
offered hours do approximate the Government’s estimate and Space 
Services was properly found to be within the competitive range for 
negotiation. To conclude otherwise would require ignoring of the fact 
that manning charts are used as an aid to the contracting officer in 
determining responsibility, not responsiveness, for which the contract- 
ing officer has quite broad discretion. 

Concerning your contention that Space Services’ offer under each 
procurement was less than that required to pay minimum wages 
specified by the Department of Labor, plus required payroll taxes and 
health and welfare benefits, the procuring activity estimates that after 
the payment of the minimum wage, plus health and welfare, there will 
be approximately $5,000 to cover the cost of other fringe benefits and 
employee-related expenses under each procurement. While you dis- 
agree with the Department’s computation and estimate, and it would 
appear from the record that Space Services’ low offer under each 
solicitation may be below that required to enable Space Services to pay 
the cost of performance (if all of the offered hours are utilized) and 
still be able to enjoy a profit, we are unable to conclude that its offered 
prices are insufficient to permit it to satisfactorily perform the con- 
tract. In this connection, we have held that the fact that the low bidder 
or offeror might incur a loss in performing the contract at the price 
shown in its bid or offer does not justify rejecting an otherwise ac- 
ceptable bid. 49 Comp. Gen. 311 (1969) ; B-173088, July 27, 1971. We 
therefore agree with the rationale of the administrative report to our 
Office from the Department of the Navy, which stated : 

The REP did not specifically require each offeror to quote a certain minimum 
price per manhour, nor did it require that under any resulting contract the con- 
tractor furnish the exact number of manhours shown on the manning chart, 
except to the extent that all of the contract requirements were fulfilled. There- 
fore, it can reasonably be concluded that if a contractor managed the job effi- 


ciently, the number of manhours requtred to do the job would decrease, reducing 
the contractor’s costs proportionately. 


We think that once it has been determined that an offeror’s manning 
chart indicates his understanding of, and his ability to fulfill, the con- 
tract requirements, including wage rates, number of workers and total 
estimated labor hours, he should be considered to be in the competitive 
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range for negotiation purposes. The evaluation criteria now being 
employed in mess attendant solicitations are intended to more fully 
advise offerors of the exact role the manning charts are to play in evalu- 
ating the offers, to help minimize the receipt of offers which quote 
prices that bear no reasonable relation to the number of manning hours 
offered, and to preclude the acceptance of the lowest rate per manhour, 
rather than the lowest overall proposal. 

In view of the foregoing, we are unable to conclude that the contracts 
here involved were awarded in a manner which was contrary to the 
language and intent of the solicitation, or contrary to the decisions of 
our Office. Accordingly, your protests are denied. 


[ B-173019 J 


Transportation—Rates—Exclusive Use of Vehicle—Applicabil- 
ity—Basis for Determination 


On shipments of electronic and other equipment, the exceptions taken to line-haul 
charges derived from a section 22 tender (49 U.S.C. 22 and 317(b)), computed 
on the basis of constructive weight, determined by multiplying 7 pounds per 
cubic foot by the cubic capacity of an exclusively used 40-foot van—even though 
the van was the only size available to the carrier and was not filled to capacity, 
or that exclusive use had not been requested—and to unrequested specialized 
handling charges will be reconsidered. The exceptions that were based on ap- 
plying the sliding scale of volume minimum weights and table of rates contained 
in the tender, will be removed if it can be shown seals had been attached to the 
vehicle by the shipper, or exclusive use of the vehicle had been ordered and 
furnished, and the exceptions to the accessorial charges will be allowed upon 
proof of authenticity. 


To the Trans-World Movers, Inc., October 14, 1971: 


We refer to your attorney’s letter of July 28, 1971, concerning the 
indebtedness of Trans-World Movers, Inc. (Trans-World), formerly 
Cowboy Van Lines, Inc. (Cowboy). 

Trans-World was paid for transportation and related services prior 
to audit, as required by section 322 of the Transportation Act of 1940, 
49 U.S.C. 66, in connection with various shipments of electronic and 
other equipment. Line-haul transportation charges were derived from 
section 22 tenders (49 U.S.C. 22 and 317(b) ) which were published by 
Trans-World, Cowboy and other electronic equipment carriers. The 
technical correctness of tariff charges for extra services (referred to 
on vouchers as accessorial services) is not in issue, but the performance 
of services listed on DD Forms 619, such as loading and unloading, is 
disputed. 

Transportation charges were computed by the carrier on the basis 
of constructive weight, generally, 22,400 pounds, determined by multi- 
plying 7 pounds per cubic foot by 3,200 cubic feet—the reported cubic 
capacity of a 40-foot van, which was apparently furnished in each 
instance. The note and minimum charge provisions of the tenders 
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contain the language upon which the charges are based. The following, 
extracted from Appendix No. 1 of Cowboy’s I.C.C. Rate Tender 69-4, 
is representative of the provisions involved : 

NOTH: When special service is requested, charges will be based on actual weight 
or seven pounds per cubic foot of the van used, whichever is greater. 

Special service is requested for shipment [sic] which consist of or include 
simulators, electronic instruments and all equipment requiring specialized han- 
dling movable under the household goods commodity descriptions. 

When seals are applied to the van by the shipper or shippers agent, charges 
will be based on actual weight subject to a minimum weight based on seven 
pounds per foot of total vehicle space. 

If the shipper or shippers [sic] agents fails to annotate the government bill 
of lading as to size of vehicle requested, cubic footage capacity, charges will be 
based on seven pounds per cubic foot of van furnished for each shipment. 
MINIMUM CHARGE: Subject to AVAILABILITY of equipment [sic] for exclu- 
sive use of a vehicle when requested will be on actual weight subject to a 
minimum charge of 12,000 pounds if the capacity of the vehicle ordered is less 
than 1700 cubic feet. 

Appendix III of this tender consists of five columns of rates (ex- 
pressed in cents per 100 pounds) which are tied to varying mileage 
blocks. These columns (A, B, C, D, and E) constitute a sliding scale 
of volume minimum weights of 8,000, 10,000, 12,000, 15,000 and 20,000 
pounds and over, respectively. See Item 12 of the tender, showing the 
applicability of the sliding scale of volume minimum weights. Our 
Transportation Division issued Notices of Overcharge (Form 1003), 
requesting refunds, generally, of amounts in excess of charges based 
on the sliding scale of minimum weights, on the premise that charges 
for special service or exclusive use could not be assessed in the absence 
of some request by the shipper for such service. 

While your attorney’s letter of July 28, 1971, limits discussion of our 
audit action to the circumstances surrounding a single shipment, con- 
sideration of the entire account reveals a current indebtedness to the 
United States of approximately $114,000, comprising overcharges 
made in the payment of over 200 bills for transportation services. 

The disagreement in this case concerns at least two questions: (1) 
a question as to the meaning and interpretation of Cowboy Van Lines 
Tenders No. 69-4 through 69-7, and (2) a question as to the correctness 
of the DD Forms No. 619 issued by the carrier and used in support 
of charges for loading or unloading services or in support of a claim 
for other special services. 

Appendix No. 1 of Tender 69-4 (Tenders 69-5 through 69-7 contain 
the same provisions) states that it applies on shipments consisting 
of articles which because of their unusual nature require specialized 
handling and equipment usually employed in moving household 
goods. In other words, the service to be furnished is similar to that 
accorded shipments of unpacked or uncrated household goods in 
equipment designed especially for such service. While the tender in- 
dicates the articles to be covered require “specialized handling,” no- 
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where in this tender is there a definition or explanation as to what 
service is to be included in “specialized handling.” Since the service 
generally furnished by the so-called “electronics carriers,” such as 
Cowboy Van Lines, Inc., is apparently household goods service for 
certain electronic equipment or office furniture and other items named 
in the first paragraph, it seems the term “specialized service” has no 
other meaning than that relative to the ordinary movement of the 
named commodities in household goods vans. 

As indicated above, the provision, beginning with the term 
“NOTE,” states that when special service is requested, charges will be 
based on “actual weight of seven pounds per cubic foot of the van 
used, whichever is greater.” The clause “actual weight of seven 
pounds” was subsequently amended to read: “actual weight or seven 
pounds ;” however, again there is no explanation as to the kind of 
service embraced by the term “special service.” 

The next paragraph in Appendix No. 1 provides that special serv- 
ice is requested for shipments which consist of or include the equip- 
ment named in that paragraph. We find nothing in the tender to 
explain what is meant by “special service is requested.” This provision 
was carried in Cowboy Van Lines Tender 69-4 and reissues thereof 
until Trans-World Movers Tender ICC-71-11, was issued effective 
February 16, 1971. Perhaps the phrase was meant to signify that 
special services (undefined) may be requested for transportation of 
the commodities named, but, as the provision applicable at the time 
of the disputed shipments reads, it is patently ambiguous, and must 
be construed most strongly against its framer. 

We note that if a transportation officer desires certain specific 
vehicle service named in paragraph (e) of Movers & Warehousemen’s 
Association of America Government Rate Tenders I.C.C. No. 1-U 
and No. 1-V (referred to in Tender 69-4 and superseding tenders), 
the Government bill of lading must be annotated to show that such 
service is requested. All requests, such as for exclusive use or other 
services named in paragraph (e) of Tenders No. 1-U and 1-V, must 
be entered on the bills of lading by the issuing transportation officer. 
See paragraph No. 214046, page 214-17 of Defense Supply Regula- 
tions No. 4500.3, effective March 15, 1969. These regulations have the 
force of law. Public Utilities of California v. United States, 355 U.S. 
534, 542 (1958). 

We agree that with respect to the sentence in the provision intro- 
duced by the term “NOTE,” referring to the application of seals by 
the shipper to the vehicle, it is clear that in such instances the carrier 
is entitled to compensation at the actual weight or 7 pounds per cubic 
foot of total vehicle space, whichever is greater. 
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The next sentence of the provision is not susceptible of a conclu- 
sive interpretation; it states that if the shipper or shipper’s agent 
fails to annotate the Government bill of lading “as to size of vehicle 
requested, cubic footage capacity,” charges will be made on the basis ~ 
of 7 pounds per cubic foot. 

Generally, when a shipper desires to engage the services of a carrier, 
he must necessarily contact the carrier and request the placing of a 
vehicle for loading. We have noted in the audit of the present accounts 
that in almost every instance Cowboy Van Lines seems to have treated 
such an order for a van as coming within the scope of the item for 
exclusive use of vehicle service. Furthermore, agents of Cowboy re- 
portedly filled in the spaces on the top of the bill of lading as to the 
cubic-foot capacity of the vehicles ordered and furnished. A carrier 
may not independently make binding, unauthorized additions or de- 
letions on a Government bill of lading, particularly where accessorial 
or special services are ordered by Government representatives. See 
paragraph 2 of the Administrative Direction on the reverse side of 
the bill of lading. 

In a letter to our Transportation Division dated January 27, 1971, 
Mr. Walter R. Plankinton, President of Trans-World Movers, Inc., 
stated that the company utilizes only 40-foot trailers of 3,200 cubic 
feet for these electronics movements. Thus Trans-World would assume 
that any shipper’s order to place a vehicle for loading means an order 
for a 40-foot vehicle and that a bill of lading as issued by a Govern- 
ment officer may be altered to include notations resulting in a situa- 
tion which entails consideration of ambiguous provisions of an appli- 
cable tender. We note that the ambiguous provision is not contained 
in the current Trans-World Tender ICC 71-1. 

As stated above, Tender 69-4 and superseding issues contain five 
scales of volume minimum weights and tables of rates. Obviously, 
these scales of rates and minimum weights are included for the pur- 
pose of computing the charges to be assessed on shipments of electronic 
equipment tendered to it for transportation. However, the effect of the 
construction of the ambiguous provision in question that Trans- 
World seeks to sustain would nullify the application of the five rate 
scales in the tender. For example, in almost every case, a vehicle fully 
loaded has been treated as one subject to exclusive use requirements 
and the 7 cubic foot basis has been applied, although there is nothing 
on the bill of lading placed there by or with the acquiescence of 
Government representatives to show that exclusive use was either 
desired or requested. 

The carrier or its agent seems to have frequently added informa- 
tion to the bill of lading, which upon investigation proved not to 
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have been authorized by any responsible Government personnel. The 
bill of lading (E-9,584,878) and accompanying record enclosed 
with the letter of July 28, 1971, clearly illustrates the nature of these 
additions. The original bill of lading shows that the transportation 
officer inserted information in the appropriate spaces to indicate 
that a 40-foot vehicle was ordered and furnished. When the bill of 
lading was prepared for billing, it appears that the carrier inserted 
information as to the 3,200 cubic feet. The space reserved for a show- 
ing of whether the shipment fully loads the vehicle is checked “YES,” 
with an unidentifiable initial or initials placed just above it. 

The copy of the letter from the administrative office attached to 
your attorney’s letter of July 28, 1971, agrees that a 40-foot vehicle 
was ordered and furnished, which is the only size vehicle that could 
have been requested, since only 40-foot vehicles are used by the car- 
rier. It is shown further that the shipment measured 1,596 cubic feet, 
so, obviously, it could not occupy all the useable space of the vehicle ; 
whoever caused the checkmark to be placed on the bill of lading to 
show the vehicle was fully loaded was not in possession of the true 
facts. In the case of this example the administrative office reports 
that exclusive use of the vehicle was not requested. 

The same example clearly demonstrates the strained and illogical 
interpretation by the carrier of the ambiguous terms of Cowboy Van 
Lines Tenders 69-4 through 69-7 in that freight charges on the ship- 
ment remain at $497.28 under various conditions. If the vehicle were 
fully loaded with freight weighing less than 22,400 pounds (7 pounds 
times 3,200 cubic feet) the charge would be $497.28. If the shipper 
requested exclusive use, the charge would be $497.28, and if, as in the 
example, a vehicle of the only size available (40 feet) was ordered 
for the accommodation of a less truckload lot, 1,596 cubic feet, the 
charges would also be $497.28, notwithstanding that there was an 
applicable charge of $293, available at the 10,000-pound scale of rates 
named in the tender. 

Since the administrative report shows that exclusive use was not 
ordered, we consider the ordering of the 40-foot vehicle as being 
merely an order to make a vehicle available for loading, without creat- 
ing a basis for exclusive use charges. We therefore sustain the Notice 
of Overcharge (Form 1003) issued by our Transportation Division, 
dated November 18, 1970, with reference to the shipment discussed 
above. 

With regard to the first of the two questions (interpretation of the 
tenders which we say are involved in this case, we believe that the 
7 cubic-foot basis should be upheld in any instance where the bill of 
lading record, or subsequent administrative advice indicates that the 
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full use of a trailer was desired by the shipper. We will consider full 
use of a trailer to be established where seals were applied by the 
shipper or where exclusive use was actually requested and furnished. 
It is our view, however, that the mere request for a 40-foot vehicle 
for loading is not a request for exclusive use, whether or not the 
shipment fully loads the vehicle. In such instances, our audit will 
Kcr hy the applicable scale of rates in the tender based on the weight 

Concerning the authenticity of the various DD Forms 619 used to 
support charges for accessorial services, authorization for the use 
of this document is set forth in paragraph 6010 on page 6-34 of Army 
Regulation No. 55-356, dated December 1968. This in substance pro- 
vides that the carriers will use the form (DD 619) in billing for mate- 
rials and services not included in the line-haul transportation rates. 
Each form is required to be prepared in full and signed by the car- 
rier’s representative. The form is then presented to an authorized 
representative of the transportation officer ordering the service, who 
will sign the statement attesting to the fact that materials or services 
were provided as indicated by the carrier. In other words, before a 
DD Form 619 is valid for use in support of a bill for materials and 
services, it must be confirmed by a transportation officer or representa- 
tive that (1) the service was requested and (2) that such service was 
performed. 

Ordinarily, in our audit of carriers’ accounts covering the move- 
ment of household goods these DD Forms 619 are accepted without 
further investigation, where such forms are properly signed by the 
shipper or a Government transportation officer, and where there is 
nothing to suggest the need for further development. We had no prob- 
lem in connection with DD Forms 619 in the earlier stages of our 
audit of Cowboy Van Lines’ bills computed on the basis of the car- 
rier’s tenders; however, investigation of a number of items revealed 
discrepancies which made it necessary to develop the record on most 
of the bills received. The major differences in the DD Forms 619 and 
the reports from administrative offices relate to the loading and un- 
loading charges reported, and to the annotation that exclusive use was 
ordered by the shipper. In most instances the administrative reports 
contradict the information stated on the DD Forms 619. 

We refer again to Government bill of lading E~9,584,878, dated 
May 2, 1969, covering a shipment of 38 desks, weighing 9,880 pounds, 
moving from Cannon Air Force Base, New Mexico, to Aurora, Colo- 
rado. The related DD Form 619, which, under the regulations is 


issued by the carrier, states that (1) exclusive use of 3,200 cubic foot 
van ordered by shipper and (2) it took three men 7 hours each to load 
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at $5.75 per hour, or $120.75, and three men 6 hours each to unload 
at $5.75 per hour, or $103.50, for a total cost of $224.25, as billed by 
Cowboy Van Lines, in addition to charges based on 22,400 pounds 
(3,200 cubic feet at 7 pounds per cubic foot). The copy of the adminis- 
trative report which you furnished with your letter shows that ex- 
clusive use of vehicle service was not requested ; that the shipment did 
not fully load the vehicle (the original bill of lading is checked “YES” 
to indicate that the shipment fully loaded the vehicle) ; that the driver 
alone loaded the shipment; and that the consignee’s employees un- 
loaded the shipment. 

Mr. Plankinton’s letter of January 27, 1971, refers to Cowboy Van 
Lines Bill No. 030301, submitted March 3, 1970 (our reference TK No. 
931755) and supported by bill of lading F-3,208,876, dated Febru- 
ary 18, 1970; it covers a movement of four skids of aircraft trainers 
weighing 8,800 pounds, moving from Army Depot, Georgia, to South- 
ern Airways, Fort Wolters, Texas. 

Inasmuch as the vehicle moved under seals, we agree that freight 
charges computed at 22,400 pounds (7 pounds per cubic foot at 3,200 
cubic feet) are correct, and your claim will be allowed to that extent. 

The bill, however, also included a DD Form 619, stating a charge of 
$138 for loading, plus $69 for unloading. Inasmuch as the bill of 
lading is annotated “SHIPPER TO LOAD; CONSIGNEE TO UN- 
LOAD” the matter was investigated and a copy of the route order was 
supplied showing that the loading by carrier was not authorized and 
that the vehicle was unloaded by employees of the consignee. In the 
circumstances, the prima facie showing on the DD Form 619 as to 
loading and unloading costs is rebutted, and the burden of proving 
the correctness of its claims rests with the carrier. (/nited States v. 
New York, New Haven & Hartford RR Co., 355 U.S. 253, 262 (1957). 

Finally, we are enclosing copies of our record in connection with 
a shipment made under bill of lading F-2,112,710, dated February 23, 
1970, covering office furniture transported from Minot Air Force Base, 
North Dakota, to Hill Air Force Base, Utah. In view of the representa- 
tions made in the DD Form 619, and the conflicting comment received 
from the administrative office we must conclude that the basis set forth 
on our Form No. 1003, dated December 28, 1970, is correct, and that 
the Government has been overcharged $829.34 on this item. 

We are of the view that with respect to the application of the Cow- 
boy Van Lines Tenders which were in effect prior to February 16, 1971, 
the carrier is entitled to the 7 pound per cubic foot basis when seals 
were attached to the vehicle by the shipper and in instances where 
exclusive use of the vehicle was ordered and furnished. We do not agree 
that the mere ordering of a vehicle, without more, for the accommoda- 
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tion of a particular consignment, is a request for complete and sole oc- 
cupancy of the vehicle and, therefore, in such cases the rate scales in 
Appendix ITI of the effective tenders are for application. With respect 
to the accessorial services loading and unloading charges, in view of the 
dubious authenticity of various DD Forms 619 as executed, we will 
recognize the validity of the information in such forms only when 
supported by supplementary evidence confirming the correctness of 
the information. 

Our Transportation Division will review the record and revise the 
debt, currently $114,330.75, consistent with the views herein stated, 
and your company will be advised accordingly. 

As you know, action has been taken to recover this substantial debt 
by monthly installment payments. Such a procedure will be con- 
tinued for the time being, pending consideration of alternative propos- 
als for the liquidation of the debt. 


[ B-173955 J 


Subsistence—Per Diem—Military Personnel—Temporary Duty— 
En Route to New Duty Station—Permanent Unit at Temporary 
Duty Station 


A chief petty officer who incident to a permanent duty station change from 
Memphis, Tennessee, to Patrol Squadron Eight at Brunswick, Maine, is ordered 
to report on April 29, 1971 for 19 weeks of instruction on temporary duty with 
Squadron Thirty at Patuxent River, Maryland, is entitled to per diem for the 
entire period of the temporary duty, notwithstanding the unit to which assigned 
at his new permanent duty station was located at Patuxent River until June 30, 
1971, since paragraph M4201-4 of the Joint Travel Regulations prohibiting the 
payment of per diem within the limits of a permanent duty station has no 
application as the officer was not a member of Squadron Hight until he reported 
to Brunswick and, therefore, his travel status and per diem entitlement were 
not affected because his temporary duty station was for part of the time the 
old permanent station of the Squadron. 


ToN. Delozier, Department of the Navy, October 15, 1971: 

We again refer to your letter of June 24, 1971, CT33/ND:kld, re- 
questing a decision whether payment of per diem may be made on an 
enclosed voucher in favor of ADJC, Jerome C. Matthews, 457 91 09, 
USN, in the described circumstances. The request was assigned Con- 
trol No. 71-37 by the Per Diem, Travel and Transportation Allowance 
Committee. 

By orders No. 098-71, dated March 14, 1971, Chief Petty Officer 
Matthews was transferred from Naval Air Technical Training Center, 
Memphis, Millington, Tennessee, to Patrol Squadron Thirty (VP30) 
at Naval Air Station, Patuxent River, Maryland, for 19 weeks under 
instruction, upon completion of which he was to report to Patrol 
Squadron Eight (VP8) at Brunswick, Maine, for duty. These orders 
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directed a change of permanent station from Millington to Brunswick 
with temporary duty en route at Patuxent River. He reported for 
temporary duty with Patrol Squadron Thirty at Patuxent River on 
April 29, 1971. The class he was to attend was scheduled to convene on 
May 3, 1971, and Mr. Matthews was to remain with Patrol Squadron 
Thirty at Patuxent River for temporary duty under instruction until 
September 1971. 

Your doubt as to the member’s entitlement to per diem for tempo- 
rary duty at Patuxent River arises from the fact that by message 
161837Z, dated February 1971, the Chief of Naval Operations officially 
announced the change of permanent duty station of Patrol Squadron 
Eight from Patuxent River, Maryland, to Brunswick, Maine, effective 
June 30, 1971. Thus, when the member reported to Patrol Squadron 
Thirty at Patuxent, Maryland, to perform temporary duty, the unit to 
which he was assigned upon reporting to his permanent station was 
physically located at the same place and did not move to Brunswick, 
Maine, until a later date. 

Since Mr. Matthews’ orders designate Brunswick, Maine, as the 
permanent station of Patrol Squadron Eight, you question whether 
paragraph M4201-4 of the Joint Travel Regulations should be ap- 
plied to the temporary duty here involved. That paragraph provides 
generally that per diem allowances are not payable for any travel or 
temporary duty performed within the limits of the permanent duty 
station. Also, you question whether per diem may be paid beginning 
July 1, 1971, following the official change of station of Patrol Squadron 
Hight. 

Under the provisions of 37 U.S. Code 404, per diem and travel 
allowances accrue to members of the uniformed services only during 
periods while away from their designated posts of duty. A member’s 
designated post of duty, permanent station, is the place at which his 
basic duty assignment is for performance. It is changed by change of 
permanent station orders and when a member performing temporary 
duty at a location receives change of permanent station orders assign- 
ing him to duty at that location it becomes his permanent station. In 
the case of a Navy shore-based mobile unit change-of-station move, the 
change is effective when the unit members commence travel to the new 
station for the purpose of performing their regular duty assignment 
with no intention of returning to the old duty station. Hence, when 
Mr. Matthews reported at Patuxent River for the performance of 
temporary duty that location was the permanent station of Patrol 
Squadron Eight (VP8). 43 Comp. Gen. 73 (1963). In this case, how- 
ever, the member concerned was not a member of Patrol Squadron 
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Eight until he reported for duty at Brunswick and its unit movement 
orders from Patuxent River to Brunswick could not include him. 

Upon his arrival at Patuxent River, Maryland, the member re- 
ported to Patrol Squadron Thirty for temporary duty. Presumably, he 
performed that duty and upon completion thereof reported to Patrol 
Squadron Eight at Brunswick, Maine, for permanent duty. In those 
circumstances the fact that the permanent station of the squadron to 
which he was being assigned for permanent duty at Brunswick con- 
tinued to be Patuxent River for a portion of the time the member was 
assigned there for temporary duty does not in our opinion affect his 
travel status or his entitlement to per diem for any portion of the tem- 
porary duty assignment. 

The voucher is returned herewith for payment in the amount due for 
the temporary duty at Patuxent River. 


[ B-173691 J 


Bids—Buy American Act—Restrictions Not for Application— 
Foreign Subcontractor—Product Not End Component 


The procurement by a Government prime contractor, with the approval of the 
contracting officer, of a foreign produced scale model of an amphibious assault 
landing craft as an aid to perform a cost-reimbursement research and develop- 
ment contract—a model technically superior to domestically offered models and 
offered at the lowest cost, even with a 50 percent differential, transportation, and 
travel expenses added—is not subject to the Buy American Act, 41 U.S.C. 10a-d. 
Even if the model were to be considered an end product and for public use, the 
restrictions of the act would not apply since there is no absolute prohibition 
against the procurement of other than domestic supplies and materials for 
public use, and as the cost of the model after applying the 50 percent differential 
prescribed by paragraph 6-104.4 of the Armed Services Procurement Regula- 
tion is the lowest, the award to the subcontractor was in the public interest. 


To the Centro Corporation, October 20, 1971: 


We refer to a letter of August 24, 1971, from your attorneys protest- 
ing the procurement by a Government prime contractor of a 1/6 scale 
model of an amphibious assault landing craft from British Hovereraft 
Corporation, Ltd. The contractor is Bell Aerospace Company (Bell), 
and the cost-reimbursement research and development contract in- 
volved is N00024-71-C-0276 with the Naval Ship Systems Command 
(NSSC). 

The substance of your original protest, which was considered by 
NSSC, is that since there are domestic firms, one of whom is Centro 
Corporation of Dayton, Ohio, who are capable of producing the scale 
model, the Buy American Act, 41 U.S.C. 10a—d, should be invoked 
to preclude procurement of the item from any nondomestic source. 
NSSC has advised you of its opinion that the seale model is not the 
end product being procured by the Goverment. under its contract with 
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Bell, since it is not to be delivered to the Government for public use 
but to Bell for its own use, and that it therefore does not fall within 
the coverage of the Buy American Act. However, you contend that 
the scale model is Government property acquired for “public use,” and 
that it does not qualify as a domestic source end product under the 
Government procurement regulations; i.e, and end product manu- 
factured in the United States if the cost of its components which are 
manufactured in the United States exceeds 50 percent of the cost of all 
of its components. 

Bell’s contract calls for the detailed design and construction of two 
experimental Amphibious Assault Landing Craft (AALC) ; for pro- 
vision of a test and trials instrumentation system; for testing of the 
AAT; for support of Navy trials of the AAL(©; and for related data. 
Craft models required by the contract to be delivered to the Govern- 
ment include a display model (scale 4% inch=1 foot) and a model 
suitable for tow tank tests to be conducted at Government facilities 
in a controlled environment, neither of which models is the 1/6 scale 
model covered by Bell’s subcontract with British Hovercraft. 

The contract includes, among other provisions, a subcontract clause 
requiring advance written approval of the contracting officer of awards 
of any fixed price subcontracts in excess of $25,000 or 5 percent of the 
value of the contract; a Government property clause providing for 
passage to the Government of title to all property purchased by the 
contractor for which he is entitled to reimbursement; and the Buy 
American Act clause prescribed by Armed Services Procurement Reg- 
ulation (ASPR) 6-104.5 and 7-204.3 reading as follows: 


BUY AMERICAN ACT (1964 MAY) 


(a) In acquiring end products, the Buy American Act (41 U.S.C. 10a—d) 
provides that the Government give preference to domestic source end products. 
For the purpose of this clause : 

(i) “components” means those articles, materials, and supplies, which are 
directly incorporated in the end products ; 

(ii) “end products” means those articles, materials, and supplies, which are 
to be acquired under this contract for public use ; and 

(iii) a “domestic source end product” means (A) an unmanufactured end 
product which has been mined or produced in the United States and (B) an end 
product manufactured in the United States if the cost of the components 
thereof which are mined, produced, or manufactured in the United States or 
Canada exceeds 50 percent of the cost of all its components. For the purposes 
of this (a) (iii) (B), components of foreign origin of the same type or kind as 
the products referred to in (b) (ii) or (iii) of this clause shall be treated as 
components mined, produced, or manufactured in the United States 

(b) The Contractor agrees that there will be delivered under this contract 
only domestic source end products, except end products : 

(i) which are for use outside the United States ; 

(ii) which the Government determines are not mined, produced, or manu- 
factured in the United States in sufficient and reasonably available commercial 
quantities and of a satisfactory quality ; 

(iii) as to which the Secretary determines the domestic preference to be 
inconsistent with the public interest ; or 
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(iv) as to which the Secretary determines the cost to the Government to be 
unreasonable. 


(The foregoing requirements are administered in accordance with Executive 
Order No. 10582, dated December 17, 1954. So as to alleviate the impact of 
Department of Defense expenditures on the United States balance of interna 
tional payments. bids offering domestic source end products normally will be 
evaluated against bids offering other end products by adding a factor of fifty 
percent (50%) to the latter, exclusive of import duties. Details of the evalua- 
tion procedure are set forth in Section VI of the Armed Services Procurement 
Regulation. ) 

The record shows that Bell’s prime contract is part of Phase IT of 
the Navy’s three-phase Amphibious Assault Landing Craft Program, 
which has been undertaken to define, develop, test, evaluate and docu- 
ment. the performance of a new type of AALC. In Phase I of the Pro- 
gram, Bell and another firm, Aerojet General Corporation (Aerojet), 
were awarded independent cost reimbursement contracts to develop a 
preliminary AALC design using the air cushion principle and to pro- 
vide data, model test results and a full scale mock-up of the craft. 
A major objective of the initial contracts, NSSC states, was to define 
the characteristics of a prototype test craft to be constructed and 
tested under Phase II of the program in order to assess the craft’s 
performance levels in various sea states as well as its feasibility for 
use in amphibious assault operations. In Phase II of the Program, 
Aerojet received a contract with the same general provisions as Bell’s 
Phase II contract. Each contract constitutes an extension of the 
separate development efforts of the respective contractor under 
Phase I. 

In Bell’s report to the Navy on its Phase I contract efforts, Bell 
proposed to use a 1/6 scale radio controlled model in various tests 
to gather information dealing with the craft design and performance. 
Acrojet pursued a different method to achieve the same objectives. 
In soliciting a proposal from each contractor for a Phase IT contract, 
NSSC states that it intended to allow each contractor, with as little 
constraint as possible, to furnish a detailed design of an experimental 
AALC and to construct and test such craft. In addition, the stating 
of specific requirements not related to performances were avoided 
to the maximum extent possible in the Government’s Statement of 
Work and Specification even though they were included in the Phase I 
reports submitted by the contractors. The proposal submitted by Bell 
under Phase IT of the Program included a provision for procurement 
of 21/6 scale model. 

In a letter dated July 9, 1971, Bell submitted to the contracting 
officer a request for permission to purchase from British Hovercraft 
the 1/6 radio controlled scale model with drawings and test data. 
In the letter, which was accompanied by supporting documentation, 
Bell stated that it had determined that British Hovercraft was tech- 
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nically most competent to perform the subcontract and that British 
Hovercraft had submitted the lowest priced proposal in competition 
with Centro Corporation and two other domestic concerns. The pro- 
posals received by Bell were as follows: 





5 months 6 months 

Offeror Delivery Delivery 

British Hovercraft *$119, 688 *$111, 288 

Centro Corporation 257, 129 214, 274 
H & H Industries, Inc. 229, 040 
Atkins and Merrill, Inc. 370, 601 


*Price includes $1,296 for cost of transportation by ship to New 
Orleans. 


In evaluating the above proposals, Bell added to the British Hover- 
craft price of $119,688, for delivery within 5 months, a 50 percent 
differential, pursuant to the provisions of ASPR 6-104.4, thereby 
increasing that firm’s evaluated price to $179,532. Further, Bell’s 
evaluation team gave consideration to the factor of additional expense 
of liaison trips to British Hovercraft as opposed to United States 
sources ($3,000 vs. $750) and other factors, including those which 
might affect performance by British Hovercraft. Upon completion 
of its considerations of the various factors, Bell’s evaluation team 
concluded that the wide variance between the actual cost of the foreign 
model and the cost of a domestic product, and the technical superiority 
of the proposal for the British Hovercraft model, were sufficient to 
outweigh any negative considerations with respect to an award to 
British Hovercraft. 

By letter of July 16, 1971, the contracting officer advised Bell of his 
consent to award of the subcontract to British Hovercraft. On August 
10, Bell issued a purchase order for delivery of the model within 6 
months, F.O.B. British Hovercraft’s plant, at a total price of $109,992. 

In a report to our Office, NSSC adheres to its position that the 
scale model is not an end product procured for public use as contem- 
plated by the Buy American Act but is only an item of primary 
usefulness to the contractor for the purpose of conducting the tests dis- 
cussed above. After the model is turned over to the Government, NSSC 
states, it will be available for tests in order to verify the contractor's 
test results based on the same model; however, the Government’s use 
will, if anything, be incidental to the contractor’s use and therefore 
not encompassed by the term “public use” in the Buy American Act. 

NSSC further states that even if the 1/6 scale model is considered 
to be an end product within the purview of the Buy American Act, 
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there has been compliance with the requirements of the act as imple- 
mented by Executive Order 10582 and ASPR. In this regard, it is 
stressed that although Bell added to British Hovercraft’s price a 
50 percent differential for evaluation purposes, British Hovercraft’s 
evaluated price was substantially lower than all other offers. 

NSSC further urges that if the 1/6 scale model is considered to be 
a component of the AALC’s, its cost is less than 50 percent of the 
total cost of all components of the end products, and its procurement 
from a foreign source is therefore permitted by section 2 of the Buy 
American Act. Accordingly, and for the other reasons stated above, 
NSSC contends that there has been no violation of the Buy American 
Act in the purchase of the 1/6 scale radio controlled model of the 
AALC from British Hovercraft. 

The Buy American Act does not state an absolute prohibition against 
the procurement for the Government of other than domestic supplies 
and materials for public use. Rather, it expressly provides that the 
restrictions against the purchase of foreign products do not apply 
where it is determined that the cost of domestic products is unreason- 
able or their procurement is inconsistent with the public interest. 42 
Comp. Gen. 467 (1963). In implementation of the act, ASPR 6-104.4, 
relating to evaluation of bids and proposals, includes the following 
pertinent provisions : 

6-104.4 Evaluation of Bids and Proposals. 

(a) In accordance with the Buy American Act, the Secretary of Defense has 
determined that where the following procedures result in the acquisition of 
foreign end products, the acquisition of domestic source end products would be 
(i) unreasonable in cost or (ii) inconsistent with the public interest (see 6-103.3 
and 6—103.5). 

(b) Except as provided in (d) below, bids and proposals shall be evaluated 
so as to give preference to domestic bids. Hach foreign bid (other than a low bid 
offering a Canadian end product) shall be adjusted for purposes of evaluation 
either by excluding any duty from the foreign bid and adding 50 percent of the 
bid (exclusive of duty) to the remainder, or by adding to the foreign bid (inclu- 
sive of duty) a factor of 6 percent of that bid, whichever results in the greater 
evaluated price, except that a 12 percent factor shall be used instead of the 6 per- 
cent factor if (i) the firm submitting the low acceptable domestic bid is a small 
business concern, or a labor surplus area concern, or both, (ii) small purchase 
procedures (see Section III, Part 6) are not used, and (iii) any contract award 
to a domestic concern which would result from applying the 12 percent factor, 
but which would not result from applying the 6 percent or 50 percent factor, 
would not exceed $100,000. (If an award for more than $100,000 would be made 
to a domestic concern if the 12 percent factor is applied, but would not be made 
if the 6 percent or 50 percent factor is applied, the matter shall be submitted to 
the Secretary of the Department concerned for a decision as to whether the award 


to the small business or labor surplus area concern would involve unreasonable 
cost or inconsistency with the public interest (see 6—103.3).) 


Since the 1/6 scale model is not to be directly incorporated in any 
other item to be furnished to the Government under Bell’s contract, 
the model does not constitute a component of an end product as defined 
in the Buy American Act clause, and the component cost rule set forth 
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in thai clause is not for application to the procurement of the scale 
model. 

As to whether the model constitutes an end product for public use 
within the purview of the Buy American Act and ASPR, we do not 
believe that a resolution of such question is required. As shown above, 
procurement of the British Hovercraft model would have been proper, 
even if the 1/6 scale model could be regarded as an end product, since 
the evaluated price of that model is still lower than the prices of the 
domestic models after applying the 50 percent foreign differential 
factor prescribed by ASPR 6-104.4. This ASPR provision states that, 
the Secretary of Defense has determined that where the evaluation 
procedures set out therein results in the acquisition of foreign end 
products, the acquisition of domestic source end products would be 
unreasonable in cost or inconsistent with the public interest. Such 
determinations by the heads of the departments, which serve to exempt 
the procurements concerned from the restrictions of the Buy American 
Act, are specifically authorized by that act. 41 U.S.C. 10a. 

Accordingly, we are unable to conclude that there has been any 
violation of the Buy American Act or the implementing regulations, 
and we therefore do not find any legal basis for questioning the award 
of the subcontract for the 1/6 scale model to British Hovercraft. 

In view of the foregoing, your protest is denied. 


[ B-164118 J 


Housing—Loans—Maturity Date of Loan—Extension—Kefinanc- 
ing of Note v. Date Violation 


The loss sustained by an Employees Credit Union on a note insured under Title 
I of the National Housing Act (12 U.S.C. 1701, et seq.), a note which when 
payments were reduced extended the maturity of the loan beyond the 5 years 
and 32 days prescribed by the act, is reimbursable if the time extension of the 
original note is not considered a violation of the maturity date limitation but 
as a refinancing of the loan within the purview of section 2(b) of the act. 
Therefore, upon reconsideration if it is determined a refinancing rather than a 
violation of the maturity limitation was involved, payment of the loss may be 
certified upon waiver pursuant to section 2(e) of the act of any noncompliance 
with the regulations applicable to refinancing. 


To the Acting Director, Insurance Division, Federal Housing 
Administration, October 21, 1971: 


Your letter of May 26, 1971, requested our opinion whether you 
may certify for payment a voucher for $2,102.94, in favor of the 
Stancal Employees Credit Union, Post Office Box 220, Seattle, Wash- 
ington 98111. The payment involves reimbursement of a loss sustained 
by the Credit Union on a note of Charles L. and June D. Barnard, 
dated April 18, 1967, which had been insured under title I of the 
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National Housing Act (Public Law 479, 73d Congress, 48 Stat. 1246, 
12 U.S.C. 1701 e¢ seq.). 

The question of the Credit Union’s entitlement to payment of its 

loss on the note arises by reason of an agreement approved Decem- 
ber 30, 1969, entitled “Extension Agreement,” which recites and pro- 
vides as follows: 
“WHEREAS the undersigned, Charles L. Barnard, has executed a note in favor of 
STANCAL EMPLOYEE’S CREDIT UNION in the original amount of $3500.00 
and payable $72.00 each month starting May 21, 1967, and which has an unpaid 
principal of $2492.62; and WHEREAS the above borrower finds that he is un- 
able to complete the payment of this loan on the present terms; NOW THERE- 
FORE, he requests that relief be given in the form of an extension of time. If 
this extension is approved, I hereby agree to pay the balance remaining due 
on this note at the rate of $46.08 each month starting January 15, 1970, with 
interest at the rate as provided in the original note, all other provisions of 
the original note except those changed by this agreement to remain in full 
force and effect.” 

Section 2(b) of the National Housing Act, 12 U.S.C. 1703(b), 
at the time of the execution of the original note provided that an obli- 
gation of the class here involved may not be insured if it has a maturity 
in excess of 5 years and 32 days. Viewing the agreement of Decem- 
ber 1969 as an extension of the maturity of the original loan—the 
final payment being due on June 15, 1974, or 7 years and 58 days 
from the date of the original note—the claim of the Credit Union 
would be for disallowance. See B-131963, July 17, 1957; B-149800, 
September 28, 1962; and B-164118, November 19, 1969. The Credit 
Union however contends that the agreement of December 1969 was 
conditioned upon approval by the Federal Housing Administration, 
and without that approval it is of no effect. 

On the day of approving the extension agreement, December 30, 
1969, the Credit Union wrote the Federal Housing Administration of 
the borrowers’ dire financial situation resulting in default and of 
their promise “to resume payments starting on January 15, 1970 at 
rate of $46.08 per month, clearing balance in 5 years.” As the Credit 
Union used and completed the standard administrative form for a 
request of an extension of time in filing the insurance claim, the Fed- 
eral Housing Administration returned the request with the advice 
that under the applicable regulations the Credit Union had “an auto- 
matic claim-filing period on this loan until October 21, 1972 (6 months 
after maturity).” Although, as contended by the Credit Union, the 
Federal Housing Administration did not approve the agreement of 
December 1969, the record does not substantiate the contention that 
the Credit Union’s approval of the agreement with the debtors was 
subject to Federal Housing Administration approval. See B-164118, 
August 14, 1968. Rather, viewing the agreement of December 1969 in 
light of the overall situation and correspondence, we consider the 
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agreement as essentially a refinancing of the loan within the purview 
of the proviso of section 2(b) of the National Housing Act: 

** * Provided further, That any obligation with respect to which insurance is 
granted under this section on or after July 1, 1989, may be refinanced and ex- 
tended in accordance with such terms and conditions as the Secretary may 


prescribe, but in no event for an additional amount or term in excess of the 
maximum provided for in this subsection. 


In a prior opinion (B-131963, July 17, 1957) concerning the pro- 
visions of section 2(b) dealing with the maturity and the refinancing 
of insured obligations we expressed the view that a financial] institu- 
tion may extend the time for paying a note beyond the statutory 
maximum period “only if it refinances the loan, that is, if a new 
note is executed.” We are of the opinion that the agreement of Decem- 
ber 1969, while having as its principal sum the outstanding balance 
of the original note differs so substantially from the note of April 
1967 in its period of payment and amount of monthly installment 
as to be tantamount to a new note and reasonably could be con- 
sidered a refinancing of the outstanding obligation of the original 
note. The relief requested by the borrowers and granted by the Credit 
Union was not a mere extension of time. Moreover, the previously 
discussed request of the Credit Union to the Federal Housing Admin- 
istration incident to the former’s approval of the agreement of 1969 
may reasonably be viewed as notification of intent to refinance the 
loan. 

The voucher and file are returned for further consideration of this 
case as involving a refinancing within the contemplation of the pro- 
viso of section 2(b) and not necessarily a violation of the maximum 
maturity provision of that section. If upon reconsideration it is found 
that noncompliance with administrative regulations applicable to re- 
financing warrants waiver under authority of section 2(e) of the 
National Housing Act, 12 U.S.C. 1703(e), granting the Secretary 
of Housing and Urban Development power to waive regulations pre- 
scribed by him, the voucher would then be for certification. 


[ B-163375 J 


Boards, Committees, and Commissions—Compensation—Aggregate 
Limitation 


The members of the National Advisory Committee established by section 7(a) 
of the Occupational Safety and Health Act of 1970, which provides for members 
to be compensated in accordance with 5 U.S.C. 3109, may not be paid sal- 
aries in excess of the rates prescribed for grade GS-15 since section 3109 limits 
payment to experts and consultants to the per diem equivalent of the highest 
rate payable under the General Schedule salary rates established for Federal 
employees. The experts and consultants of the advisory committees, appointed 
under section 7(b) to assist in standard setting functions, for whom section 
7(c) (2) prescribes grade GS-18, may not be paid in excess of grade GS-15, 
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unless they can qualify under the rule in 48 Comp. Gen. 509, to the effect that 
an exception to the grade GS-15 limitation may be made only when the limita- 
tion on the number of positions authorized for grade GS—18 is removed. 


To the Secretary of Labor, October 22, 1971: 

This refers to letter of September 1, 1971, from the Assistant Sec- 
retary of Labor, requesting a decision from our Office as to the level 
of compensation for members of the National Advisory Committee 
on Occupational Safety and Health. 

The Occupational Safety and Health Act of 1970, Public Law 91- 
596, 84 Stat. 1590, enacted December 29, 1970, 29 U.S.C. 656, provides 
in pertinent part as follows: 


SEC.7.(a)(1) There is hereby established a National Advisory Committee 
on Occupational Safety and Health consisting of twelve members appointed by 
the Secretary, four of whom are to be designated by the Secretary of Health, 
Education, and Welfare, without regard to the provisions of title 5, United 
States Code, governing appointments in the competitive service, and composed 
of representatives of management, labor, occupational safety and occupational 
health professions, and of the public. The Secretary shall designate one of the 
public members as Chairman. The members shall be selected upon the basis 
of their experience and competence in the field of occupational safety and health. 

+ * * + * + * 


(3) The members of the Committee shall be compensated in accordance with 
the provisions of section 3109 of title 5, United States Code. 

* ” o * . a7 . 

(b) An advisory committee may be appointed by the Secretary to assist him 
in his standard-setting functions * * * Persons appointed to advisory com- 
mittees from private life shall be compensated in the same manner as consultants 
or experts under section 3109 of title 5, United States Code. * * * 

(c) In carrying out his responsiblities under this Act, the Secretary is au- 
thorized to— 

. * + + * * 

(2) employ experts and consultants or organizations thereof as authorized by 
section 3109 of title 5, United States Code, except that contracts for such employ- 
ment may be renewed annually; compensate individuals so employed at rates 
not in excess of the rate specified at the time of service for grade GS-18 under 
section 5332 of title 5, United States Code, including traveltime, and allow 
them while away from their homes or regular places of business, travel expenses 
(including per diem in lieu of subsistence) as authorized by section 5703 
of title 5, United States Code, for persons in the Government service employed 
intermittently, while so employed. 


The Assistant Secretary of Labor states in part that— 


Inasmuch as Congress expressly provided that compensation be paid at the 
GS-18 level for experts and consultants, we believe that Congress intended to 
provide the same GS-18 level of compensation for advisory committee members ; 
and we wish to pay members at the GS-18 rate. To conclude otherwise would 
mean, unfortunately, that members of the National Advisory Committee who 
serve as experts and consultants would be compensated at a lower rate than 
those individuals hired as experts and consultants under section 7(c) of the Act. 


A determination is requested as to whether members of the National 
Advisory Committee may be paid at the GS-18 rate. 

Subsections 7(a) (3) and 7(b) cited above refer to 5 U.S.C. 3109 
for fixing the compensation of the members of advisory committees. 
Under 5 U.S.C. 3109 Federal agencies may, when specifically au- 
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thorized in an appropriation or other statute, employ experts or con- 
sultants or organizations thereof temporarily (1 year or less) or 
intermittently without regard to civil service classification laws. Ex- 
perts or consultants hired pursuant to this statute as officers or em- 
ployees of the United States may not, however, be paid in excess of the 
per diem equivalent of the highest rate payable under the General 
Schedule salary rates established for Federal employees unless other 
rates are specifically provided in the appropriation or other law. 

This Office has ruled that under 5 U.S.C. 3109 an expert or con- 
sultant ordinarily may not be paid a rate in excess of the highest rate 
payable for GS-15 of the General Schedule, which at present would 
be $31,523 per annum. 29 Comp. Gen. 267 (1949) ; 43 id. 509 (1964). 
An exception to this rule was made in the case of individuals to be 
placed in “professional engineering positions primarily concerned 
with research and development and professional positions in the 
physical and natural sciences and medicine * * *.” Under our deci- 
sion in 48 Comp. Gen. 509 such individuals appointed as experts and 
consultants may be at rates not in excess of grade GS-18 of the General 
Schedule. The basis for this was the removal of the limitation on the 
number of positions that could be placed in the named categories. 

It may be that some members of advisory committees appointed 
by the Secretary of Labor could qualify for the salary rate applicable 
to grade GS-18 of the General Schedule in accordance with the deci- 
sion in 43 Comp. Gen. 509 (1964). However, for those members of 
such advisory committees who cannot so qualify as well as members 
of the National Advisory Committee, we see no basis for payment of 
salaries in excess of the rate for grade GS-15 of the General Schedule. 
This is so because the language of the statute is clear and the legislative 
history contains no firm indication that such language does not express 
the true intent of the legislators. 

The questions presented are answered accordingly. 


[ B-173233 J 


Pay—Withholding—Debt Liquidation—Property Losses—Member 


on Detail 


Although the involuntary collection from the current pay of officers and enlisted 
men of a military department who while assigned to a Department of Defense 
agency are held pecuniarily liable for the loss, damage, or destruction of Govern- 
ment property, even though not accountable for the property, is not authorized 
absent specific statutory authority for setoff since the property was not under the 
control of the service having jurisdiction of the member charged, pursuant to 
37 U.S.C. 1007(c) and 1007(e), only pertaining to enlisted members of the Army 
and Air Force, the Secretary concerned may promulgate regulations to provide 
for the determination of a member’s liability, relying on the reporting of the 
instrumentality whose property is involved, and for the involuntary collection of 
the indebtedness from the current pay of the member, or may cancel an indebted- 
ness pursuant to 10 U.S.C. 4887(d) and 9887(d). 
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To the Secretary of Defense, October 22, 1971: 


Further reference is made to a letter dated June 9, 1971, from the 
Assistant Secretary of Defense (Comptroller) requesting a decision on 
several questions relating to involuntary collection from the current 
pay of service members (officers or enlisted) of a military department 
who are assigned for duty to a Department of Defense agency and 
are not accountable for property, but who have been held to be pecuni- 
arily liable for loss, damage or destruction of Goverrment property 
pursuant to a report of survey approved by the head of a Depart- 
ment of Defense agency. A copy of the Department of Defense Mili- 
tary Pay and Allowance Committee Action No. 453, presenting and 
discussing the several questions was attached. 

The questions are as follows: 

1. When a member of the Air Force, who is assigned to duty with the Defense 
Intelligence Agency and who is not accountable for property, has been held pecu- 
narily liable for loss, damage or destruction of Government property, pursuant to 
a report of survey initiated, processed and approved by the Director, Defense 
Intelligence Agency, may the Secretary of the Air Force, when requested, admin- 
istratively effect involuntary collection of the indebtedness from the current 
pay of the individual so held pecuniarily liable: 

a. If he is an officer ? 

b. If he is an enlisted member? 

2. If question 1a is answered in the affirmative, would the appropriate Secretary 
of the Military Department retaining payment jurisdiction over the member 
have the same authority, if the individual held pecuniarily liable by the Defense 
Intelligence Agency report of survey and who is not accountable for property, is: 
a. An officer of the Army? 
b. An officer of the Navy or Marine Corps? 
3. If question 1b is answered in the affirmative, would the appropriate Secretary 
of the Military Department retaining payment jurisdiction over the member 
have the same authority, if the individual held pecuniarily liable by the Defense 
Intelligence Agency report of survey and who is not accountable for property, is: 

a. An enlisted member of the Army ? 

b. An enlisted member of the Navy or Marine Corps? 

It is stated in the Committee Action that Table 7-7-3 of the Depart- 
ment of Defense Military Pay and Allowances Entitlements Manual, 
captioned “Indebiedness Due to Loss or Damage to Public Property or 
Supplies,” appears to provide, in Rule 7, authority for the involuntary 
collection from current pay of a nonaccountable Air Force enlisted 
member by the Secretary of the Air Force where such member is 
determined to be pecuniarily liable by an Army report of survey 
and vice versa. 

The Committee Action indicates that such conclusion appears to 
be supported by the Army and Air Force reciprocal agreement (AR 
735-11, para 12-8 and AFM 177-111, para 10420e), in which each 
service has agreed to recognize the liability for the pecuniary charges 
against one of its own members established by a report of survey 
of the other service and when requested will take action to effect 


collection, even though neither regulation specifically provides for 
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cross service involuntary collection action. However, the Committee 
Action refers to an opinion rendered by the Judge Advocate General, 
Department of the Army, dated March 13, 1957 (JAGA 1956/8800), 
wherein it was concluded that no authority exists for either service 
te involuntarily stop the “current pay” of one of its members to 
satisfy an indebtedness raised by a finding of pecuniary liability by 
the other service. 

While the discussion states that such proposition is not free from 
doubt, it is stated further that the only restriction which appears in 
Table 7-7-3 of the DODPM against involuntary stoppage of current 
pay for a debt establishd by administrative determination, including 
a report of survey by another service or agency, appears as a note to 
Rule 3. That note states : 

Involuntary stoppage of pay is not authorized for a debt established by an 
administrative determination, including report of survey, of another service 
or agency. No authority exists for one service to involuntarily stop current pay 


of one of its own members to satisfy a debt raised by a finding of pecuniary 
liability by the other service or agency. 


In Smith v. Jackson, 241 F. 747 (1917), affirmed by the Supreme 
Court, 246 U.S. 388 (1918), it was held that the current compensation 
of an officer or employee of the United States may not be withheld 
under the Government’s general right of setoff of debts due the United 
States from the debtor. We have therefore held that, in the absence of 
specific statutory authority, no authority exists to set off general debts 
due the United States by its employees out of their current salaries 
without their consent. See 29 Comp. Gen. 99 (1949) ; 37 Comp. Gen. 
353 (1957) ; and 42 Comp. Gen. 83 (1962). 

Table 7-7-3 of the DODPM sets forth rules under which collection 
may be made against military personnel for indebtedness due to loss 
or damage to public property or supplies. Rules 1 and 2 apply to 
accountable officers; Rules 3 through 7 apply to all officers and enlisted 
personnel in circumstances when they are not accountable officers. Of 
the latter group, only Rules 3 and 7, which involve Army and Air 
Force personnel, permit the involuntary collection from a member’s 
current pay under the circumstances therein set forth. Rules 4 through 
6, on the other hand, permit collection from a member’s current pay 
only with the member’s consent. 

Each of these rules must be read in connection with the statutory 
authority from which it was derived as well as the general limitation 
imposed by Smith v. Jackson, supra. Rule 3, based upon 37 U.S.C. 
1007 (e), permits involuntary checkage from the current pay of both 
officers and enlisted personnel of the Army and Air Force for damage 
or cost of repairs to arms or equipment under the circumstances therein 
set forth and, as such, constitutes an exception to the general rule. 
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The Note to Rule 3 appears to have been added as a result of the above 
mentioned opinion (JAGA 1956/8800) and, as such, appears to repre- 
sent but a clarification of the permitted bounds of that checkage 
under Rule 3. In view of the long standing interpretation given to 
Smith v. Jackson, by the courts and this Office, we agree with that 
opinion under current regulations. Where Congress has intended 
that current pay be subject to involuntary withholding by the Govern- 
ment, it has provided specific statutory authority for that purpose. 

In this regard it is noted that provision is made in 10 U.S.C. 4835 
and 10 U.S.C. 9835, and Army and Air Force regulations issued 
pursuant thereto (AR 735-11 and AFM 177-111), for holding a person 
liable for loss, damage, or destruction of Government property pursu- 
ant to reports of survey made thereunder. Authority to hold a person 
so liable, however, is limited by those provisions of law to property of 
law to property of the United States “under the control” of the De- 
partment of the Army and Air Force respectively. Accordingly, 
neither provisions of law nor the regulations issued pursuant thereto 
provide any authority for the involuntary collection from members 
of the Army or Air Force on the basis of a report of survey of lost, 
damaged, or destroyed property that is not under the control of the 
service of which the individual is a member. As pointed out above, 
37 U.S.C. 1007(e) has been given a similar application. 

Rule 7 of Table 7-7-3 of the DODPM, which provides for involun- 
tary collection from the current pay of Army and Air Force enlisted 
personnel for loss or damage to Government property that is not 
within the scope of Rule 3, is derived from the act of May 22, 1928, 
ch. 676, 45 Stat. 698, and its antecedent laws, section 1303, Revised 
Statutes, and Article of War 83, act of June 4, 1920, 41 Stat. 804. 
The pertinent provisions of that act as presently codified in 37 U.S.C. 
1007 (c) read as follows: 


(c) Under regulations prescribed by the Secretary concerned, an amount that 
an enlisted member of the Army or the Air Force is administratively determined 
to owe the United States or any of its instrumentalities may be deducted from 
his pay in monthly installments. * * * 

The legislative history of the 1928 act shows that, while the right 
of the Government to proceed against the pay of an Army enlisted 
member on an involuntary basis was established by statute, there ap- 
pears to be nothing in that history or in subsequent legislation indicat- 
ing that the Secretary of the Army or the Secretary of the Air Force 
is permitted to involuntarily stop the current pay of one of their 
respective enlisted members based solely upon a report of survey issued 
by another service. : 

It is our view therefore that under existing regulations the same 
conclusion must be reached in cases where the only action is the report 
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of survey and it emanates from any other agency of the Federal 
Government. Accordingly, questions la and 1b are answered in the 
negative and the other questions require no answer. 

It is to be observed, however, that subsections 1007(c) and 1007(e) 
of Title 37 provide generally that deductions may be made from the 
current pay of members of the Army or of the Air Force under certain 
circumstances. Subsection 1007(c) relates to debts owed to the United 
States or any of its instrumentalities by enlisted members, based upon 
administrative determinations made pursuant to regulations prescribed 
by the Scretary concerned. Subsection 1007(e) relates to the damage 
or cost of repairs to arms or equipment due to abuse or negligence of 
all members who had the care or use of the property. 

The term “instrumentalities” as used in subsection 1007(c) has been 
interpreted as meaning only those instrumentalities of the United 
States which are dependent upon appropriated funds under the con- 
trol of the Secretaries of the Army and the Air Force (Dig. Op. JAG, 
1912-40, section 1521(4)), and, as indicated above, neither that sub- 
section nor subsection 1007(e) has been viewed as authorizing collec- 
tion action where another service was involved. The unification, sub- 
sequent to that opinion and early decisions of this Office, of the military 
departments under the direction, authority and control of the Secretary 
of Defense pursuant to the National Security Act of 1947, Public 
Law 253, ch. 348, 61 Stat. 495, as amended, 50 U.S.C. 401, however, 
appears to support the conclusion that the instrumentalities referred 
to in 87 U.S.C. 1007(c) properly may be viewed as including all 
agencies under the direction and control of the Secretary of Defense 
which are supported by appropriated funds. The broad language of 
subsection 1007(e) supports a similar conclusion in the case of that 
subsection. 

While regulations have not been promulgated by the Secretary of 
the Army or the Secretary of the Air Force to apply 37 U.S.C. 1007(c) 
and 37 U.S.C. 1007(e) in such manner, there would appear to be no 
legal prohibition against their doing so to provide for an independent 
administrative determination by them of whether an enlisted member 
of their respective services performing a tour of duty with another 
agency of the Department of Defense will be held liable for such loss, 
damage or destruction of Government. property of that agency or 
under his care or use, thus permitting involuntary collection of any 
such administratively determined indebtedness from the member’s 
current pay. As to this conclusion, while the statutes do not prescribe 
any particular procedure for the administrative determination of in- 
debtedness, they do require, in our opinion, that such determination be 
made by the Secretary of the service of which the individual concerned 


is a member, or his designee. 
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We see nothing, however, that would preclude, as a practical matter 
of administrative procedure in making such determination of indebted- 
ness, the reliance by the respective Secretaries or their designee(s) on 
the report of the instrumentality (Defense Intelligence Agency report 
of a board of survey, for example), that investigates the facts and cir- 
cumstances and makes findings and recommendations, even though 
such findings and recommendations may be advisory only. See Morgan 
v. United States, 298 U.S. 468, 481 (1936) ; Fagles v. Samuels, 329 US. 
304, 315, 316 (1946) ; VZRB v. Duval Jewelry Co., 357 U.S. 1 (1957). 

Of course the provisions of 37 U.S.C. 1007(c) and 37 U.S.C. 1007 (e) 
apply only to members of the Army and Air Force, and not to mem- 
bers of the other armed services, and this expression of our views per- 
tains only to Army and Air Force members. 

It follows that if regulations of the Army and Air Force are amend- 
ed to authorize an administrative determination of indebtedness under 
87 U.S.C. 1007(c) or 87 U.S.C. 1007(e) in the manner discussed 
above, the Secretary concerned would also be authorized to remit or 
cancel such an indebtedness of an enlisted man, under the provisions 


of 10 U.S.C. 4837(d) and 9837(d). 


[ B-61937 J 


Military Personnel—Dependents—Certificates of Dependency— 
Filing Requirements 


The requirements for the annual submission of dependency certificates by mem- 
bers of the Armed Forces in pay grade E-4 and above and the annual recertifica- 
tion of dependency certificates by active duty members in those pay grades should 
be continued as the certifications are important to the proper audit of a dis- 
bursing officer’s account to support the credit claimed for dependency payments 
and to evidence the continued existence of a dependent and the dependency 
status. However, as methods and procedures for recertification differ substan- 
tially among the services, more uniform methods, incorporating the best features 
of the procedure of each service is desirable to accomplish savings in paper- 
work, time, and manpower. 


To the Secretary of Defense, October 26, 1971: 

Further reference is made to letter dated June 9, 1971, from the 
Deputy Assistant Secretary of Defense (Comptroller) requesting 
decision as to whether the requirement for annual submissions of 
dependency certificates by members in pay grades E-4 (over 4 years’ 
service) and above and the annual recertification of dependency certifi- 
cates by active duty members of the Armeé Forces in those pay grades 
may be discontinued. The request was assigned Department of Defense 
Military Pay and Allowance Committee Action No. 452, a copy of 
which was enclosed. 

We have found that the methods of annually recertifying depend- 
ency by members in pay grade E-4 (over 4 years’ service) and above 
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vary among the services. For example, it appears that in the Air Force 
annual recertification of primary dependents (wives and children) is 
generally accomplished at the local level at the time of the annual per- 
sonnel records review by the member recertifying on the reverse of a 
copy of DD Form 187-1 which is retained in his financial data file. See 
AFM 177-105, par. 6.11. Annual redetermination of parental depend- 
ency is accomplished by the local Consolidated Base Personnel Office 
or General Support Unit completing DD Form 137 which is signed by 
the member and forwarded to the Air Force Accounting and Finance 
Center, Denver, Colorado, where the redetermination of parental de- 
pendency takes place. See AF'M 177-105, par. 6-10. 

In the Army annual recertification of primary dependency by mem- 
bers in these pay grades is generally accomplished by the member 
certifying on DA Form 3298 which is retained in his financial records 
folder. See AR 37-104-2, par. 2-50.1b. Annual recertification of paren- 
tal dependency is accomplished by completing an original and three 
copies of DD Form 137. The original of this form is attached to copy 
1 of the member’s military pay voucher which is submitted to the 
Finance Center, U.S. Army, Indianapolis, Indiana. One copy is filed 
in the member’s financial data records folder, one copy is filed with 
the Finance and Accounting Office’s retained copy of the related pay- 
roll, and one copy is given to the member. See Army Regulations 
37-104-2, par. 2-50.1c. 

The annual recertification of primary dependents for Navy members 
in pay grades E-4 (over 4 years’ service) and above and the recertifica- 
tion of primary dependents and parental dependents of Marine Corps 
members in these pay grades is accomplished by submitting a 
NAVCOMP Form 2040 to the member’s disbursing officer who retains 
it. See Navy and Marine Corps Military Pay Procedures Manual, pars. 
30226, 30242 and 30245. Navy members with dependent parents an- 
nually recertify by submitting NAVCOMP Form 2040 in duplicate to 
their disbursing officers who retain one copy and forward the other 
copy to the Navy Family Allowance Activity, Cleveland, Ohio, where 
parental dependency is determined. 

As was pointed out in the discussion contained in Committee Action 
No. 452, the importance of these certifications lies in the support they 
provide for the credit claimed by the disbursing officers for dependency 
payments made during the periods involved. Consequently, they are 
important to the proper audit of the disbursing officer’s accounts. See 
32 Comp. Gen. 232 (1952) and 38 Comp. Gen. 369 (1958). This support 
covers the continued existence of the dependent and the dependency 
status. 

We recognize that members generally are required to promptly 
report any change that may occur in their dependency status; however, 
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the annual redetermination of secondary dependency and the annual 
recertification of primary dependency gives some assurance that 
changes which have been overlooked, or are unreported for other rea- 
sons, will not go undetected indefinitely. The importance of the annual 
submission of parental dependency certificates is demonstrated by the 
fact that of the 2,598 cases in which such certificates were submitted to 
the Air Force Accounting and Finance Center in fiscal year 1971, 551 
or 21 percent were disapproved. 

Accordingly, it is our view that the annual recertification of depend- 
ency serves an important purpose and should be continued. However, 
it appears that the methods and procedures for recertification may 
differ substantially among the services and that more uniform methods, 
incorporating the best features of the procedure of each service, might 
accomplish some of the desired savings in paperwork, time and man- 
power mentioned in Committee Action No. 452. 


[ B-173157 J 


Contracts—Negotiation—Pilot Projects—Method of Conducting 
Negotiations 


In the negotiation of a pilot procurement for the disposal of unserviceable ex- 
plosive fuses by incineration under a request for quotations that placed on the 
contractor the responsibility for providing and removing the incinerator device, 
preparation and restoration of the site, and incineration of the fuses and removal 
of scrap residue, the conclusion of negotiations upon receipt of best and final 
offers was consistent with paragraph 3~—805.1 of the Armed Services Procure- 
ment Regulation in the absence of a requirement to continue negotiations to 
define operating procedures or equipment design. However, as a detonation dem- 
onstration for a prospective offeror, although not prejudicial, created an appear- 
ance of favoritism, and the pilot project was not specifically detailed, future 
procurements should insure adequate competition by including as appropriate 
more definite specifications, demonstrations, and prebid conferences. 


Bidders—Qualifications—Business Affiliates—Evidence 


A contracting officer’s determination that a wholly owned affiliate under the 
direction of the parent company consisting of companies having specialized abil- 
ities that had successfully performed Government contracts was a responsible 
offeror capable of satisfactorily performing a contract for the disposal of un- 
serviceable explosive fuses by incineration is an acceptable determination unless 
it can be shown by convincing evidence that the finding was arbitrary, capricious, 
or not based on substantive evidence- 


To Reavis, Pogue, Neal & Rose, October 26, 1971: 


Reference is made to a letter dated June 1, 1971, with enclosure, from 
The Metal Bank of America, and your letter dated July 21, 1971, pro- 
testing the award of a contract to Thermal Reduction Corporation, 
under request for quotations No. N00140—71-Q-1330, issued by the 
Naval Regional Procurement Office, Philadelphia, Pennsylvania. 

The subject solicitation, issued March 10, 1971, called for the dis- 
posal of 500 gross tons of unserviceable explosive fuses by incineration 
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at the Naval Ammunition Depot—Earle, Colts Neck, New Jersey 
(NAD Earle). Under the terms of the solicitation, the contractor 
would be responsible for providing the incineration device, prepara- 
tion of the site, incineration of the fuses, removal of scrap residue, 
removal of incineration device upon completion of the services, and 
restoration of the site. The solicitation requested a firm fixed-price 
quotation and a detailed technical proposal indicating the method and 
manner in which the services would be performed. 

You allege that preferential treatment and technical assistance were 
given to Thermal Reduction Corporation prior to the submission of 
quotations. The contracting officer’s statement, included in the admin- 
istrative file, reports in this regard that your allegation relates to a 
demonstration involving detonation of some fuses held at NAD Earle 
on September 18, 1970, attended by representatives of Thermal Reduc- 
tion Corporation. It is stated that observing the detonation of a few 
fuses would be of no significance to the particular requirement covered 
by the subject solicitation since it provides for disposal by incineration 
(not detonation) and that detonation of fuses has little or no relation- 
ship to an incineration operation. It is further reported that your com- 
pany was offered the opportunity to attend an identical demonstration, 
but did not choose to do so. 

You contend that the true nature of the demonstration was a test by 
incineration (not detonation) whereby the fuses were burned by the 
use of thermite grenades. The contracting officer states in the sup- 
plemental administrative report that there was no incineration but 
rather the fuses were exploded by heat from the thermite grenades. 

While we cannot conclude that Thermal Reduction Corporation was 
afforded preferential treatment by the Government, we do believe the 
circumstances surrounding the demonstration certainly might create 
the appearance of favoritism. The report of the Explosive Ordnance 
Disposal Officer included in the supplemental administrative report 
indicates that representatives of Thermal Reduction Corporation re- 
quested the demonstration, and additionally, requested that a high heat 
source be used as the destructive element. In his opinion, the demon- 
stration provided no information of value relative to the subject pro- 
curement. Whether “incineration” or “detonation” was used in the 
demonstration, the fact remains that a prospective offeror was afforded 
an opportunity at its request to view destruction of these explosive 
fuses by a high heat source. While it is reported that Metal Bank was 
offered the opportunity to witness a demonstration involving detona- 
tion of fuses, you indicate they were not made aware of the fact that 
the fuses were to be destroyed by a high heat source and not merely 
detonated. The Navy’s supplemental report recognizes the problems 
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generated by such communications with prospective offerors and in- 
dicates that such practices will not be repeated in future procurements. 

It is alleged that Thermal Reduction Corporation is not a responsible 
contractor and that it is a non-existent company. The contracting 
officer states in this regard as follows: 


* * * Thermal Reduction was established in July 1970. It is a wholly-owned 
affiliate of Lapadula & Villani Inc., sharing common ownership and under the 
direction of the parent company’s executive board. Lapadula & Villani, Inc. is 
a diversified firm consisting of a group of companies, each having specialized 
abilities. Technical personnel from the requiring activity have visited Thermal 
Reduction and are aware of the resources available to this firm for the per- 
formance of the contract. They have advised the Contracting Officer that they 
consider Thermal Reduction capable of satisfactorily performing the contract. 
Lapadula & Villani, Inc. have successfully performed several Government con- 
tracts awarded by the United States Naval Shipyard, Philadelphia, Pa. The 
Contracting Officer has determined that Thermal Reduction is a responsible 
quoter. 


It has long been the rule of our Office to accept the contracting 
officer’s determination of responsibility, unless it is shown by convinc- 
ing evidence that the finding was arbitrary, capricious, or not based 
on substantial evidence. 45 Comp. Gen. 4 (1965) and cases cited 
therein. We find no such evidence in the record, and have no reason to 
question the qualifications of ‘Thermal Reduction Corporation. 

You also contend that the negotiation procedures under the solicita- 
tion were unfair. Metal Bank’s letter of June 1, 1971, states as follows: 

4. The procedure used in arriving at a final bid price was most unfair. On 
8 April by telephone and confirmed by letter on 9 April, we were asked for an 
amplification of our technical proposal and a review of our price. It was pointed 
out that our proposal contained various qualitative options. We were told that 
further negotiations would be conducted at which time the options would be 
reduced. This lulled us into replying on 18 April . . . ‘“‘We would be amenable 
to further negotiations on costs when the full requirements of the project and 
equipment are agreed upon. Depending on this, a cost reduction may be in 
order.” 

Therefore, we were shocked when advised on 6 May that no further negotia- 
tions would be carried on and would be amenable to reducing our price. Since 
we were unable to ascertain which qualitative extremes of our proposal were 
desired by the Navy, we were unable to fairly consider a reduction in price. 
Had this been handled in accordance with the format transmitted to us on 
8 April, we have no doubt that a final bid price would have been arrived at that 
was as low or lower than the one finally accepted. 

The contracting officer states that only ultimate objectives were 
specified in the solicitation and that development of operating proce- 
dures and the selection and design of equipment which would accom- 
plish the ultimate objective were entirely the responsibility of the 
contractor. The contracting officer states that Metal Bank was never 
told that negotiations would be conducted to define operating proce- 
dures or equipment design. The contracting officer states further that 
Metal Bank’s original proposal (letter of April 13, 1971) contains only 
four references to any variables in procedures or equipment as follows: 
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On page 3 it states : 

(4) We do not consider it necessary to wall in the incinerators with sand 
bags, but subject to further negotiations with you, this could be done if con- 
sidered necessary. 

On page 5 it states : 

We have not at this time established a procedure dealing with non-inert fuses 
in the burned residue. In view of the comments set forth in Question No. 8, 
we do not feel this situation will exist. We are amenable to visually inspecting 
the burned residue at the time it is removed on a batch basis, but other efforts 
in this vein would be subject to future negotiations. 


On page 6 it states : 

It is possible to include in the design an entry door that is similar in design 
to a bank night depository door. This would be a multi-sided revolving affair 
that would mean that as the boxes rolled through, one side of the door would 
always be in the closed position. We do not consider this a desirable item, but 


could provide if required. 


On page 8 it states: 

We feel that the desired function will be accomplished by %’’ plate. We are 
able to plate this with naval armor plate of any size up to 4’’ thick if further 
negotiation should indicate the desirability of this. We also recognize that it 
might be necessary to replace the plating during the project, and, if so, this 
will be done promptly at our expense. 


Notwithstanding the above-quoted paragraphs, the contracting offi- 
cer states that the Metal Bank proposal was interpreted as a promise 
to effectively meet all contingencies and accomplish the objective at a 
firm fixed-price because of the following statement made on page 8 


of its April 13, 1971, letter : 


In consideration of the variables involved in this proposal (size of armor plate, 
amount of sand bagging, etc.), we could not at this time make any changes in 
our bid price. However, even if all the variable options we have mentioned in 
this letter are requested by you at the maximum degree, we can absorb them 
at no increase in the offered prices. Further than this, we would be amenable 
to further negotiations on costs when the full requirements of the project and 
equipment are agreed upon. Depending on this, a cost reduction may be in order. 

It is reported that since Metal Bank had submitted an acceptable 


technical proposal, it, along with other firms submitting acceptable 
proposals, was requested to state its best and final price by letter dated 
May 6, 1971, from the contracting officer. The letter stated that award 
of the proposed contract would be based on the quoted prices on record 
or as revised in reply to the subject letter; it stated further that no 
revision of prices would be accepted unless received on or before 
May 17, 1971. By letter dated May 14, 1971, to the contracting officer, 
Metal Bank reconfirmed its price contained in the original quotation. 

In our opinion the procedures followed in the conduct of negotiations 
were proper. Metal Bank was advised by the letter of May 6, 1971, 
that its final price was requested. Its response on May 14, 1971, was 
unequivocal and reconfirmed its quoted price. The obvious intent of 
this correspondence was to conclude negotiations. Such a procedure 
is consistent with the provisions of Armed Services Procurement Reg- 
ulation (ASPR) and our decisions. See ASPR 3-805.1 and 48 Comp. 
Gen. 536 (1969). 
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You allege that offerors should have been given an opportunity to 
submit revised prices on the same level of performance. You state that 
if the Navy had specified a minimum level of performance deemed to 
be satisfactory, the quoters, including Metal Bank, would have been 
in a position to re-evaluate their earlier offers, and revise their quoted 
prices downward. We find no reason to object to the Navy’s position in 
this matter. It simply wanted the contractor to incinerate five hundred 
tons of explosives fuses in a safe and pollution-free manner, and it 
could not tell offerors the specific equipment, the design features and 
the operating procedures which would assure successful accomplish- 
ment of this task. 

We note in this regard that the supplemental administrative report 


contains a letter dated August 24, 1971, from the Officer in Charge, 
Naval Regional Procurement Office, which states that Metal Bank 
will be furnished at its request data delivered under the contract in 
accordance with applicable laws and regulations governing release 


of information to the public which may be especially applicable to 


future procurements. In view of the fact that this procurement for 
detonation of explosive fuses is the first of its kind, since fuses were 
previously dumped at sea, the requirements for such a pilot project 


could not be specifically detailed. However, we agree with your con- 


tention that any follow-on procurements should be conducted as com- 
petitively as possible. Therefore, we are recommending to the 
Secretary of the Navy by separate letter dated today that any reason- 
able steps be taken to insure adequate competition in future 


procurements of this type including as appropriate more definitive 


specifications, demonstrations and pre-bid conferences. 
For the reasons stated, we find no basis to conclude that the negotia- 
tion procedure followed under subject solicitation would not result 


in a valid award. Accordingly, your protest is denied. 


[ B-173345 J 


Contracts—Specifications—Restrictive—Particular M ak e—“Or 
Equal” Product Acceptability 


The rejection of the low bid for the procurement of an electric generating set 
on the basis of the second low bidder’s allegation of nonconformity with the 
particular features of the brand name or equal purchase description was cor- 
rect, even though before rejection the allegations should have been investigated 
and the low bidder given an opportunity to answer the allegations in order not 
to adversely affect the integrity of the competitive system. However, the in- 
vitation was defective for according to a United States General Accounting 
Office engineer the low bid was in conformance with the specifications on an 
“or equal” basis and, therefore, the particular features listed in the invitation 
overstated the Government’s needs and restricted competition. Where needs can 
be stated with precise specificity, procurements should be effected under pur- 
chase descriptions and not under the “brand name or equal” technique, 
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To the Secretary of the Navy, October 26, 1971: 


We refer to letters SUP 0222 dated July 21 and August 12, 1971, 
with enclosures, from the Deputy Commander, Procurement Manage- 
ment, Naval Supply Systems Command, reporting on the protest of 
Sweinhart Electric Co., Inc. against the award of a contract to Cal- 
West Electric, Inc., for an electric generating set, under invitation 
for bids (IFB) No. N66314-71-B-2516, issued by the Naval Regional 
Procurement Office (NRPO), Naval Supply Center, Oakland, 
California. 

NRPO has advised that the electric generating set was scheduled 
for delivery to the using activity by Cal-West on August 20, 1971. 
Therefore, our action is confined to making recommendations to pre- 
clude recurrence of the procurement deficiencies noted herein. 

The IFB solicited bids for one “Electric Generating Set, Diesel 
Driven, radiator cooled, ONAN Model 300 DFT-4R or equal,” in 
accordance with “DESCRIPTION/SPECIFICATIONS,” which in 
section F1 required that the set generate 300 kilowatts (kw.). Also, 
section F2, entitled “DIESEL ENGINES,” specified : 

Type: 4-cycle; V-12 cylinder; 5.5-in bore; 6-in stroke; 1710-cu in piston dis- 
placement; 15.1 to 1 compression ratio; piston speed 1800-fpm; 463-bhp max- 
imum at 1800-rpm. Cummins Engine, V1710P500 or equal. 

Section C9 of the IFB contained the brand name or equal clause 
required by the provisions of paragraph 1-1206.3(b) of the Armed 
Services Procurement Regulation (ASPR). The clause advised bid- 
ders that the items called for by the IFB have been identified by a 
brand name or equal description which was intended to be descriptive 
rather than restrictive and indicative of the quality and characteristics 
of products that would be satisfactory. The clause further provided 
that bids offering equal products were to be considered for award 
if such products were equal “in all material respects” to the refer- 
enced brand name. 

The June 8, 1971, bid opening established Sweinhart as the low 
bidder. However, by letter dated June 9, 1971, the second low bidder, 
Cal-West, advised NRPO that the Sweinhart bid stated exceptions 
to the specifications in the IFB. Among others, Cal-West pointed 
out that the Caterpillar engine offered by Sweinhart was 6-cylinder 
rather than 12-cylinder as provided in the specifications. Also, Cal- 
West stated that the electric generating set with the Caterpillar en- 
gine model proposed by Sweinhart was only rated to produce a maxi- 
mum of 250-kw. standby power according to published literature, as 
opposed to the 300-kw. requirement in the IFB. It is reported that: 


* * * After further review, the bid of Sweinhart Hlectric Company was re- 
jected as nonresponsive due to failure to meet engine type requirements and on 
15 June 1971 award was made to Oal-West Hlectric, Incorporated. * * * 
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Initially, we note the circumstances under which Sweinhart’s bid 
was originally rejected. Apparently, the procurement activity ac- 
cepted the allegations of the second low bidder concerning the alleged 
nonresponsiveness of the low bidder without investigation and with- 
out affording the low bidder an opportunity to answer the allegation. 
We believe that this occurrence adversely affected the integrity of the 
competitive bidding system and we suggest that steps be taken to. 
avoid future situations. 

The substance of the Sweinhart protest deals with the contention 
that the 6-cylinder Caterpillar engine is equal in all material re- 
spects to the 12-cylinder brand name engine prescribed by the IFB. 
In that connection, the July 21 administrative report stated that the 
two primary technical bases upon which the Sweinhart bid was re- 
jected as nonresponsive were insufficient kilowatt output and number 
of cylinders in the proposed engine. In addition, the report advised 
that, of the remaining eight bidders (excluding Sweinhart and Cal- 
West), five offered 12-cylinder engines, each manufactured by a firm 
other than the brand name company—a fact clearly indicating that 
the specifications were not restrictive. 

The supplemental report of August 12, prepared in response to 
various inquiries by our Office, inter alia, conceded, contrary to the 
initial report, “that the engine offered by Sweinhart will produce 300 
kw of power.” Thus, one of the two bases that NRPO relied upon for 
rejecting the Sweinhart bid admittedly was erroneous. Also, the re- 
port stated that the cubic inch piston displacement and piston speed 
criteria, in addition to the 12-cylinder requirement to which Swein- 
hart did not conform, were considered to be salient characteristics. 
Further, it was stated that the initial report was “erroneous in stating 
that five bidders offered twelve cylinder engines other than Cummins 
[the brand name].” In fact, the report states that only one other bidder 
who offered other than the brand name was responsive. However, other 
information furnished in the report indicates that the bidder was non- 
responsive at least to the cubic inch piston displacement requirement. 

The description/specification in the IFB is almost a verbatim copy 
of the design and performance criteria in the technical literature on 
the brand name article. The effect of this is to make each and every 
feature listed in the description a salient feature of the brand name. 
Where, as here, the contracting agency, in a “brand name or equal” 
purchase description, goes beyond the make and model of the brand 
name and specifies particular features, we have held that such features 
must be presumed to have been regarded as material and essential to 
the needs of the Government. 49 Comp. Gen. 195, 199 (1969). In this 





a as 


240 DECISIONS OF THE COMPTROLLER GENDPRAL [51 


case, NRPO’s purchase description represented an unqualified admin- 
istrative determination that certain particular features were material 
and essential to the needs of the Government. Since the equipment of- 
fered in the Sweinhart bid did not conform to these features specified 
to be material and essential, it was not equal in all material respects 
and the acceptance of that bid could not have been accomplished with- 
out a waiver of the advertised specifications. Therefore, since this 
action would have been improper, we are of the opinion that the 
contracting officer’s decision that the Sweinhart bid was nonresponsive 
to the solicitation was correct. See 49 Comp. Gen., supra; 48 id. 441, 
446 (1968) ; 44 id. 302, 305 (1964) ; and 43 id. 761, 766 (1964). 

However, we note that the Sweinhart bid was nonresponsive to sev- 
eral other requirements, in that, for example, it offered an 11.5- 
gallon oil capacity whereas the specifications provided an oil capacity 
of 18 gallons plus 3 gallons for filters. NRPO appeared to disregard 
these deviations from the specifications, relying on the following 
rationale : 

* * * As is customary in all brand name or equal solicitations, the values 
expressed are nominal and reasonable variances from them would have been 
acceptable. * * * 

This rationale clearly indicates that some of the specification re- 
quirements were not material and essential to the needs of the Gov- 
ernment. Further, we note the marked shift of emphasis in the supple- 
mental report concerning the technical bases for the rejection of 
Sweinhart’s bid. That report introduces a technical factor nominated 
as engine reliability based on minimum levels of cubic inch piston 
displacement and piston speed into the evaluation process. The report 
stated that the using activity validated its reliability requirement and 
that a recognized mechanical engineer is of the opinion that the using 
activity would be fortunate to obtain 1,000 hours of intermittent op- 
eration from the engine offered by Sweinhart at 300 kw. 

These statements constitute nothing more than an after-the-fact 
attempt to rationalize a previously stated opinion which NRPO has 
never seemed to regard as a reasonably reliable technical basis for 
utilization in the detailed specifications in the IFB. It appears to us 
that NRPO never made a reasoned presolicitation determination of 
what salient characteristics constituted the actual essential needs of the 
Government. The reports contain no empirical evidence in support of 
the proposition that the Caterpillar engine cannot perform as reliably 
as the brand name. This fact, alone, would appear to raise a question 
as to the appropriateness of specifying a 12-cylinder engine as a re- 
quirement. See 49 Comp. Gen., supra. In the absence of such evidence 
and in view of the admitted capability of that engine to produce the 
required kilowatt output to perform as an acceptable power source, 
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we requested an engineer in our Office to review the Sweinhart and 
NRPO technical arguments in support of their respective positions. 
The engineer concluded : 


I concur with Sweinhart’s contention that the Caterpillar diesel engine— 
Model D343 TA—which they offered is in conformance on an “or equal” basis 
with the specifications of the IFB. 

In my opinion, the Contracting Officer (CO) was incorrect in his conclusion 
that the six cylinder Caterpillar engine is not responsive because it is less reliable 
than the 12 cylinder Cummins engine. The CO uses Brake Mean Effective Pres- 
sure (BMEP), and piston travel to illustrate and compare engine reliability. 
I disagree with the Contracting Officer’s conclusion because: 

1. BMEP by itself cannot be used to judge engine reliability. If a comparison 
is to be made, all engine design factors must be considered (engine strength, 
design history, type of aspiration, etc.) 

2. The amount of piston travel does not indicate how much wear on engine 
experiences Piston travel cannot be used by itself to compare the reliability of 
engines because design considerations like the number of piston rings must also 
be considered. 

3. There are more moving parts in a 12 cylinder engine than there are in a 
six cylinder engine. Therefore, the probability of failure for the 12 cylinder 
engine is greater. 

4. The Mean Time Between Overhaul (MTBO) is one indicator of how long 
an engine will satisfactorily operate before it needs an overhaul. I contacted 
technical representatives from Cummins and Caterpillar concerning the two 
engines in question. I was advised that for the same load (300KW) and under 
the same conditions of intermittent usage the MTBO’s for the engines were 
nearly equal, 


Cummins MTBO—at least ten thousand hours. Caterpillar MTBO—eight to 
ten thousand hours. 


In 45 Comp. Gen. 462, 466 (1966), we discussed the basic principles 
under the regulations governing “brand name or equal” procurements 
in ASPR 1-1206.1, et seg., as follows: 


Essentially, the “or equal” provision in an advertised purchase description 
is for the purpose of maximizing and equalizing competition where ordinarily 
none would exist due to the Government’s needs for the particular essential 
characteristics of a product of one manufacturer. Through the device of “brand 
name or equal,” responsive bids may be submitted by those firms which offer 
their commercial products which, in their opinions, are equal in all material 
respects to the brand name product referenced. The regulations, quoted above, 
when dealing with the various aspects of “brand name or equal” procurements, 
speak generally of the acceptability of “equal” products if they meet the needs 
of the Government in “essentially the same manner as those referenced”; if 
determined “to be equal in all material respects to the brand name’; and that 
“equal” bids shall not be rejected because of “minor differences in design, con- 
struction, or features which do not affect the suitability of the products for 
their intended use.” The foregoing strongly suggests that the overriding consid- 
eration in determining equality or similarity of another commercial product 
to a name brand commercial product is whether its performance capabilities 
can be reasonably equated to the brand name referenced. In other words, whether 
the equal product can do the same job in a like manner and with the desired 
results should be the determinative criteria rather than whether certain features 
of design of the brand name are also present in the “equal’ product. We recognize 
of course, that the Government is not required to purchase an “equal” product 
if it be determined that such product will not meet the Government’s advertised 
requirements. However, we feel that a specification—such as is exemplified by 
the technical exhibit—which requires the use of certain brand name design 
characteristics is so restrictive as to prevent the competition required under 
advertised procedures. * * * [Italic supplied. ] 


Accordingly, we conclude that the IFB was defective as restrictive 
of competition for listing characteristics which were not essential 
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and material to the needs of the Government. See B-157857, January 
26, 1966; 45 Comp. Gen., supra; and 49 id. 847, 350 (1969). It is our 
opinion that had the IFB purchase description contained only those 
salient characteristics affecting performance which were essential to 
the needs of the Government, the Sweinhart bid might very well 
have been responsive. Therefore, the IFB neither permitted nor was 
conducive to the full, free and unrestricted submission of competitive 
bids offering comparable equipment which, in all material respects 
affecting performance, met the needs of the Government as required 
by 10 U.S.C. 2305(b). See 45 Comp. Gen., swpra. In this regard, we 
note again that the only bidder offering other than the brand name 
engine who was considered to be responsive by NRPO was in fact 
nonresponsive. 

Also, due to the fact that reasonable tolerances with respect to 
various physical and functional characteristics of the desired generat- 
ing set were generally acceptable to NRPO, the salient characteristics 
in the purchase description should have so stated. See 48 Comp. Gen., 
supra. In the alternative, we believe that, since NRPO set forth its 
needs with such precise specificity, future procurements of this item 
should be effected under purchase descriptions and not under the 
“brand name or equal” technique. See 49 Comp. Gen. 347, 352 (1969). 

We expect that appropriate steps will be taken to preclude recur- 
rence of the circumstances which gave rise to the protest. 


[ B-173855 J 


Bidders—Qualifications—Geographical Location Requirement 


The failure of the low bidder to state the exact place of contract performance, 
information required under an invitation for bids to furnish service caps that 
was restricted to small business firms on the Qualified Manufacturers List (QML) 
for the item prior to bid opening, may not be corrected or waived as a minor 
deviation as the information is material to maintaining the QML procedures 
established for the procurement of military clothing in order to permit prompt 
determination that a bidder is an established and reputable manufacturer with 
sufficient capacity and credit to perform the contract and to prevent a firm from 
having the option of deciding after bid opening whether or not to make its offer 
responsive by naming a facility that had been qualified by the QML prior to bid 


opening. 
To Stassen and Kostos, October 26, 1971: 

Reference is made to your letter dated August 23, 1971, with en- 
closures, protesting on behalf of Art Cap Company, Incorporated, 
the award of a contract to a higher bidder under invitation for bids 
No. DSA100-71-B-1410, issued by the Defense Personnel Support 
Center (DPSC), Philadelphia, Pennsylvania. 

The solicitation requested bids for a quantity of frame service caps, 
and was expressly restricted to small business firms on the Qualified 
Manufacturers List (QML) for the item prior to bid opening. The 
invitation required bidders to state the exact place of performance 
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in their bids, and provided that an offer, otherwise acceptable, would 
be considered nonresponsive if the offer failed to list the place of 
performance (Clauses B10.70 and B16.80). Your low bid was rejected 
for failure to list the place of performance. 

In your letter to us you recognized the existence of similarities 
between the present circumstances and those which faced our Office 
in B-167974, November 14, 1969. In that case a solicitation issued by 
DPSC requested bids for a quantity of aluminized asbestos firefighter 
coats and was expressly restricted to small business firms on the QML 
for the items prior to bid opening. The invitation required bidders to 
state the exact place of performance in their bids and provided that 
an offer, otherwise acceptable, would be considered nonresponsive if 
the offer fails to list the place of performance. The protestor’s low 
bid was rejected for failure to list the place of performance. The pro- 
testor had contended that since it had been a supplier to DPSC on 
approximately 150 prior contracts, all of which were bid for at its 
facility at Milwaukee, which was on the QML for the item, the 
failure to list the plant location should have been considered an 
inadvertent error which should have been waived or corrected. We 
responded to this argument, in part, as follows: 

* * * The requirement that bidders list the specific facility which will be 
utilized in the performance of the contract is to obtain a binding contractual 
commitment for compliance with the essential provision that the item will be 
manufactured in an approved facility. In the absence of such a listing a bidder 
could not be required upon award to manufacture the items in a facility which 
has been approved prior to bid opening. This is the case notwithstanding the 
number of prior contracts you have had with the procurement activity utilizing 
your facility at Milwaukee. The requirement for listing of the manufacturing 


facility must therefore be considered a material requirement of the invitation 
for bids. 


Under formal advertising procedures for Government contracts, it is an 
established rule that a bid, to be acceptable, must conform to all material 
requirements of the advertised terms and specifications. If, due to a mistake, a bid 
results in a material deviation from the advertised requirements, such a bid is 
nonresponsive and cannot under any circumstances be corrected so as to make 
it responsive to the invitation and thus eligible for award. 40 Comp. Gen. 432 
(1961). 

Since the discrepancy in the protestor’s bid had, therefore, resulted 
in a material deviation from the advertised requirements, the devia- 
tion could not be corrected or waived and accordingly the protest was 
denied. 

You have attempted to distinguish B-167974 from the instant case 
by emphasizing the following: that Art Cap is an approved QML 
facility which is located at 599 Broadway, New York, New York; that 
this is the only facility used by Art Cap; that this address is indicated 
on page 7 of the solicitation in the block on the top of the page entitled 
“Name of Offeror or Contractor,” and further that two preaward sur- 
veys have been conducted at the Art Cap address at 599 Broadway on 
this procurement, which should be accepted as conclusive proof that 
the contracting officer had interpreted Art Cap’s bid as clearly mani- 
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festing an intention that its place of performance was 599 Broadway. 

The fact that Art Cap indicated its address in the block calling 
for the name of the offeror or contractor does not require an inter- 
pretation that this represents its place of performance for the sub- 
ject contract. Art Cap used the same address stamp in the same block 
on every other page of the solicitation where the block appears. It is 
significant to note that there is no stamp whatsoever on page 6 of the 
solicitation which sets forth the Place of Performance clause and 
is the proper place where the plant location should have been shown. 
The fact that the address is indicated in an area of the solicitation 
which happens to be contiguous to the QML provisions does not serve 
as an acceptable substitute for showing the place of performance where 
explicitly called for on page 6 of the solicitation. The proper inter- 
pretation as to what the address stamped on page 7 pertains is that 
it must apply to the block in which it was placed and not to a dis- 
tinctly separate provision which coincidentally is located contiguous 
to the block in which it has been placed. The contracting officer has 
correctly drawn this conclusion. It is well known that the address 
of the bidder is not necessarily the place of performance. Therefore, 
as we have indicated in the above-quoted portion of B-167974, the 
fact that Art Cap stamped an address in the block calling merely for 
the name of the offeror or contractor is not sufficient to show that this 
is a binding commitment to perform at this address. 

You further contend that the provisions of the IFB are confusing. 
Specifically, you allege that Clause B10.70 indicates that if the bidder 
does not include the place of performance that the place of per- 
mance will then be considered that facility which the bidder has leased 
or owns at the time of opening. Paragraph 1 of Clause B10.70 is 
reproduced below : 


OLAUSE B10.70 PLACE OF PERFORMANCE (DPSC 1969 May) 


1. Offerors must stipulate below the plant(s) where the work is to be per- 
formed, indicating the exact address(es) (Street, City, County, State) thereof, 
name(s) and address(es) of the owner(s) and operator(s), the operation to be 
performed at such plant(s) and the quantity of items to be manufactured at each 
plant. FAILURE TO SHOW THE ABOVE IN THE OFFER, OR THE INDICAT- 
ING OF ALTERNATE PLACE(S) OF PERFORMANCE WILL RENDER THE 
OFFER NONRESPONSIVE, IF AT THE TIME OF OPENING/CLOSING THE 
OFFEROR DOES NOT OWN OR LBASE THE PLANT(S) WHERE THE 
WORK IS TO BE PERFORMED. If the procurement is for an item restricting 
a procurement to the Qualified Manufacturers’ List or Labor Surplus Area 
sources, the preceding sentence is not applicable, since on these procurements, 
offers are non-responsive unless places of performance are furnished. 


It can be clearly seen that the sentence which apparently serves as 
the basis for your allegation is conclusively negated by the immediately 
succeeding sentence in the paragraph. This sentence makes clear that 
when, as here, the solicitation is for an item restricting the procure- 
ment to the QML, the construction which might otherwise be applied 
when the offeror owns or leases the plant where the work is to be per- 
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formed but fails to affirmatively indicate the place of performance, 
cannot be applied. 

Furthermore, in order to effectively alleviate any doubt that might, 
however unlikely, remain as to whether a mandatory requirement 
exists for providing the place of performance, a Caution Notice was 
provided. This notice, which was part of the first sheet attached to the 
IFB, contained the following caveat in bold face type: 


NOTICE 


THIS PROCUREMENT IS RESTRICTED TO THE QML PROGRAM. SEE 
SECTION B OF PAGE 6 FAILURE TO NAME A PLACE OF PERFORMANCE 
WILL MAKE YOUR OFFER NONRESPONSIVE. 

You have further questioned the policy rationale behind the dis- 
tinction made between a QML bid and a non-QML bid as to place of 
performance. Firstly, the discovery of several flagrant practices in 
connection with military clothing procurement led to investigations of 
procurement practices and procedures in that field by various com- 
mittees of the Congress during the 1950s. These investigations cul- 
minated in recommendations directed in large part to the adoption of 
procedures in military clothing procurements which would give the 
greatest assurance that bidders would submit adequate information 
to permit the contracting agency to ascertain beyond any reasonable 
doubt that the bidder was an established and reputable manufacturer 
with sufficient capacity and credit to perform the contract, to permit 
such determination to be made promptly and without undue delay 
in contract awards, and to assure that contracts would be awarded only 
to responsible bidders as required by law. These recommendations pro- 
vided the impetus for the QML program. The procedures of the QML 
program require that bids received from firms on the QML who fail 
to list any facility at all as a place of performance will not be con- 
sidered for award. If this were not so, the offeror would have the 
option of deciding after bid opening whether to make his offer respon- 
sive by naming a facility which had been qualified by the QML prior 
to bid opening, or nonresponsive by naming a facility which had not 
been qualified by the QML prior to bid opening. 

Since the discrepancy in Art Cap’s bid resulted in a material devia- 
tion from the advertised requirements, Art Cap’s bid could not be 
corrected and the deviation could not be waived. We must therefore 
conclude that Art Cap’s bid was properly rejected. Accordingly, Art 
Cap’s protest is denied. 


[ B-167790 J 


Disaster Relief—Agency Participation—Reimbursement 


The practice of the Office of Emergency Preparedness (OEP) in calling upon 
Federal agencies to provide relief assistance pursuant to the Disaster Relief Act 
of 1970 (42 U.S.C. 4401 et seq.) from their own funds pending reimbursement 
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from funds appropriated to the President’s disaster fund or directly to the 
performing agency is within the scope of the act. Not only is Congress well 
aware of the practice, but section 203(f) of the act provides for the President 
to direct any Federal agency, with or without reimbursement, to provide disaster 
assistance—authority similar to that in the repealed 1950 act, prescribing “such 
reimbursement to be in such amounts as the President may deem appropriate”— 
and the President having delegated his authority to the Director of ODP by 
Executive Order 11575, Federal agencies may be assigned to provide assistance 
without a prior advance of funds from OEP. 

To the Director, Office of Emergency Preparedness, October 27, 


1971: 


Reference is made to your letter of September 23, 1971, concerning 
a question that has arisen with regard to the funding of disaster 
assistance furnished pursuant to the Disaster Relief Act of 1970, Public 
Law 91-606, approved December 31, 1970, 84 Stat. 1744, 42 U.S.C. 4401 
et seq. 

You state that it is your position that Federal agencies can utilize 
any available appropriation to accomplish disaster assistance work 
performed at the direction of the Office of Emergency Preparedness 
(OEP). Also, you state that it is the practice of OEP to reimburse 
other Federal agencies in accordance with OEP regulations for work 
performed as a result of a presidentially declared major disaster. 

The Department of Housing and Urban Development, however, 
has questioned this practice and has raised the question as to whether 
that Department can provide such assistance upon a direct assignment 
made by the Director, OEP, without a prior advance of funds. 

Concerning such matter, section 203(f) of Public Law 91-606, 42 
U.S.C. 4413 (f) , provides as follows: 

In the interest of providing maximum mobilization of Federal assistance 
under this chapter, the President is authorized to coordinate in such manner as 
he may determine the activities of Federal agencies in providing disaster assist- 
ance. The President may direct any Federal agency, with or without reimburse- 
ment, to utilize its available personnel, equipment, supplies, facilities, and other 
resources in accordance with the authority, herein contained. The President may 
prescribe such rules and regulations as may be necessary and proper to carry 
out any of the provisions of this chapter, and he may exercise any power or 
authority conferred on him by any section of this chapter either directly or 
through such Federal agency as he may designate. [Italic supplied. ] 

The above provisions are similar to section 5 of the act of Septem- 
ber 30, 1950, 64 Stat. 1110, which act was repealed by Public Law 
91-606. However, one of the differences between section 208(f) and 
the former section 5 is that the underscored words “with or without 
reimbursement” were added to section 203 (f). 

As indicated in your letter the Congress is well aware of the practice 
of OEP in calling upon Federal agencies to provide relief assistance 
with their own funds pending reimbursement from funds appropriated 
to the President’s disaster fund or directly to the performing agency. 
See, for example, pages 417-429 of the Senate hearings on the Second 
Supplemental Appropriation Bill for 1966, wherein officials of OEP 
explained that Federal agencies at the request of OEP had expended 
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a total of $76,292,000 for disaster assistance and that the $75 million 
appropriation requested would be used to reimburse those agencies, 
The Congress appropriated only $65 million. Furthermore, it appeared 
that the Congress contemplated that Federal agencies need not be 
reimbursed in full in that section 7 of the earlier repealed act provided 
in part that— 

The President may, also out of such funds, [funds appropriated to carry out 
the purposes of the act] reimburse any Federal agency for any of its expenditures 
under section 3 in connection with a major disaster, such reimbursement to be 
in such amounts as the President may deem appropriate. [Italic supplied.] 

The above provisions are similar to those contained in section 203 (c) 
of Public Law 91-606, 42 U.S.C. 4413(c), except that section 203(c) 
does not provide that reimbursement may be made in such amounts as 
the President may deem appropriate. It is believed, however, that the 
underscored language in section 203(f) quoted above provides such 
similar authority. 

Furthermore, in explaining the provisions of section 203(f) the 
Committee of Conference made the following statement : 

The President would further be authorized to coordinate the activities of Fed- 
eral agencies providing disaster assistance, direct any Federal agency to utilize 
its funds, personnel, equipment, supplies, facilities, and other resources, prescribe 
such rules and regulations as may be necessary, and exercise any power or 
authority conferred on him by any section of this Act either directly or through 
whatever Federal agency he designates. [Italic supplied.] 

See page 20 of House Report No. 91-1752. 

In view of the foregoing, and since the President’s authority in this 
regard has been delegated to the Director of OEP by Executive Order 
11575, we concur in your view that Federal agencies can provide assist- 
ance under Public Law 91-606 upon a direct assignment made by the 
Director of OEP without a prior advance of funds from OFP. 


[ B-173695 J 


Contracts—Specifications—Restrictive—Particular Make—Admin- 
istrative Determination 


A request for proposals soliciting offers on a “brand name or equal” basis for 
the lease and maintenance of computers that would fit the space occupied by 
the IBM computers to be replaced is not restrictive because an offer did not meet 
the essential “disk arrangement” specified and, therefore, could not satisfy the 
principal purpose of the procurement that “no additional physical space will be 
required.” The drafting of a proper “brand name or equal” purchase description 
is a matter primarily within the jurisdiction of the procurement activity and any 
particular features required must be presumed to be material and essential to 
the needs of the Government. Although the nonresponsiveness of the offer may 
be a subject for negotiation since the offeror does not intend to make its offer 
“responsive” and the contracting officials adhere to the initial requirements, 
further discussions would be futile. 


To the Memorex Corporation, October 27, 1971: 


We refer to your letter of October 4, 1971, and prior correspondence, 
protesting against the alleged unduly restrictive nature of request for 
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proposals (RFP) No. DAHC 15-71-R0085, issued by the Defense 
Supply Service (DSS), Washington. 

For the reasons stated below, the protest of Memorex is denied. 

The RFP solicited offers for the lease and maintenance of 12 each 
California Computer Products, Inc. “CD-22 Dual Disk Drive OR 
EQUAL,” to be compatible with a designated International Business 
Machines Corporation (IBM) computer for use by the United States 
Army Management Systems Support Agency (USAMSSA). Essen- 
tial characteristics of the brand name were listed in the RFP, including 
a requirement that the “Disk arrangement” be “Dual drive (2-high).” 
Prior to the date set for receipt of proposals, Memorex questioned the 
USAMSSA need to specify 2-high disk drives, since the use of that 
essential characteristic operated to eliminate several firms, including 
Memorex, which manufactured or distributed 1-high disk drives, from 
competing under the RFP. In addition, on July 26, 1971, Memorex 
submitted its proposal and in the cover letter thereto urged DSS to 
modify the alleged unduly restrictive 2-high requirement for the fol- 
lowing reasons: 


1. Three different USAMSSA officials, including the Agency Director, have 
told us on three separate occasions that their sole reason for specifying “two- 
high” disk drives was to make sure that the replacement equipment would not 
require any more space than the existing IBM disk drives. 

2. We have clearly established that our disk drives do not require any more 
floor space. 

8. The “two-high” specification is therefore based on erroneous assumptions 
and should be deleted from the “Essential Characteristics” in the RFP. 


You have been furnished pertinent portions of the DSS reports to 
our Office on the protest. The reports disclose that DSS and the using 
activity, USAMSSA, obtained the appropriate delegation of authority 
to replace existing IBM disk drives (2-high) from the General Serv- 
ices Administration (GSA), the Federal agency exclusively respon- 
sible for Government-wide coordination of the procurement and 
management of automatic data processing equipment. Paragraph 4 
of the GSA limitations for delegation of the procurement authority 
stated, in pertinent part, as follows: 

4. Some of the suppliers of this type of two-high disk drive would be IBM, 
leasing companies, Calcomp, Century Data Systems, and Randolph Computer 
Corporation. These sources should be solicited. In addition, you will obtain 
and use the current GSA Bidders Mailing List appropriate to the item(s) to 
be procured. This list, updated weekly, is available from the Automated Data 
Management Services Division, Region #3, General Services Administration, 
7th & D Streets, SW, Washington, DC 20407. In the instance of the procurement 
in question, you should request Bidders Mailing List Codes 3, 5, and 6, Class 
7440. This delegation of ADPE procurement authority should be quoted as your 
authority for the request. 

In view of the allegations of Memorex, DSS inquired of GSA as 
to the possibility that the 2-high requirement unduly restricted com- 


petition, GSA, by letter dated July 9, 1971, replied, as follows: 
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With regard to your July 7, 1971 telephone request for information relative 
to those companies making a two high disk drives, the companies listed in 
paragraph 4 of the limitations to the delegation do indeed make or sell such a 
device. To our knowledge IBM, however, has not announced a product as fast as 


the requirement of USAMSSA for a 35 millisecond access time. Thus it is possi- 
ble to obtain competition from several sources for a two high product and in 
this sense the RFP is not restrictive nor is it a sole source procurement. 

As you are aware a large number of other companies make a Model 2314 
replacement in a single spindle version. Use of such a device involves certain 
tradeoffs with regard to maintenance access space, swinging panels, operator 
access and distance, ete. USAMSSA has indicated to GSA that they have studied 
their requirement and that only the two-high device will meet that requirement. 
We granted a delegation based on that assumption. 

The file reflects disagreement between USAMSSA, the using ac- 
tivity, and Memorex as to the feasibility of utilizing the 1-high disk 
drive within the critical space limitations of the room in which the 
drives will be installed. USAMSSA readily admits that one of the 
principal purposes of the procurement is that “no additional physical 
space will be required.” The using agency supports its position by 
stating that the Memorex cabinets occupy more floor space on a 
square footage basis than the existing IBM units or the brand name. 
Memorex concedes this point. Further, DSS points out that: 


* * * While it is true the number of square feet involved in the present IBM 
and the Memorex equipment is approximately the same, the floor plans sub- 
mitted by Memorex of necessity require a different layout or configuration which 
would drastically and adversely affect USAMSSA’s immediate and imminent 
plans for the computer room wherein space and arrangement of equipment are 
the most critical factors. 

On the other hand, Memorex argues that USAMSSA has excluded 
and ignored the necessary clearance space required in front of, be- 
side, and in back of the cabinets for access by operations and mainte- 
nance personnel, Therefore, Memorex argues, “it is obvious * * * that 
the Memorex units will in fact require less floor space than the IBM 
units they will replace.” Also, Memorex requests the opportunity to 
submit to DSS and USAMSSA floor plans other than those set forth 
in its proposal and in its protest letter to our Office. 

The drafting of proper “brand name or equal” purchase descriptions 
which set forth essential characteristics to meet the requirements of 
the Government is a matter primarily within the jurisdiction of the 
procuring activity. Where, as here, the contracting agency in a “brand 
name or equal” purchase description goes beyond the make and model 
of the brand name and specifies particular features, we have held 
that such features must be presumed to have been regarded as ma- 
terial and essential to the needs of the Government. With particular 
reference to this case, the DSS and USAMSSA insistence on the 2- 
high essential characteristic constitutes an unqualified administrative 
determination that the characteristic was and is material and essential 
to the needs of the Government. See 49 Comp. Gen. 195, 199 (1969). 

Keeping these principles in mind, we conclude that the DSS and 
USAMSSA requirement for a 2-high disk drive represents a valid 
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and reasonable restriction on competition. Our conclusion is based 
not only upon a review of the written record, but also upon a physical 
examination of the site of installation. In our opinion, utilization of 
the larger 1-high disk drives, taking into account the specific physical 
outlay of the installation site, would require a rearrangement of the 
current equipment and elimination of space for projected future au- 
tomatic data processing equipment in the USAMSSA computer room. 
Moreover, the service and operating space clearances cited by Memo- 
rex, while possibly resulting in a mathematical computation estab- 
lishing feasibility of the 1-high equipment fitting into the computer 
room, do not reflect the actual physical features of the room, e.g., 
concrete posts and equipment installed subsequent to Memorex’s in- 
spection of the computer room. In fact, the current equipment, as 
presently situated, does not afford USAMSSA personnel the recom- 
mended clearances prescribed by the IBM descriptive literature. Also, 
the Memorex floor plans indicate that the disk drives would, of neces- 
sity, require a two-bank arrangement which would not be as readily 
accessible to operators as are the current and desired units which are 
arranged in one bank facing the center of the room. The use of 1-high 
devices would require USAMSSA to employ additional operators 
around the clock to operate any 1-high set of disk drives. In conclu- 
sion, we note that the use of 1-high equipment would effectively 
eliminate or greatly reduce critical thoroughfares now existing in 
the computer room. 

Had this been a formally advertised procurement the Memorex 
1-high offer would have been nonresponsive to a feature considered to 
be material and essential to the needs of the Government. Since this 
is a negotiated procurement, “nonresponsiveness” is ordinarily con- 
sidered to be a subject of negotiation. Therefore, Memorex’s request 
to continue to pursue the matter with DSS and USAMSSA would 
appear to constitute permissible negotiation if it intended to make 
its offer “responsive.” See B-171482, March 17, 1971. However, Memo- 
rex has indicated that it does not intend to make its offer “responsive” | 
to the Government’s requirements. Therefore, further discussion be- 
tween Memorex and the Government would involve only the possi- 
bility of acceptance of 1-high equipment if the RFP were amended to 
permit such an offer. Of prime significance is the fact that Memorex 
has been afforded the opportunity on numerous occasions to discuss 
the subject with DSS and USAMSSA and has persisted in its view 
that 1-high equipment would be satisfactory. The contracting offi- 
cials have reviewed the various Memorex floor plans submitted and, 
in fact, both before and after the RFP issued, considered the possi- 
bility of effecting this procurement to permit the acceptance of 1-high 
equipment. Nevertheless, both DSS and USAMSSA have refused 
to eliminate the 2-high requirement, 
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Thus, further discussions or negotiations with Memorex would 
appear to be futile. Accordingly, the protest of Memorex is denied. 


[ B-174001 } 


Interest—Payment Delay—Contracts 


The rule of long standing that interest may not be paid by the Government 
in the absence of an express statutory provision or a lawful contract will no 
longer be followed since there is no statute prohibiting the payment of interest 
under contractual provisions, and such provisions will not violate the so-called 
Antideficiency Act (31 U.S.C. 665), provided sufficient funds are reserved under 
the appropriation financing the contract to cover the interest cost. Therefore, 
appropriate regulations may be promulgated cto authorize inclusion in future 
contracts of provisions for the payment of interest for a period of delay in pay- 
ment occasioned by the fact a disputed claim under the contract required the 
contractor to pursue his administrative remedies, or litigate, before the amount 
owing could be determined. 22 Comp. Gen. 772, overruled. 


To the Deputy Secretary of Defense, October 27, 1971: 

By letter dated August 31, 1971, you wrote to our Office concerning 
the fact that under current practice, a contractor presenting a claim 
to the Department under a contract is not paid interest for periods of 
delay on that part of a claim ultimately determined to be owed by the 
Government. You point out that delay in payment may be for a con- 
siderable period of time if the claim is in dispute and the contractor 
is required to pursue his administrative remedies or even litigate before 
an amount is finally determined owing. 

To remedy the situation you propose to promulgate appropriate 
regulations allowing for the inclusion of a clause in future contracts 
providing for the payment of interest on the delayed payment of a 
contractor’s claim arising in connection with his contract. In view of 
our holding in 22 Comp. Gen. 772 (1943), you request our views on the 
matter. 

It is a rule of long standing that interest may not be paid by the 
Government in the absence of express provisions in statutes or a lawful 
contract. See 24 ALR 2d 985, sec. 19 (1952). This historical rule is 
restated for application by the Court of Claims at 28 U.S.C. 2516. In 
22 Comp. Gen. 772 (1943) there was for consideration a claim pre- 
sented by the contractor for interest pursuant to the terms of a con- 
tract. Specifically, the contractor had noted on his bid that it was 
submitted subject to certain rules and regulations of the Department 
of the Interior which provided in part for the payment of interest to 
the seller on the invoice price of coal in case of delays of more than 
10 days. We denied the claim holding that no statute provided for the 
payment of such interest and, “To the extent that the said notation on 
the bid would purport to result in making this [Department of the 
Interior] rule applicable to the purchase, its inclusion in the contract 
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may not be treated as authorized by law. There is no statute authorizing 
purchasing officers to obligate the Government to pay interest for delay 
in paying for supplies or materials.” Thus, in applying the historic 
rule concerning the payment of interest we construed the contract 
exception as being for application only where there was specific statu- 
tory authority authorizing the inclusion of provisions in contracts for 
the payment of interest. 

In United States v. Thayer-West Point Hotel Company, 329 U.S. 
585, 590 (1947), there was for consideration whether it was proper for 
the Court of Claims to award interest where the Government had 
breached a lease which, pursuant to a statute requiring “just com- 
pensation” to the lessee, contained a provision for just compensation 
in case of breach. While the court in denying the claim for interest 
held that the Court of Claims had erroneously applied the just com- 
pensation rule of eminent domain in allowing for interest, it recog- 
nized that the Government could have contracted in the lease for the 
payment of interest. Specifically, the court held that: “Here neither 
the Act of March 30, 1920, nor the lease under which respondent oper- 
ated contains an express provision for the payment of interest, either 
in addition to or as a part of the ‘just compensation’ to be paid to re- 
spondent. If the United States had desired to provide by statute or 
to contract in the lease for payment of interest, it would have been 
easy to have said so in express terms.” [Italic supplied.] 

There is no statute prohibiting the payment of interest under con- 
tractual provisions. Such contractual provisions would not violate the 
so-called Antideficiency Act (31 U.S.C. 665), provided that sufficient 
funds are reserves under the appropriation financing the contract to 
cover the interest cost. After a careful review of our prior decision and 
the relevant court cases we are of the view that statutory authority 
is not required for a Federal department or agency to include in its 
contracts provisions for the payment of interest where, on claims under 
its contracts, there are delays in payment occasioned by the Govern- 
ment. 

We therefore have no objection to the promulgation of appropriate 
regulations authorizing the inclusion in future Department of Defense 
contracts of provisions providing for such interest payments. The de- 
cision in 22 Comp. Gen. 772 (1943) is overruled. 

We would like to have an opportunity to comment on any proposed 
regulations on this subject. 


[ B-174105 J 


Canal Zone Government—Medical and Educational Services Fur- 
nished—Dependents—Children 


The term “dependent” as used in section 106 of the Civil Functions Appropria- 
tion Act, 1954, as amended (2 ©.Z. Code 282), which authorizes payment to the 
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Canal Zone Government of unrecoverable costs from employees of the United 
Statcs and their dependents for education and hospital and medical care fur- 
nished, in the absence of a statutory or valid regulatory definition of the phrase 
“dependent child,” may be construed in accordance with the definition in Black’s 
Law Dictionary and, therefore, a “dependent child” need not mean a child under 
the age of 21. However, as the statement on an invoice for medical services 
furnished the daughter of a Federal employee that she is a “full-time student 
under 23 years of age” does not automatically establish dependency, and the 
amount billed is not represented as unrecovered costs from the employee or 
dependent, as required by the statute, the invoice may not be certified for 
payment. 

To Winston S. Daniel, United States Department of Transportation, 


October 27, 1971: 


This is in reply to your letter of September 9, 1971, with which you 
enclosed an invoice from the Canal Zone Government for medical 
services provided to a 21-year-old dependent daughter of a Federal 
Highway Administration employee. In connection with that invoice, 
you requested that we clarify certain points regarding agency responsi- 
bility to the Canal Zone Government for the cost of educational, medi- 
cal and hospital services furnished to dependents of Government 
employees by the Canal Zone Government. In effect, you asked 
whether such dependents in the Canal Zone must be unmarried and 
under age 21 to qualify for college tuition expenses and hospital and 
medical attention at agency expense. 

Agency reimbursement to the Canal Zone Government for certain 
amounts expended by the Canal Zone Government for furnishing edu- 
cation and hospital and medical care to employees of agencies of 
the United States and their dependents is required by section 105 of the 
Civil Functions Appropriation Act, 1954, 67 Stat. 202, as revised 
by section 107 of the Civil Functions Appropriation Act, 1955, 68 
Stat. 335, which provides, in pertinent part, that: 

* * * Amounts expended by the Canal Zone Government for furnishing educa- 
tion, and hospital and medical care to employees of agencies of the United States 
and their dependents * * * less amount payable by such employees and their de- 
pendents hereafter shall, notwithstanding any other provision of law, be fully 
reimbursable to the Canal Zone Government by such agencies. The appropriation 


or fund of any such other agency bearing the cost of the compensation of the 
employee concerned is hereby made available for such reimbursements. 


The statute has been codified as section 232 of Title 2 of the Canal Zone 
Code. 

In 34 Comp. Gen. 510, 512 (1955), with reference to the statute, 
we said that: 


* * * Congress clearly intended that employees of the various departments 
and agencies employed in the Canal Zone shall be required to pay only the 
charges established for education and medical services by the Canal Zone 
Government, and that all of the costs of such services not so recovered must be 
borne by the employing agency involved. 


In construing the term “dependents” as used in the statute, we held 
in a decision to the Governor of the Canal Zone that while the legisla- 
tive history indicates that “the furnishing of educational services 
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* * * was considered * * * primarily from the standpoint of the needs 
of minor dependents * * * the plain language of the statute makes no 
distinction on that basis.” B-124786, December 81, 1956. 

Following that decision, Congress specifically provided that Defense 
Department appropriations were available “for primary and second- 
ary schooling of minor dependents,” by inserting the word “minor” in 
section 607 of the Department of Defense Appropriation Act of 1958, 
71 Stat. 323, which made the language of that section differ to that 
extent from similar language which had appeared in prior annual 
Department of Defense appropriation acts. As so changed, similar 
language has been included in subsequent Defense Department appro- 
priation acts. We held that as a result of that language Defense De- 
partment appropriations were no longer available to reimburse the 
Canal Zone Government for educational services furnished to wives of 
DOD personnel. 38 Comp. Gen. 408 (1958). This annual restriction 
that the dependent be a minor by its terms is applicable only to appro- 
priations for the Department of Defense. 

In the absence of any applicable restrictive definition, we think 
the term dependent should be accorded its normal common meaning. 
Dependent is defined by Black’s Law Dictionary (4th Ed.) as one “who 
derives support from another” and “who relies on another for support 
or favor.” Such a definition does not include any age limitation, but 
rather is based on specific situations of factual dependency. 

It is our opinion, therefore, that in the absence of a statutory or 
valid regulatory definition of dependent child which provides other- 
wise, a child need not be under the age of 21 to come within the term 
“dependents” as used in the Civil Functions Appropriation Act, 1954, 
as amended, if actual dependency is established. Your question is an- 
swered accordingly. 

With respect to the invoice for medical services furnished to your 
employee’s 21-year-old daughter, we note the statement thereon that 
she is a “full-time college student under 23 years of age.” Such a state- 
ment does not automatically establish dependency under the Civil 
Functions Appropriation Act, 1954, as amended. Furthermore, there 
is no indication that the invoiced amount represents unrecovered costs 
over and above the amount payable by the employee or his dependent 
receiving the services, as required by the statute. Your agency is re- 
quired to reimburse the Canal Zone Government only for the actual 
costs of the services provided less the standard charge to the employee 
or his dependent as established by the Canal Zone Government for 
such services. 834 Comp. Gen. 510, swpra, and 87 id. 107 (1957). 

The invoice which may not properly be certified for payment upon 
the present record, is returned herewith. See 87 Comp. Gen. 107, supra. 
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{ B-173729 J 
Bids—Aggregate v. Separable Items, Prices, Ete.—Subitem Pricing 


The low bid on an indefinite type contract that failed to quote separate prices on 
the supply and service subline items—identified as 0001AA through 0001AE— 
to accompany electric counters—0001—solicited under an invitation that sched- 
uled the subline items pursuant to paragraph 20-304.2(b) of the Armed Services 
Procurement Regulation as alphabetical suffixes of the basic contract item, and 
requested bidders to quote prices on the ‘Total Item” and not on subline item 
quantities may be considered for a contract award as the bidder would be obli- 
gated to furnish all listed requirements of the schedule at the price quoted for 
the basic item, notwithstanding confusing “shorthand references” to the sub- 
items—references that should be avoided in future procurements. Furthermore, 
the fact that other bidders construed the invitation as requiring separate prices 
for the subitems is extraneous evidence that may not be considered. 


Bids—Mistakes—Nonresponsive Bid—Mistake Procedure Use to 
Correct 


Although under paragraph 2-406.1 of the Armed Services Procurement Regula- 
tion an apparent mistake in bid must be verified, confirmation of the bid cannot 
make a nonresponsive bid responsive. However, notwithstanding the erroneous 
statement of a contracting officer that verification of a low bid made it a 
responsive bid since the bid was responsive on its face, rejection of the bid is 
not required, but remedial action is recommended to insure the bid mistake 
procedure is not used for determining whether a bid is responsive. 


Bids—Prices—Unprofitable 


An allegation that the low bidder submitted a bid on which he will incur a loss 
is for referral to the Secretary of the Department involved with advice that it 
should be considered by the procuring activity in determining whether the bidder 
is a responsible bidder for the procurement. 


To the Dynasciences Corporation, November 3, 1971: 


Further reference is made to your letter dated July 30, 1971, and 
subsequent correspondence concerning your protest against award 
of a contract to any other firm under invitation for bids (IFB) No. 
N00126-71-—B-0363, issued by the Navy Electronics Supply Office, 
Great Lakes, Illinois, on June 10, 1971. Bids were requested for an 
indefinite quantity type contract for a requirement of Electronic 
Counters, with associated subline items (subitems), which was set 
forth on page 13 of the IFB, in pertinent part, as follows: 
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SECTION E—SUPPLIES/SERVICES & PRICES: 
Item No. 
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OFFERORS/BIDDERS TO QUOTE PRICES ON “TOTAL ITEM” 
AND/OR “ALTERNATE QUANTITY” ONLY. DO NOT QUOTE 
PRICES ON SUB-LINE ITEM QUANTITIES. 

0001 FSN (Will Be Assigned at Time of Award) ELECTRONIC 
COUNTER, DIGITAL READOUT: Military Type AN/USM-207 (_ ) 
in accordance with Specification MIL—C—24165(SHIPS) and Amend- 
ment #3 and the clause entitled “Equipment Requirements and 
Specifications.” 


Total Item 0001 1100 ea. 
(ESTIMATED) 
Purchase Request: #OE0054 (Priority 09) 
= - #1YWA15 
re ? #1YWA46 
* " #1YWAS53 


0001AA RUNNING SPARES: One set of Running Spares shall be supplied 
with each equipment under Item 0001. The Running Spares shall be 
in accordance with the Generalized List Signal Corp drawing 
SC-—D-93392. See Note A 
Total Item 0001AA 1100 ea. 
(ESTIMATED) 
0001AB REPAIR PARTS KIT: (Option Item). A kit of parts shall be sup- 
plied with the equipment in the event concurrent spare parts cannot 
be supplied at the Time of Delivery of the equipment under Item 
0001. The parts for the kit shall be selected by the USAECOM from 
the Provisioning Parts List. The cost of this kit shall not exceed 10% 
of the cost of Item 0001. “Price shall be negotiated at the Time 
Parts are selected.” 


0001AC TECHNICAL MANUALS: In accordance with the clause entitled 
“Government-Furnished Literature.” See Note C and clause 204A 
(Incl. 2). 


0001AD CONTRACT DATA REQUIREMENTS LIST: 
See DD Form 1423 (Encl. 4) 

OOO1IAE MAINTENANCE REPAIR PARTS (Concurrent Repair Parts) : 
(Option Item) In accordance with Specification MIL—P-21873 and 
ESO Publication 24. See Note B. 

7 * * . - * * 

NOTE B: 
Offerors should not quote a price for this item. It is an option item 
which is to be supplied only if and to the.extent said option is 
exercised, in which case estimated and firm prices will be negotiated. 


The IFB also contained the following pertinent provisions: 
MAXIMUM AND MINIMUM QUANTITY 
The maximum quantity under the indefinite quantity items is the total esti- 


mated quantity set forth for each such contract item, The minimum quantity 
under the indefinite quantity item, is as follows: 


Item Quantity 
0001 536 
OOO1LAA 536 


SLIDING SCALE BIDS 


Sliding scale bids under the indefinite quantity items will be considered non- 
responsive. Unit prices bid under the indefinite quantity items are to cover total 
estimated quantity set forth for each such contract item and bids will be 
evaluated on the basis of such total estimated quantity. 
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INDEFINITE QUANTITY (AUG. 1965) 

(a) This is an indefinite quantity contract for the supplies or services specified 
in the Schedule and for the period set forth therein. Delivery or performance 
shall be made only ‘as authorized by orders issued in accordance with the 
“Ordering” Clause of this contract. The quantities of supplies or services specified 
herein are estimates only and are not purchased hereby. 

When bids were opened on July 15, 1971, it was noted that AEL- 
EMTECH Corporation (AEL) had submitted the lowest bid for item 
No. 0001, but had not quoted prices for the other subitems listed in 
the schedule. It was also noted that your concern and Hickock Elec- 
tronic Corporation had submitted bids for subitems 0001AA and 
0001A D, in addition to pricing item 0001. 

Since the AEL bid for item 0001 was much lower than the other 
two bids received, the procuring activity requested the corporation 
to verify its bid, and to verify that the prices of items 0001AA, 
“Running Spares,” and 0001AD “Contract Data Requirements List” 
were included in the price of item 0001. 

On July 28, 1971, AEL confirmed its price for item 0001 and stated 
that such price included the prices for subitems 0001AA and 0001AD. 
In this regard the corporation stated that it interpreted the bidding 
instructions set forth in the schedule to require a total bid price for the 
main line item (Item 0001) ; that no separate prices were required to 
be quoted against the subitem quantities of the IFB; and that the 
prices for the subitems were to be included in the price of item 0001. 

You maintain that the IFB required separate price quotations for 
subitems 0001AA, “Running Spares,” and 0001AD, “Contract Data 
Requirements List,” as well as item 0001, and that the failure of AEL 
to quote such separate prices rendered its bid nonresponsive. In this 
regard, the essential grounds of your protest may be summarized as 
follows: 

1. The provisions entitled “Maximum and Minimum Quantity” 
and “Sliding Scale Bids,” as well as the phrase “Total Item” set forth 
within the listing of subitem 0001AA in the schedule, refer to the 
“Running Spares” as a separate total item, not a subitem, and there- 
fore this supply was required to be separately priced in accordance 
with the directive of the schedule to quote prices on the “Total Item”; 

2. The directive to bidders in the schedule not to quote prices 
on subline item quantities meant only that the bidders were not to 
quote prices on any quantity other than the total estimated quanti- 
ties set forth for each supply or service in the schedule, and that 
bidders were required, therefore, to price the indefinite quantity supply 
set forth in subitem 0001AA ; 
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3. There would have been no purpose to the note attached to 
subitem 0001AE, which directed bidders not to quote a price on 
the subitem, if bidders were not under a general duty to quote prices 
on all other subitems unless directed otherwise ; 

4. The schedule required a separate price for the data requirement, 
since no statement was made that the price of this subitem should be 
included in the total item price for the procurement unlike the case 
in earlier procurements issued by the procuring activity. 

The contracting officer states that the schedule was structured in 
accordance with the general requirements set forth in Armed Services 
Procurement Regulation (ASPR) section XX, part 3, Uniform Con- 
tract Line Item Numbering System, and, specifically, ASPR 20-304. 
2(b), which provides that subline items may be established by attaching 
an alphabetical suffix in sequential order to the basic contract line 
item number in the manner set forth in the instant solicitation; that 
the phrase “sub-line item quantity” in the sentence immediately pre- 
ceding Item No. 0001, and the references to subitem 0001AA, “Run- 
ning Spares,” as “Total Item 0001A A” in the Supplies/Services sec- 
tion of the schedule and as an “Indefinite Quantity Item” in the 
other above-quoted provisions of the schedule were merely “shorthand” 
references to the subitem status of this part of the procurement; and 
that the bidders were not expected to submit separate prices for 
any of the subitems. 

The essential question for consideration is whether AEL has sub- 
mitted its bid in such a form that it would be clearly obligated, if a 
contract was awarded to the firm, to furnish all listed requirements 
of the schedule at the price which the concern quoted for item 0001. 
See B-166603, May 16, 1969. In this connection, it is clear that such 
obligation must be ascertained from the face of the bid itself without 
resorting to extraneous data. 45 Comp. Gen. 221 (1965). 

We note that the alphabetical and numerical designations for the 
supplies and services under the column entitled “Item Number” in 
the schedule are so arranged that, while the numerical designation 
remains the same for each supply or service, the alphabetical designa- 
tion increases in sequential order. It is clear, therefore, that the item 
number of all the supplies or services in the schedule is the same. 


Accordingly, there is only one numbered item in the schedule. If there 
was more than one item it would be designated by another numerical 
designation, for example, 0002, 6003, etc. This interpretation is obvi- 
ously in accordance with the procedures set forth in the ASPR pro- 
visions, cited above. 


While the subitem entitled “Running Spares,” designated by the 
index 0001AA in the item number column, contains a reference to 
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“Total Item 0001AA,” we do not believe such reference operates to 
make “Running Spares” a separately numbered item. Similarily, the 
references in the clauses entitled “Maximum and Minimum Quantity” 
and “Sliding Scale Bids” of the IFB to supply 0001AA as an “item” 
does not convert that subitem into a separately numbered item in the 
Supply/Services section of the IF B in the absence of a separate num- 
ber for the subitem in that section. 

Since there is only one numbered item, No. 0001, it is clear that this 
item must be the “Total Item” referred to in the directive to bidders 
to quote prices on “Total Item.” In this regard, the directive to quote 
prices on the “Total Item” merely means that the bidders are to cal- 
culate prices for all the supplies and services listed in section E in 
order to arrive at one total price for the total item, No. 0001. 

With respect to your argument that the directive to bidders not to 
quote prices on subline items quantities did not refer to any separate 
category and only directed the bidders not to quote prices on less than 
the total indefinite quantities listed for the counters and the running 
spares, we believe such argument is necessarily predicated on the 
erroneous assumption that the prefix “sub” in the directive is appended 
to “quantities” rather than “line.” However, the prefix is clearly 
appended to “line” so that your interpretation of this part of the 
directive cannot be regarded as reasonable. Rather, we believe the 
directive not to quote prices on subline items quantities directed 
bidders not to quote prices on quantities at less than the numbered 
line item level, that is, at the categories identified by the addition of 
the alphabetical suffixes to the line item number. Accordingly, there 
was no obligation for a bidder to specify separate prices for the five 
supplies and services listed in section E of the schedule which were 
identified by the addition of the alphabetical suffixes to the line item 
number. 

While you state that there would have been no purpose for restating 
the estimated quantity for subitem 0001A A if the IFB did not request 
i separate unit price at that level, it is our opinion that the quantity 
was merely restated in order to emphasize the quantity of counters and 
spares which were required for the procurement, but not to require 
a separate price at that inferior level. 

With respect to your argument that note B, quoted above, would not 
have been attached to subline item 0001AE if the IFB did not impose 
a duty to bid on all other subitems, unless specifically excluded, as 
with subitems 0001A B, 0001AC and 0001AE, we note that your argu- 
ment assumes that there was a specific direction to bid on subitem 
0001AC. While you state that subitem 0001LAC “obviously” does not 


require a price, such conclusion is not based on an express statement 
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appended to the subitem in question, as is the case with respect to sub- 
items 0001AB and 0001AE. Instead, we can only perceive a direction 
not to bid on subitem 0001AC by noting the general direction not to 
bid on “sub-line item quantities.” Accordingly, we cannot agree that 
note B demonstrates a “general duty to bid on all sub-items.” 

With respect to your contention that the IFB. required the data 
subitem to be separately priced, we cannot conclude that the mere 
wbsence of a notation appended to the subitem directing bidders to 
include the data price in the total price, or the absence of the notation 
“NSP,” implied that a separate price was to be quoted for this subitem. 
In this respect. the contracting officer states that there is more than 
one way to inform bidders not to bid on data items and that the direc- 
tion set forth in section E, quoted above, adequately informed bidders 
not to bid on the data item. We concur with this argument. 

Although you point out that the procuring activity issued IFB 
N00126-71—B-0388 for a similar requirement of electronic counters 
within 2 weeks of the subject IF B, and that IF B—0388 contained the 
same bidding directive which is set forth immediately preceding item 
0001 in the subject case, with the added instruction attached to each of 
the subitems not to separately price the supplies, we cannot conclude 
that the absence of such additional directives in the instant solicita- 
tion required the pricing of the subitems, since we believe the directive 
not to bid on “sub-line item quantities” was sufficient in itself to inform 
bidders not to price the subitems. 

The several other arguments of your concern regarding the alleged 
need of the procuring activity to have the data item separately priced 
are, we believe, adequately rebutted by the administrative report, a 
copy of which has been furnished to you. 

In view of the above analysis, we believe AEL would be bound to 
furnish all the supplies and services listed in the schedule for the 
price that the concern bid for item No. 0001, and that the several 
decisions of our Office which you cite as precedent for rejecting a bid 
when a bidder neglects to price a certain supply or service are dis- 
tinguishable from the circumstances here, since in those decisions we 
found a specific obligation for a bidder to separately price a supply or 
service, unlike the situation with respect to the subitems in the subject 
procurement. 

With respect to your argument that two out of three of the bidders 
construed the IFB as requiring separate prices for the running spares 
and the contract data subitems, and that this circumstance is highly 
persuasive that such interpretation should govern, we have noted that 
our interpretation of the responsiveness of certain bids was supported 
by the interpretation of other bidders. Cf. B-166840, May 19, 1969. 
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However, it is clear that the interpretation of other bidders cannot be 
considered to be determinative with respect to such questions, since 
this would involve the acceptance of extraneous evidence in determin- 
ing responsiveness, which is prohibited, as noted above. In the instant 
case our analysis shows that AEL would be bound to furnish all the 
subitems in question, and we therefore cannot accept the extraneous 
evidence of the two other bids as determinative of the question of 
responsiveness of AEL’s bid in the manner you suggest. 

With respect to the propriety of the contracting officer’s action in 
requesting AEL to confirm its bid, we cannot conclude that such ac- 
tion was improper in view of the materially lower bid submitted by 
the company. In this connection, ASPR 2-406.1 provides that in cases 
of apparent mistakes in bid the contracting officer shalZ request from 
the bidder a verification of the bid. However, we disagree with the 
apparent position of the contracting officer that such confirmation 
here shows that AEL’s bid was responsive. In this regard it is the well- 
established position of our Office that a nonresponsive bid cannot be 
made responsive through the “mistake” procedure. 38 Comp. Gen. 
819 (1959). 

Since it is our opinion that AEL’s bid is responsive on its face, we 
do not believe the contracting officer’s erroneous statement should 
require rejection of the bid here. However, we are advising the Sec- 
retary of the Navy by letter of today that remedial action should be 
taken to ensure that the bid mistake procedure is not used in the future 
in determining whether a bid is responsive. We are also suggesting 
that, to avoid any possible source of confusion in future procurements, 
where subitems are utilized all references thereto in the IFB shall be 
expressed as subitems, and that no “shorthand references” to the total 
item or subitem should be employed. 

With respect to your allegation that AEL has submitted a bid on 
which it will incur a loss, we are forwarding your allegation to the 
Secretary of the Navy with advice that it should be considered by 
the procuring activity in determining whether AEL is a responsible 
bidder for this procurement. 


[ B-173173 J 


Gratuities—Reenlistment Bonus—Critical Military Skills—Condi- 
tions to Qualify for Initial Entitlement 


A sergeant first class who had 1 year, 1 month, and 28 days of enlisted active 
duty prior to 17 years of commissioned service, upon the termination of which 
he immediately reenlisted for 3 years in grade E-7 and was paid a first reen- 
listment bonus pursuant to 37 U.S.C. 308(d), does not qualify for the payment 
of the variable reenlistment bonus prescribed by 37 U.S.C. 308(g), for not only 
does he not meet the requirement that he must have served at least 21 months 
of enlisted active service, he does not as a former officer reenlisting in the service 
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satisfy the requirement that he possess a critical skill that the service does 
not want to lose, which is the sole purpose of inducing first-term enlisted members 
to reenlist by offering them the variable reenlistment bonus. 


To Lieutenant Colonel J. H. Cook, Department of the Army, 
November 4, 1971: 


Further reference is made to your letter dated March 24, 1971, 
with enclosures, requesting a decision concerning the propriety of 
payment of a variable reenlistment bonus to Sergeant First Class 
Jimmie W. Frazier, SSAN 552 44 3768. Your submission has been 
assigned D.O. No, A-1127 by the Department of Defense Military Pay 
and Allowance Committee. 

You state that Sergeant Frazier had 1 year, 1 month and 28 days 
of enlisted active service prior to receiving his commission in 1954. 
It is further indicated that he served on active duty as a commissioned 
officer until he was relieved from active duty on January 24, 1971, 
under authority of section XV, chapter 3, AR 635-100. On Jan- 
uary 25, 1971, he reenlisted for a term of 3 years in grade E-7 and 
was paid a first reenlistment bonus in the amount of $1,587.64, as a 
member with over 17 years of service. It is further stated that the 
first increment on a variable reenlistment bonus-2 in the amount of 
$1,058.43 was paid on February 5, 1971. The voucher submitted for 
decision covers payment in a lump sum of the remaining unpaid 
increments. 

In view of the fact that the member had only 1 year, 1 month 
and 28 days of enlisted active service, doubt as to the legality of 
payment of the variable reenlistment bonus is expressed since para- 
graph 10-3a(3), AR 600-200, provides that a member to be eligible 
for such bonus must have completed at least 21 months of active service 
before discharge or release from active duty. You question specifically 
whether the commissioned service prior to his release from active 
duty may be counted to meet the requirement of 21 months’ active 
service, 

Subsection 308(d) of Title 37, U.S. Code, specifically authorizes 
: reenlistment bonus under subsection (a) of that section in the case 
of an officer of a uniformed service who reenlists in that service 
within 3 months of his release as an officer, if he served as an 
enlisted member in that service immediately before serving as an 
officer. 

Variable reenlistment bonus is authorized under the provisions of 
37 U.S.C. 308(g) which provides as follows : 


(gz) Under regulations to be prescribed by the Secretary of Defense, or the 
Seeretary of Transportation with respect to the Coast Guard when it is not 
operating as a service in the Navy, a member who is designated as having a 
critical military skill and who is entitled to a bonus computed under subsection 
(a) of this section upon his first reenlistment may be paid an additional amount 
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not more than four times the amount of that bonus. The additional amount shall 
be paid in equal yearly installments in each year of the reenlistment period. 
However, in meritorious cases the additional amount may be paid in fewer in- 
stallments if the Secretary concerned determines it to be in the best interest 
of the members. An amount paid under this subsection does not count against 
the limitation prescribed by subsection (c) of this section on the total amount 
that may be paid under this section. 

The legislative history of subsection (g) of section 308 of Title 
37 discloses that the purpose of the variable reenlistment bonus is 
to provide a strong reenlistment incentive to first-term enlisted per- 
sonnel whose skills are critically required by the military departments. 
It is indicated in the legislative history that it was considered that 
the best method of providing this incentive was to concentrate the 
monetary reward of the variable reenlistment bonus at the first reenlist- 
ment decision point. See Senate Report No. 544, 89th Congress, Com- 
mittee on Armed Services, United States Senate, on H.R. 9075, pages 
13-14, 18, and House Report No. 549, 89th Congress, Committee on 
Armed Services, House of Representatives, on H.R. 9075, pages 47-48. 

In view of this intent expressed in the legislative history it appears 
that a variable reenlistment bonus was designed to encourage members 
who during their first enlistment acquire a military skill designated 
as critical by a military department to reenlist so that the skill would 
not be lost to the service. Nothing has been found in the legislative 
history to indicate any intent that it would be paid to former officers 
who reenlist following release from duty as officers. 

AR 600-200, paragraph 10-3a sets forth the requirements for eligi- 
bility to receive variable reenlistment bonus. That paragraph provides, 
in pertinent part, as follows: 


10-3 Eligibility. a. An individual is eligible to receive VRB if, at the time of 
reenlistment, he or she— 


* * * * * * 7 

(3) Has completed at least 21 months of active service (other than active 
duty for training) before discharge, release from active duty, or extension of 
initial term of service (the 21 months of active service must be performed in the 
enlistment which is being extended or being terminated by discharge followed 
by reenlistment within 3 months). 

Under the terms of the regulation the 21 months of active service 
required to qualify for the variable reenlistment bonus must have 
been served in the enlistment which is being extended or which is being 
terminated by discharge followed by the reenlistment on which the 
first reenlistment bonus is based. Therefore, the regulation appears to 
require at least 21 months of active enlisted service and since it is 
specified that such service must be performed in the enlistment which 
is being extended or being terminated by discharge followed by reen- 
listment, such language would preclude payment of the variable 
reenlistment bonus to a member who reenlists following service as an 
officer. 
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Furthermore, as indicated above, the legislative history of the pro- 
vision authorizing the variable reenlistment bonus shows that the 
sole purpose in enacting such provision was to authorize the bonus as 
an inducement to retain in the service first term enlisted members 
possessing critical skills. In view thereof, we are of the opinion that 
subsection 308 (g) is to be read as applying only to an enlisted member 
who is designated as having a critical military skill at the time of 
his discharge and who is entitled to a bonus computed under subsection 
(a) upon his first reenlistment, following discharge as an enlisted 
member. 

Accordingly, payment on the voucher in favor of Sergeant Frazier 
is not authorized. The voucher and supporting papers will be retained 
here. 


[ B-173588 J 


Contracts—Subcontracts—Bid Shopping—Listing of Subcon- 
tractors 

Although the failure to complete the subcontractor listing form submitted 
with the low bid for the conversion of Federal buildings for the categories 
of curtain wall construction—fabricator and erection, terms not shown in the 
specifications—may be waived under 41 CFR 5B-—2.202-70(a) for the “erection” 
eategory as it constitutes less than 31% percent of the project cost computed on 
the basis of a reasonable estimate of costs, the failure may not be waived for the 
“fabricator” category that exceeds the allowable percentage because the speci- 
fications referred to the category as “insulated metal siding,” as the bidder was 
obligated before bidding to clarify any doubt concerning required subcontractor 
listing and, therefore, the bid must be rejected. However, since the problem of 
subcontractor listing categories not conforming to specifications is a recurring 
one, future subcontractor listing categories should utilize specification iden- 
tifications. 

To the Administrator, General Services Administration, Novem- 


ber 4, 1971: 


By letter dated August 23, 1971, the General Counsel, General Serv- 
ices Administration (GSA), furnished our Office with a report on the 
protest filed by the attorney for Walker Construction Company 
(Walker) against the pending award of a contract to J. W. Bibb, 
Inc. (Bibb), for the conversion of various Federal buildings in Fort 
Worth, Texas. Additional information on the protest was received 
from GSA on September 9 and October 20, 1971. 

The preinvitation notice for the work was issued on March 29, 1971, 
and the invitation for bids (IF B) was issued approximately 1 month 
later on April 27, 1971. Both documents stated that the estimated 
cost range for the project was from $500,001 to $1,000,000. Eight bids 
were timely received and all ranged between the cost estimates stated 
in the aforementioned documents. The low bid of $879,384 submitted 
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by Bibb was approximately $2,600 lower than that of the second low 
bidder, Walker. 

Although low, the Bibb bid was initially rejected as nonresponsive 
on the ground that Bibb had failed to complete the subcontractor list- 
ing form, as required by the specifications, for the areas of “CUR- 
TAIN WALL CONSTRUCTION [Fabricator]” and “CURTAIN 
WALL CONSTRUCTION | Erector ].” This subcontractor informa- 
tion was submitted on May 29, 1971, 2 days after bid opening with 
the notation, subsequently restated in a letter of June 2, 1971, that 
no curtain wall was shown on the plans and specifications. The June 2 
letter also noted that the preinvitation notice did not refer to 
curtain wall but used the term “insulated metal siding” and that metal 
siding, not curtain wall, was the term used in the specifications at 
section 19. 

GSA at first reaffirmed its prior determination that Bibb was non- 
responsive but later reconsidered the matter and waived Bibb’s failure 
to complete the subcontractor listing form on the basis that the two 
curtain wall categories did not individually constitute 314 percent of 
the estimated cost of the project. It was explained that the cost data, 
indicating total cost, upon which this analysis was made, had been 
prepared at the time the project was placed on the market. As a result 
of this waiver, Walker protested to our Office. 

Section 5B-2.202-70(a) of Title 41, Code of Federal Regulations, 
the GSA procurement regulation entitled “Listing of subcontractors,” 
provides, inter alia: 

* * * In addition such [subcontractor] listing shall include all other general 
construction categories of work which, individually, are determined by the con- 


tracting officer to comprise at least 3% percent of the estimated cost of the 
entire contract. Categories estimated to cost less shall not be included. 


In this connection, the administrative report states that the cate- 
gories of curtain wall fabrication and erection were included in the 
subcontractor listing form in the mistaken belief that the total estimate 
of cost for both items was to be used in determining whether listing 
was required. GSA contends that the cost breakdown for these items, 
prepared after bid opening, indicates that the fabrication cost esti- 
mate amounted to $37,260, while the erection cost estimate was $24,840, 
both figures being well under 314 percent of the total estimated project 
cost of $1,401,000. 

The origin of the $1,401,000 figure is an estimate dated October 1, 
1970. The record before us discloses, however, that this estimate was 
preceded by an estimate dated February 5, 1970, and succeeded by 
an estimate dated July 16, 1971, which reflect total cost figures for 
the project of $880,000 and $892,265, respectively. These total cost esti- 
mates, coupled with the advice of both the preinvitation notice and 
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IFB that the maximum estimated cost of the project did not exceed 
$1,000,000 and the fact that the bids of all eight bidders range from 
approximately $879,000 to $952,000, lead us to conclude that the 
$1,401,000 estimate is not a reasonable approximation of what costs 
would be for the entire project. As such, it provides no basis to support 
a determination that one or another category of general construction 
work constitutes such a percentage of the entire cost of the anticipated 
contract as to require the listing or nonlisting of such a category. 

From the foregoing, it appears that a more reasonable maximum esti- 
mate of costs would be the $1,000,000 stated as the maximum cost 
figure on the IFB. Using GSA’s own figures, 314 percent of this 
amount would require, at $37,260, the listing of the curtain wall fabri- 
cation. On the other hand, the curtain wall erection category at 
$24,840 should not have been included on the subcontractor listing 
form in the first instance. Consequently, Bibb’s failure to complete 
this portion of the form may be waived. See 41 CFR 5B-2.404.70(a). 

There remains, however, the matter of Bibb’s failure to complete 
the subcontractor listing form with respect to the properly included 
category of curtain wall fabrication. Bibb contends in essence that 
the term “curtain wall” does not mean “insulated metal siding” while 
the contracting officer contends that it does. We note, however, that 
the seven other bidders listed subcontractors for the curtain wall cate- 
gory. It therefore appears that the interpretation advanced by GSA 
is reasonable. In the circumstances, Bibb’s failure to list a subcontrac- 
tor for the “curtain wall” category rendered its bid nonresponsive. 
See 43 Comp. Gen. 206 (1963). 

The pertinent portions of the specifications relative to completion 
of the subcontractor listing form are paragraphs 2—-16(a) and (m) 
which state : 

a. For each category on the List of Subcontractors which is included as part 
of the bid form, the bidder shall submit the name and address of the individual 
or firm with whom he proposes to subcontract for performance of such category, 
Provided, that the bidder may enter his own name for any category which he 
will perform with personnel carried on his own payroll (other than operators 


of leased equipment) to indicate that the category will not be performed by 
subcontract. 


* * * * * * * 


m. If the bidder fails to comply with the requirements of subparagraphs (a), 
(b), or (c) of this clause, the bid will be rejected as nonresponsive to the 
invitation. 


These specifications explicitly require bidders, on pain of having their 
bids declared nonresponsive, to complete each and every category found 
on the subcontractor listing form. In view of this requirement, bidders 
can only reasonably assume that the categories of work so listed are 
properly included and must be completed because to conclude that a 
listed category need not be completed flies in the face of the 
specification. 
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In this case, Bibb was faced with having to complete a category on 
the subcontractor list which it did not feel was pertinent to the pro- 
curement. In our opinion, Bibb was under an obligation to clarify any 
doubts about the applicability of the category in question to the instant 
job before, not after, bid opening. To allow the argument after bid 
opening that the category description is not applicable to the job at 
hand would be to afford the bidder an opportunity not extended 
to other bidders, i.e., to decide after the exposure of bid prices whether 
to withdraw its bid or to argue for its acceptance. Instead, however, 
Bibb chose to disregard a listed category of work without attempting 
the simple expedient of requesting clarification from the contracting 
officer. By so doing, it assumed the risk, clearly stated in the IFB, 
that its bid would be rejected as nonresponsive. B—157279, August 17, 
1965, which the contracting officer cites in justification for waiving 
Bibb’s failure is distinguishable from the present case in that the 
category not completed in that case did not have to be listed on the 
subcontractor list in the first instance. 

We conclude, therefore, that the contracting Officer’s original deter- 
mination that Bibb was nonresponsive was correct and that any award 
to Bibb would be improper. 

Finally, we note that this is not the first case in which subcontractor 
listing categories did not conform to specification descriptions of work 
to be performed. In 50 Comp. Gen. 839 (1971), the subcontractor listing 
categories were general in nature and as a result did not explicitly 
require listing for some specialty categories considered to be subject 
to the listing requirement. In that case, we mentioned the need for 
clarity in setting out subcontractor listing categories. Since the prob- 
lem seems to be a recurring one, we now suggest that instructions be 
issued to the field to the effect that subcontractor listing categories 
in future invitations conform with the actual divisions or sections set 
but in the project specifications. It is also suggested that consideration 
be given to utilizing the paragraph numbers set out in the specifications 
in the listing form so that no doubt as to listing requirements will be 
possible. 

We are returning the enclosures to the August 23, 1971, letter as 
requested. 


[ B-173957 J 


States—Federal Aid, Grants, Ete.—Relocation Allowances and 
Assistance—Persons Displaced by Federally Assisted Programs 


Although the Department of Housing and Urban Development must amend 
project grants, contracts, and agreements with State agencies entered into prior 
to January 2, 1971, the effective date of the Uniform Relocation Assistance and 
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Real Property Acquisition Policies Act of 1970, in order to comply with title II 
of the act which provides for relocation allowances and assistance to persons 
displaced by Federal and federally assisted programs on or after January 2, 
1971, including persons whose displacement was delayed until July 1, 1972, pur- 
suant to section 221(b), the cost-sharing requirements of section 211(a) do not 
apply since section 211(¢c) providing for amendment of programs to implement 
relocation assistance does not include section 211(a), and pursuant to section 
220(a), the repeal of the Housing Act of 1949, as amended, does not affect the 
100 percent existing Federal liability for relocation costs. 


To the Secretary of Housing and Urban Development, November 5, 
1971: 


Reference is made to your letter of August 25, 1971, requesting our 
opinion as to whether the cost-sharing requirements of the Uniform 
Relocation Assistance and Real Property Acquisition Policies Act of 
1970, Public Law 91-646, 84 Stat. 1894, 42 U.S.C. 4601 (hereinafter re- 
ferred to as the “act”), apply to those projects of the Department of 
Housing and Urban Development. (HUD) that were under contract 
with a State agency prior to January 2, 1971, the date the act was 
approved. 

Title II of the act is entitled “Uniform Relocation Assistance” and 
its stated purpose is to establish, for the first time, a uniform policy 
for the fair and equitable treatment of persons displaced by Federal 
and federally assisted programs. Sections 202 through 206 of the 
act, 42 U.S.C. 4622-4626, provide for relocation allowances, replace- 
ment housing prior to displacement, and relocation assistance advisory 
services to homeowners, tenants, businessmen, and farmers displaced 
by any Federal project carried out by any Federal agency. 

Section 210 of the act, 42 U.S.C. 4630, provides that the head of a 
Federal agency shall not approve any grant, contract, or agreement 
with a State agency for any program or project involving Federal 
financial assistance which will displace any person on or after the 
effective date of the title, unless he receives satisfactory assurances 
from the State agency that there will be compliance with the same 
relocation requirements as those made applicable to Federal projects 
under sections 202 through 205, 42 U.S.C. 4622-4625. As used in the 
act, the term “State agency” is defined by section 101(3), 42 U.S.C. 
4601 (3), to include “any department, agency, or instrumentality of a 
State or of a political subdivision of a State * * *.” 

Section 211(a),42 U.S.C. 4631(a), provides: 

The cost to a State agency of providing payments and assistance pursuant to 
sections 206, 210, 215, and 305, shall be included as part of the cost of a program 
or project for which Federal financial assistance is available to such State agency, 
and such State agency shall be eligible for Federal financial assistance with 
respect to such payments and assistance in the same manner and to the same 
extent as other program or project costs, except that, notwithstanding any other 


law in the case where the Federal financial assistance is by grdnt or contribution 
the Federal agency shall pay the full amount of the first $25,000 of the cost to a 
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State agency of providing payments and assistance for a displaced person under 
sections 206, 210, 215, and 305, on account of any acquisition or displacement 
occurring prior to July 1, 1972, and in any case where such Federal financial 
assistance is by loan, the Federal agency shall loan such State agency the full 
amount of the first $25,000 of such cost. 


Section 211(c), 42 U.S.C. 4631(c), provides, in pertinent part: 


Any grant to, or contract or agreement with, a State agency executed before 
the effective date of this title, under which Federal financial assistance is avail- 
able to pay all or part of the cost of any program or project which will result 
in the displacement of any person on or after the effective date of this Act, 
shall be amended to include the cost of providing payments and services under 
sections 210 and 305 * * * 


Section 220(a), 84 Stat. 1903, January 2, 1971, repeals eleven prior 
laws and parts of laws relating to relocation assistance. Section 220(b), 
42 U.S.C. 4621 note, provides: 

Any rights or liabilities now existing under prior Acts or portions thereof shall 


not be affected by the repeal of such prior Acts or portions thereof under sub- 
section (a) of this section. 


Your letter indicates that under HUD programs, and under the 
urban renewal program in particular, a substantial number of proj- 
ects, which were under contract prior to January 2, 1971, will con- 
tinue to displace persons after July 1, 1972 (the date when, under 
the provisions of section 221(b), 42 U.S.C. 4601 note, the act becomes 
completely applicable to all States) and that these contracts provide 
for full Federal payment of relocation costs as authorized by section 
114 of the Housing Act of 1949, as amended (42 U.S.C. 1465), one 
of the provisions of law repealed by section 220(a) of the act. Your 
counsel’s office has subsequently advised us that under that law HUD 
administratively limited the amount of relocation payments to any 
person to a maximum of $25,000, with higher payments allowed only 
if the local agency agreed to share in the cost of the excess. 

Your letter further advises that it has always been understood be- 
tween HUD and its local grantees that the Federal payment formula 
in executed agreements cannot be modified except by the mutual con- 
sent of the parties and that this view has always been respected by the 
Congress. You add that many local agencies are concerned about the 
heavy financial burden imposed on them by the act and have raised 
the issue of whether the Government can unilaterally modify its exist- 
ing contracts. 

Since subsection 211(a) of the act requires cost sharing of relocation 
costs in the same manner and to the same extent as for other program 
or project costs, and since 211(c) requires that any grant to or contract 
or agreement with a State agency executed before the effective date 
of title II shall be amended to include the cost of providing relocation 
payments and services under section 210, you request our advice as to 
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the application of the act to such preexisting contracts, and you sug- 
gest three possible approaches that might be followed, namely: 


(1) Mandatory Amendments and Cost Sharing. Such projects must be amended 
so as to change the provisions for 100 percent Federal reimbursement of reloca- 
tion payments to a provision requiring that payments under the Act became 
a part of shared project costs with respect to displacements on or after July 1, 
1972. 

(2) Permissive Amendments. Local agencies will be encouraged to amend 
such projects to provide payments on a shared cost basis after July 1, 1972, pur- 
suant to the Act. However, where a local agency is unwilling to so amend its 
present contract, such projects may be permitted to be completed with 100 
percent Federal payment of the relocation benefits provided by preexisting 
law and reflected in the contract, but without the new and generally higher 
benefits of the Act. 

(3) Mandatory Amendments with 100 Percent Federal Funding. Such projects 
must be amended so that the new benefits under the Act will be made available 
to displacees, but still on a 100 percent Federal basis, without cost sharing, 
even after July 1, 1972. 


We note that other Federal agencies will be affected by the appli- 
cation of the act to preexisting contracts because the act applies uni- 
form relocation requirements to all Federal agencies. However, be- 
cause of the differences in relocation laws applicable to other agencies 
prior to the uniform act, we shall restrict our opinion here to the 
application of the act to your Department. 

It is clear that the primary intent of the legislation was to give 
better treatment to persons forced to relocate. In Senate Report No. 
91-488, October 21, 1969, the Subcommittee on Intergovernmental Re- 
lations said (p. 4) : 


It is a bill devoted to providing the means of assuring consistent and fair 
treatment of those who are uprooted from their homes and places of business 
by projects carried out by the Federal Government, and by State and local 
governments with Federal assistance. It provides for uniform procedures and 
policies with regard to relocation assistance and land acquisitions. 

The introduction of this bill was the culmination of efforts begun in 1965, 
with the introduction of S. 1681. That bill was designed to implement many of 
the recommendations filed by the report of the Select Subcommittee on Real 
Property Acquisition, of the House Committee on Public Works, in 1964. The 
report showed conclusively the inequity and hardship suffered by hundreds of 
thousands of families, businessmen, and farmers for the sake of projects in- 
tended to benefit the public as a whole. 


See also House Report No. 91-1656, December 2, 1970, Committee on 
Public Works (pp. 1-3). 

With respect to the amendment of prior contracts, the bill (S. 1), 
91st Congress, Ist session, as introduced by Senator Muskie and passed 
by the Senate, provided in section 231(e) that “any grant to, or con- 
tract or agreement with, a State agency executed before the effective 


date of this section * * * may be amended * * *” to include the terms 


and conditions required by subsection 231(a). The Senate report (su- 
pra, p. 15) states that section 231(e) “is an administrative section 
dealing with amendments to the Federal contract with States and 
localities * * *.” The brief Senate debate contains no mention of the 
section. | Italic supplied. | 
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In the House of Representatives, the Public Works Committee 
struck out the language of S. 1 as it had passed the Senate and inserted 
substitute language. Among other changes, the House amendment 
changed the provision on preexisting contracts (§ 211(c) in the House 
version) to provide that such contracts “shall be amended” to include 
the cost of providing payments and services under sections 210 and 
305 of the House bill. There is no explanation given for this change 
from “may be amended” to “shall be amended.” The House report 
(supra, p. 17) says only that section 211(¢) “requires the amendment 
of previously executed agreements, contracts, or grants with a State 
agency as necessary to include the cost to a State agency of providing 
payments and assistance under the bill.” The bill, as so amended by 
the Committee, passed the House without any mention of the specific 
sections involved here, and was agreed to by the Senate without 
any changes relevant here. [ Italic supplied. | 

Section 211(c) of the act provides that contracts executed before 
the effective date “shall be amended to include the cost of providing 
payments and services under sections 210 and 305.” It does not spe- 
cifically provide that such contracts shall be amended to include the 
cost-sharing requirements of section 211(a). If Congress had intended 
such requirements to apply, it could have specifically so provided. 

The language of section 211(c), in requiring the amendment of 
prior contracts, evidences an intent to insure that all persons under 
preexisting grants or contracts who would be displaced after the 


effective date of the act, would receive the relocation benefits provided 


by the act. This intent is in harmony with the declared purpose of the 
act to establish a uniform policy for the fair and equitable treatment 
of persons displaced and with the definition of “displaced person” in 
section 101(6), 42 U.S.C. 4601(6), as meaning “any person who, on 
or after the effective date of this Act moves from real property, or 
moves his personal property from real property, as a result of the 
acquisition of such real property * * *” for any Federal or federally- 
assisted program or project. 

In addition, section 211(c) must be read together with section 
220(b) which expressly provides that existing rights and liabilities 
under prior acts shall not be affected by the repeal of such prior acts 
under section 220(a). In our opinion, section 220(b) demonstrates 
that Congress did not intend to affect existing contractual rights under 
prior acts, except insofar as specifically provided for in other sections 
of the act. 

In view of the foregoing, the absence of any clear intent in the 
legislative history, and the problem of unilaterally amending the 
grants and contracts, we believe that Congress intended that displaced 
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persons under grants and contracts executed prior to January 2, 1971, 
should get the relocation benefits provided in sections 210 and 305 (42 
U.S.C. 4630 and 4655) without necessarily requiring cost sharing by 
the State agency. 

Although, under section 221(b), the effective date of sections 210 
and 305 of the act may be delayed until July 1, 1972, to the extent that 
any State is unable under its laws to comply with such sections, we 
believe, under our interpretation of the act, that there would be no 
legal barrier to compliance in any State with respect to any contract 
executed with HUD before January 2, 1971, and that under section 
221(a) the act became effective as to such contracts on the date of 
enactment, January 2, 1971. 

The foregoing analysis makes it unnecessary to consider the issue 
raised by the local agencies of whether Congress would have the 
constitutional power to require the unilateral modification of the De- 
partment’s obligation under existing contracts to pay relocation costs 
in full. See generally, Continental Illinois National Bank & Trust Co. 
v. Chicago, RI. & P. Railway Co., 294 U.S. 648, 680 (1935) ; Lynch v. 
United States, 292 U.S. 571, 579-580 (1934); Pfile v. Corcoran, 287 
F. Supp. 554, 559-561 (D. Colo. 1968). See also 7'riangle Improvement 
Council v. Ritchie, 314 F. Supp. 20, 28 (S.D.W. Va. 1969), affirmed 
429 F. 2d 423 (4th Cir. 1970), cert. granted 400 U.S. 963, December 21, 
1970, cert. dismissed as improvidently granted 402 U.S. 497, May 17, 
1971, which involved, inter alia, the application of the relocation 
provisions of the Federal-Aid Highway Act of 1968, 23 U.S.C. 501 
note, to preexisting projects. 

Accordingly, the Department of Housing and Urban Development 
may follow the third approach stated in your letter and reimburse 
local agencies for the full cost of relocation payments and assistance 
under the act. This means that grants, contracts or agreements exe- 
cuted before January 2, 1971, should be amended to include provisions 
for the relocation payments and assistance provided by the act to 
persons displaced on or after January 2, 1971, including those dis- 
placed after July 1, 1972, there being no mandatory requirement for 
full cost sharing after July 1, 1972, applicable thereto. 


[ B-173674 J 


Contracts—Negotiation—Evaluation Factors—Factors Other Than 
Price—Minority Subcontracting 


Under a request for proposals for institutional support services at the George C. 
Marshall Space Flight Center to be evaluated on five main criteria—experience ; 
staffing; management; policies, procedures, and financial capability; and fa- 
cilities and equipment—with no provisions for the formal scoring of subcri- 
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teria that included subcontracting with small business concerns or minority 
owned enterprises, and the assignment of numerical value to cost estimates, the 
selection of the offeror that ranked behind its competitors on the basis of 
subcontracting with an inexperienced minority custodial firm is within the 
authority of the Source Selection Official, in the absence of statutory or regula- 
tory direction, even though the selection was a departure from sound procure- 
ment policy from a competitive standpoint since the official should have in- 
formed offerors when the relative importance of the minority subcontracting 
factor was changed. 


To the Administrator, National Aeronautics and Space Adminis- 
tration, November 8, 1971: 


We refer to reports dated August 26 and October 12, 1971 (reference 
KDA-2), concerning the protest of RCA Service Company, and sev- 
eral of its prospective subcontractors, under request for proposals 
(RFP) No. 3-1-14-00001, issued on October 23, 1970, by the George C. 
Marshall Space Flight Center. The RFP covered the furnishing of 
certain institutional support services at the Flight Center consisting 
of telecommunications, photographic and reproduction equipment 
repair, graphic arts, models and exhibits, technical publications, 
documentation repository, protective services, custodial services, and 
laundry and refuse collection services for a period of 1 year, with an 
option to extend the period of performance for a maximum of two 
l-year periods. 

The RFP stated that a cost-plus-award-fee (CPAF) type of con- 
tract was considered most desirable for this procurement but that if 
any firm desired another type of contract, or incentive plan, its alter- 
nate proposal would be considered but only as a secondary approach to 
the specified type. 

Section IV, Fvaluation of Proposals, of the RFP established five 
criteria for evaluating proposals and set forth the relative importance 
of these criteria as follows: 


B. Evaluation Criteria —Proposals will be evaluated and ranked against the 
following criteria and a numerical score assigned. The total weights of the 
first three criteria are approximately five times greater than the weight of 
the fourth criteria. In evaluating the first three criteria, primary consideration 
will be given information received under the first two criteria (Management 
Plan and Previous Experience), which are approximately equal to each other. 
Information received under the third criterion (Staffing Plan) will be given 
somewhat less consideration than either of the first two eriteria. In evaluating 
the last two criteria, primary consideration will be given information received 
under the fourth criterion (Policies, Procedures and Financial Capability). 
Significantly less consideration will be given the fifth criterion (Facilities and 
Equipment). 

1. Management Plan—Under this criterion the proposer will be evaluated on 
the overall quality of the management operations, whether prime contractor or 
subcontractor, envisioned to properly plan, implement and control the technical 
and business performance of the support contract. Responsiveness to the re- 
quirements of the RFP, i.e.. the number and extent of deviations or exceptions 
will be considered to determine the degree of any non-compliance. Evaluation 
will include the following aspects of your plan: 

a. Organization 


* * a * « *« « 
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b. Processing and Control of Work 





* * * a * - * 


ce. Management Information Systems 


- * . * . . . 
d. Phase-In 
* * * * * 7 * 


e. Make-or-Buy Plan 
7 o + ~ ” * + 


f. Small and Minority Business Utilization Plan—Special consideration will 


be given to proposals containing firm commitments to small business subcon- 
tractors or minority owned enterprises. (See Part A, Section I, Paragraphs 
Q. and R.) 


2. Previous Experience—Evaluation of your experience will include the extent 
to which directly related services have been successfully performed and man- 
aged during the past several years. 

3. Staffing Plan 

* * * * * . * 


4. Policies, Procedures and Financial Capability 





* * * * * * * 


(a) Policies, Procedures and Practices. 


* +. * . * + . 
(b) Financial Capability. 
* + * * * . . 


5. Facilities and Equipment 





Section I, General Information, and Section II, Proposal Content, 


criteria for the requirement as follows: 


I. General Information 
* * . io * * * 


Q. Participation By Small Business Firms 

a. It is National policy that a reasonable proportion of NASA purchases be 
placed with small business firms and that the number of firms engaged in 
research and development work be expanded to include competent small busi- 
ness. Accordingly, any contract awarded as a result of this solicitation shall 
fully comply with the intent of this policy, and successful proposers shall agree 
to use their best efforts in placing subcontracts and purchases in accordance 
with its objectives. 


* * * * * * * 


ce. In fostering stated small business policy objectives the Source Evaluation 
Board will favor those proposals containing firm commitments which establish 
set-asides for small business subcontracts. Accordingly, proposers shall indicate 
the particular functions, if any, in the scope of work that would be performed 
by subcontract under a set-aside or similar arrangement reserved for participation 
only by firms classified as Small Business concerns. In the event a proposer 
does not offer a set-aside of functions for subcontracting to small business firms, 
the reasons therefor shall be included in his proposal. 

R. Participation By Minority Business Firms 

a. Consistent with the National interest, it is NASA policy to increase the 
total minority business participation and the number of minority firms par- 
ticipating in NASA procurements. Any contract awarded as a result of this 
solicitation shall fully comply with the intent of this policy, and successful 
proposers shall agree to actively seek out and place contracts with minority 
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firms and otherwise use their best efforts in placing subcontracts and purchases 
in accordance with these objectives, and consistent with efficient performance 
of the contract work. 

b. In fostering minority business policy objectives, the Source Evaluation 
Board will favor those proposals containing firm commitments to award con- 
tracts to minority business firms. Accordingly, proposers shall indicate the par- 
ticular functions, if any, in the scope of work that would be performed by 
subcontract to minority firms. In the event a proposer does not offer to sub- 
contract to, or procure from, minority firms, the reasons therefor shall be 
included in his proposal. 

. * + * * - af 


II. Proposal Content 

+ . + * * * e 
F. Proposal Data 

* * * 2 * * + 
1. Management Plan 


* * 7 * . ° * 

f. Small and Minority Business Utilization Plan—Proposals shall indicate the 
extent to which the scope of work covered by this Request for Proposals will be 
performed by small business and minority owned concerns (either as a prime 
or subcontractor). Further, the proposer shall include his plan for the fulfillment 
of the objectives of the national small business and minority owned enterprise 
program. 


2. Previous Experience 


a. The proposer shall provide a listing of related technical experience and 
contracts he and proposed subcontractors have performed during the past several 
years. The listing should identify the contract, project and names, addresses 
and telephone numbers of responsible Government technical personnel and Con- 
tracting Officers who have knowledge of the contractor's performance. In order 
to assist the Government’s qualitative evaluation in this area, the proposer is 
encouraged to furnish a self-analysis of such previous experience by ranking 
his performance of these projects as above-average, average, and below-average. 
Experience data should cover the proposer’s qualifications in critical areas of 
the statement of work as well as provide a verifiable indication of ability to 
perform this proposed procurement. 


The RFP was issued to 93 firms on October 23, 1970. Subsequently, 
60 additional firms requested and were also furnished copies of the 
RFP. 

On December 9, 1970, proposals for the procurement were received 
from Hayes International Corporation (Hayes), RCA Service Com- 
pany (RCA), and the Federal Electric Corporation (FEC). 

The record indicates that these proposals were subsequently analyzed 
in accordance with an evaluation plan established prior to issuance 
of the RFP. That plan established procedures for a detailed evaluation 
of proposals by a Source Evaluation Board (SEB) in accordance 
with the criteria set forth in the RFP and specified numerical weights 
for those criteria as follows: 
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SEB EVALUATION CRITERIA, WEIGHTS, AND FACTORS 








Criteria 
I. PREVIOUS EXPERIENCE (300) 
II, STAFFING PLAN (200) 
III. MANAGEMENT PLAN (300) 
IV. POLICIES, PROCEDURES (150) 
AND FINANCIAL 
CAPABILITY 
V. FACILITIES AND (50) 
EQUIPMENT 
TOTAL (1000) 


a. 


ss aaecnr ae 


e 


moe 


a. 


b. 
a. 
b. 


Cc. 


Factors 


EXTENT OF TECHNICAL 
EXPERIENCE 


. APPLICABILITY OF 


TECHNICAL EXPERIENCE 


. VERIFIABILITY OF 


TECHNICAL EXPERIENCE 


. BUSINESS EXPERIENCE 
. INITIAL STAFF 

. BUILD-UP PLAN 

. SOURCES OF MANPOWER 
. KEY PERSONNEL 


QUALIFICATIONS 


. ORGANIZATION 
. PROCESSING AND 


CONTROL OF WORK 


. MANAGEMENT INFORMATION 


SYSTEMS 


. PHASE-IN 


MAKE-OR-BUY PLAN 
SMALL AND MINORITY 
BUSINESS UTILIZATION 
PLAN 

POLICIES, PROCEDURES 
AND PRACTICES 
FINANCIAL CAPABILITY 
ADEQUACY 
AVAILABILITY 
LOCATION 


In this connection the plan did not provide for scoring by the SEB 
at the subcriterion or factor level, that is, those evaluation standards 
indicated by the alphabetical designations under each of the five 
main criteria. However, the plan did provide that proposals were to 
be informally scored at the subcriterion level by committees which were 
established to assist the SEB. Also, cost estimates were not to be 
given a numerical value in the evaluation process, but were to be 
used in evaluating an offerors understanding of the services to 


be performed. 


The record shows that the SEB commenced its evaluation of the 
quotations on December 10, 1970, the day following the closing date 
set for receipt of proposals. The initial scores and ranking on the 


basic proposals were : 


Criteria 
Previous Experience 
Staffing Plan 
Management Plan 
Pol., Proc. & Fin. Cap. 
Facilities & Equip. 


Total Score 





Max RCA Hayes FEC 

Score Score Score Score 
300 270 240 240 
200 180 150 150 
300 270 230 180 
150 110 120 120 
50 50 50 40 


1000 





880 790 730 
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The scores were accompanied by narrative statements setting forth 
the strengths and weaknesses of the quotations, upon which basis the 
scores were assigned. 

In this regard, the record shows that the SEB gave Hayes 240 
points out of 300 for previous experience and noted that the con- 
tractor had limited experience in telecommunications, repair of photo- 
graphic and reproduction equipment, custodial services and laundering 
of clean room garments. 

The SEB further reported .that Hayes proposed to subcontract the 
custodial services to a newly organized minority firm and that the 
proposed cost of this subcontract was in excess of $4 million. 

With respect to Hayes’ staffing plan the Board noted that its key 
personnel in the areas of telecommunications, industrial relations, 
subcontract operations, and custodial services lacked experience. 

Based on the point scores, all of the basic proposals were deter- 
mined to be in the competitive range for the procurement, since their 
overall approaches were either acceptable or correctable to the extent 
that they had a reasonable potential for selection for final contract 
award. 

Subsequently, oral discussions were conducted with the concerns on 
March 23, 1971. In this regard, the record indicates that these dis- 
cussions were limited to clarification of ambiguities or uncertainties 
in the proposal, but in accord with NASA Procurement Regulation 
Directive No. 70-15, dated December 1, 1970, deficiencies in the pro- 
posals were not discussed. 

After final offers were received by the common cutoff date estab- 
lished on April 2, 1971, the SEB finally scored and ranked the final 
proposals of RCA and Hayes as follows: 


Changes In Initial Scores 


Max RCA Sve Co Hayes Basic 
Score Initial Final Initial Final 





Prev Exp 300 270 270 240 240 
Staff Plan 200 180 180 150 150 
Mgmt 300 270 280 230 240 
Pol, Proc & Fin Cap 150 110 110 120 120 
Fac & Equip 50 50 50 50 50 

Total 1000 880 890 790 800 


The proposal submitted by FEC received a total point score of 840. 
With respect to the costs proposed by RCA and Hayes, the Board 
stated that neither the Government estimate nor the proposers cost 
estimates were more accurate than +5 percent. Inasmuch as there was 
only a cost differential between Hayes and RCA’s proposals of 3.8 


475-947 O- 73 - 20 
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percent, the difference in the SEB estimated costs for these proposals 
was considered negligible. 

The record indicates that the SEB’s evaluation of the proposals 
was presented to the source selection official on June 7, 1971, who sub- 
sequently concluded that the competition among the contenders was 
close; that there was no assurance of any differential in cost between 
the offerors, but there was a possible slight differential in favor 
of Hayes; that he was particularly impressed by the efforts of Hayes 
in locating and assisting a Negro-owned firm capable of taking on the 
important custodial subcontract ; that he discounted the reported weak- 
ness of Hayes flowing from the subcontractor’s lack of experience, as 
an unavoidable consequence of increasing minority business participa- 
tion in NASA’s work; that, although Hayes was ranked behind both 
RCA and FEC in the Board’s evaluation, the differences were not 
great; and that the weaknesses in Hayes’ proposal appeared to be 
correctable in the final contract negotiations. Accordingly, Hayes In- 
ternational Corporation was selected for the award. However, the 
source selection official directed that special attention be given in the 
contract negotiations to overcoming the reported weakness of the 
corporation in the area of telecommunications work and its proposed 
key personnel in that area. The source selection official also directed 
that veilings on indirect costs be negotiated prior to award. 

On June 30, 1971, RCA was given a formal debriefing to discuss 
the weak points of its proposal. In this regard RCA’s proposal was 
criticized, among other things, for token utilization of minority owned 
concerns, since its only minority group subcontract was for $127,964 
and involved five employees. RCA was further advised that if it had 
been selected for negotiations that it could have changed its proposal 
to include additional minority owned firms, provided that such con- 
cerns were “capable and economical.” However, the debriefer stated 
that the SEB did not regard RCA’s proposal as deficient in the 
minority business area. 

The protesting concerns maintain, among other things, that the 
selection of Hayes was not based on adherence to the relative im- 
portance of the evaluation criteria set forth in the RFP. In this regard 
it is stated that RCA was informed in the debriefing that its proposal 
rated much higher than Hayes in its approach to accomplish the 
telecommunications services of the RFP; that the statement of the 
selection official regarding the importance of Hayes’ minority subcon- 
tracting effort as a basis for selecting that concern for award indicates 
that the selection official gave greater weight to the small and minority 
business subcriterion of the RFP than was otherwise indicated by 
the fact that such subcriterion was placed last under the general 
criterion “Management Plan”; and that the decision of the selection 
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official to discount the reported weakness of Hayes flowing from the 
lack of experience of that company’s minority business subcontractor 
was in contravention of the statement of the RFP that an offeror’s 
previous experience, including the experience of his subcontractors in 
furnishing directly related services was an important evaluation 
criterion. Accordingly, RCA requests that negotiations should be con- 
clucted with that firm whose proposal “most satisfied the requirements 
of the procuring activity in conformity with the terms of the RFP,” or 
alternatively, that the required services be recompeted. 

It is the position of your Administration that all offerors were 
adequately advised in the RFP that their plans to utilize small and 
minority businesses would be considered in selecting a successful 
offeror for the award; that the SEB evaluated the proposal strictly 
in accordance with the criteria established in the RFP, utilizing a 
scoring system for the purpose of facilitating the achievement of 
objectivity and impartiality; and that the discriminating factors, 
noted above, which were used by the selection official in selecting one 
of five closely ranked proposals were reasonable, in accordance with 
broad NASA objectives and national goals, and consistent with the 
RFP. 

It has been the consistent position of our Office that offerors should 
be placed in a position to make accurate and realistic proposals by 
informing them in the solicitation of the relative importance to be 
attached to each evaluation factor. 44 Comp. Gen. 439, 442 (1965). 
Accordingly, we have held that each evaluation factor and its relative 
importance should be disclosed to offerors. B—167867, January 20, 1970; 
B-167508, December 8, 1969; 48 Comp. Gen. 314, 318 (1968). 

In this regard, the NASA Source Evaluation Board Manual, NPC 
402, as amended, paragraph 512, section (g), provides that the RFP 
should include “a general indication of the relative importance of 
the areas of interest,” which “will have the beneficial effect of focusing 
the concern’s major attention to the more significant areas to be covered 
in the evaluation process.” | Italic supplied. ] 

With respect to the action of the selection official in discounting 
the inexperience of Hayes’ minority group subcontractor, it appears 
that such decision reflected a different interpretation of the “Previous 
Experience” criterion with respect to the evaluation of the experience 
of this subcontractor than the SEB had adopted and applied. In this 
regard it is clear that the SEB interpreted the Previous Experience 
criterion to apply equally to all prospective subcontractors, whether 
the concerns were minority owned or not. It is our opinion that this is 
the only interpretation which can reasonably be derived from the 
Previous Experience portion of the RFP. 
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In this connection your Administration’s Source Evaluation Board 
Manual, NPC 402, as amended, chapter 5, Source Evaluation Pro- 
cedures, provides that the Source Evaluation Board is charged with 
establishing the proposed evaluation criteria for a request for pro- 
posals; that the Chairman of the Board is directed to furnish such 
criteria to the cognizant procurement office for use in the RFP; and 
that the RFP will not be issued to prospective sources until it has 
been reviewed and approved by the Board. 

In view of the above, it is clear that the Board was responsible for 
establishing the “Previous Experience” criterion and the “Small and 
Minority Business Utilization Plan” subcriterion under the subject 
RFP. It follows that the SEB’s interpretation of the interrelation- 
ship of those criteria, noted above, as requiring the equal evaluation 
of the experience of all subcontractors, without reference to whether 
the subcontractor qualified as a minority group subcontractor, must 
be considered to be what was meant by the language used. It is our 
opinion that the interpretation which the SEB placed upon the lan- 
guage set out in the Previous Experience portion of the RFP is reason- 
able and is the interpretation which prospective contractors were 
intended to use in formulating their proposals. 

In view thereof, it is apparent that the decision of the selection 
official to make a distinction in evaluating the experience of Hayes’ 
custodial subcontractor based on its minority ownership was con- 
trary to the advice which the SEB intended to furnish to all offerors 
inthe RFP. 

With respect to that portion of the protest which is directed to 
whether the RFP adequately advised offerors of the importance which 
the source selection official placed upon utilization of minority group 
subcontracts, as contemplated under the Management Plan evaluation 
criterion in the RFP, we note that this portion of the RFP advised 
offerors special consideration would be given to proposals containing 
firm commitments to small business subcontractors o7 minority owned 
enterprises. However, no indication was given to offerors relative to 
the extent of such special consideration, or that more consideration 
would be given to a proposal which included a firm commitment to 
use a minority owned enterprise than would be given to a proposal 
which included a firm commitment to use a nonminority owned small 
business concern. Nor were offerors advised that the amount of con- 
sideration given to proposals which included firm commitments to use 
minority owned small business concerns would be directly propor- 
tionate to the size of the subcontractual commitment, computed on 
either a dollar or employee basis. Moreover, no indication was given 
in the RFP that the use of either small or large business minority 
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owned subcontractors was to be considered more important than any 
of the other five subcriteria listed ahead of subcriterion f under the 
Management Plan evaluation criterion. 

In this regard it is the apparent position of your Administration 
that information regarding the relative importance of the small and 
minority business utilization subcriterion need not have been con- 
veyed to offerors, since the SEB plan did not provide for weighting 
or scoring at the subcriterion level during the Board’s evaluation. Al- 
though this statement appears to be correct, the record indicates 
that subcriteria were weighted during their consideration at the Com- 
mittee level. 

We would agree that there is no obligation to advise bidders of the 
relative importance of evaluation subcriteria, or to list such subcriteria 
in descending order of importance, if they are to be considered of 
equal, or approximately equal importance. However, where one sub- 
criterion is to be considered of outstanding or overriding importance, 
offerors should be so advised, and in the absence of specific advice to 
the effect that one or more subcriteria will be given substantially more 
weight in the evaluation than others, it is our opinion that offerors are 
entitled to assume that all subcriteria will be considered of equal, or 
approximately equal, importance. In the instant case, however, the 
statement of the source selection official clearly indicates that the ef- 
forts of Hayes in utilizing a minority owned concern to accomplish 
the custodial services requirement was a primary factor in his deter- 
mination that Hayes should be selected for award, notwithstanding 
Hayes was scored almost 11 percent lower than RCA by the SEB. 

While we do not question the right of the selection official to exercise 
his review authority by changing the weights or relative importance 
of evaluation factors, or by determining that the narrative definitions 
should convey a meaning different from that intended by the drafters 
of such definitions, we believe that when this occurs offerors should be 
informed of such revisions, and be afforded an opportunity to submit 
proposal revisions reflecting such changes for further consideration. 

In any event, it is our informal understanding that the “selecting 
out” procedure is utilized in order to prevent the diffusion of technical 
approaches during negotiations and, consequently, a leveling of the 
technical quality of proposals for the award of procurements which re- 
quire technically sophisticated services or products. However, in the 
subject case, it is apparent that technical approach was not considered 
to be of paramount importance in determining the successful offeror, 
since it is admitted that Hayes was relatively weak in the telecommuni- 
cations area. In view thereof, it would appear that the stated basis for 
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initiating the “selecting out” procedure, that is, the need to prevent 
the diffusion of technical approaches among the offerors, may not be 
applicable to the subject procurement. 

In this.connection, we believe the statement, noted above, given to 
RCA at its debriefing that it could have changed its proposal to in- 
clude additional minority firms, if it had been selected for negotiations, 
shows that discussions with that concern prior to the selection of the 
successful offeror would have been feasible, as well as desirable from 
the standpoint of encouraging maximum utilization of small or mi- 
nority businesses by NASA contractors. 

We cannot state as a matter of law as distinguished from sound 
procurement policy, that your Administration is without authority to 
make an award of this contract to Hayes. The RFP did specify that 


special consideration would be given to proposals evidencing firm 
commitments for minority subcontracting, albeit in terms that were 
not. sufficiently precise to warrant clearly the action taken. All of the 
proposals were meticulously and fairly evaluated by the SEB accord- 
ing to the precise terms of the RFP. On the basis of such evaluation 
RCA was determined to have submitted the superior proposal and 
apparently would have been selected for award apart from considera- 
tion of minority subcontracting. 

The question of the source selection official’s legal authority to rely 
on the extent of minority subcontracting in selecting Hayes for award 
on the basis of a proposal scored inferior to RCA’s, turns on whether 
there exists a mandate, statutory or otherwise, that the source selec- 
tion official must either select a superior proposal or conduct further 
negotiations to cover any changes in concepts from those upon which 
proposals were initially submitted. Assuming an affirmative conclu- 
sion on this issue, it is our view, despite the absence of any statutory 
or regulatory provision specifically directed toward the point, that the 
dictates of the overall competitive negotiation process require an af- 
firmative conclusion, except where an overriding legitimate Govern- 
ment need or purpose supports a contrary result. In this connection, 
we believe that there are three basic aspects to be considered—the 
competitive aspect of the negotiation process, including the avoidance 
of arbitrary actions; the openness of the process to avoid the award of 
Government contracts on the basis of improper favoritism; and the 
concept that the rights of bidders on advertised procurements and 
negotiated procurements are not the same. 

There can be no question but that the basis upon which an award 
to Hayes is being proposed has been openly stated, with no implication 
that the source selection official in making his choice is proceeding in 
other than a straight-forward manner after full and fair evaluation 
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of all proposals. While there may be grounds for disagreement with 
the reasoning by which the source selection official chose to select 
Hayes over the other offerors, we cannot conclude that such selection 
was arbitrary. In view thereof, and recognizing the absence of either 
a statutory or regulatory direction relative to awards in negotiated 
procurements of this type, we cannot conclude that the departure from 
what we consider to be sound procurement policy from a competitive 
standpoint is suffigient im itself to preclude the source selection official 
from making his selection on the basis stated. 


The files forwarded with the reports of August 26 and October 12 
are returned. 7 


[ B-173477 J 


Bids—Mistakes—Unit Price v. Extension Differences—Decimal 
Point Misplaced 


The correction of a bid in accordance with an invitation for janitorial services 
that provided “in case of error in extension of price, the unit price will govern,” 
which displaced the bid from low to second place was proper, for the bidder’s 
contention its bid price was firm and the price intended, and that the errors in 
placement of decimal points in the unit prices were clerical errors to be waived 
as minor informalities under paragraph 2-405 of the Armed Services Procure- 
ment Regulation (ASPR) is not acceptable where the contracting officer found 
it impossible to tell whether the misplaced decimal points occurred in the unit 
price figures or the multiplication performed to compute the price extension and, 
therefore, the errors are not apparent within the meaning and intent of ASPR 
2-406.2 to permit correction of the unit prices and award a contract on the basis 
of the low total price. 


Contracts-—Protests—Resolution—Award Notwithstanding Protest 


Where a contracting officer is aware prior to award that a bidder considered 
its total bid and not the unit prices to be correct, and he determined that the 
errors in unit prices were not for correction, the protest was “resolved” prior 
to award within the contemplation of paragraph 2—407.8 of the Armed Services 
Procurement Regulation since it does not appear that any different result would 
have, or should have, obtained if the award had been delayed. 


To Hudson, Creyke, Koehler, Brown & Tacke, November 9, 1971: 


We refer to your letter of July 2, 1971, and subsequent correspond- 
ence on behalf of Jayhawk Enterprise, protesting award of Contract 
No. N62472-71—C-4568, Janitorial Service for Navy Buildings, U.S. 
Naval Base, Philadelphia, Pennsylvania, 

The invitation for bids in this case was issued on June 4, 1971, by 
the Resident Officer in Charge of Construction, Naval Facilities En- 
gineering Command, U.S. Naval Base, Philadelphia, Pennsylvania, 
and called for bids on one item, the entire work complete in accordance 
with the drawings and specifications. The work to be performed was 
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set forth in twelve subitems, A through M, with the exception of H, 
which described the buildings where the services were to be performed. 
Each subitem contained eleven paragraphs of description of the 
services and included information on the frequency, area, estimated 
quantity and unit of service. Clause 2(b), Preparation of Bids, pro- 
vides as follows : 


Unit prices for all bid items shall be shown * * *. A total shall be entered for 
each item bid on. In case of error in extension of price, the unit price will govern. 


Five bids were received and opened on June 24, 1971: 


Bidder Total Bid 
Jayhawk Enterprise $552, 952. 16 
Kentucky Building Maintenance 566, 305. 14 
Atlantic 648, 770. 00 
Advance Building Maintenance 736, 103. 43 
Dynamic International 859, 736. 02 


Each bidder’s submission was checked for accuracy and no errors 
were found in the bids of Kentucky Building Maintenance and Ad- 
vance Building Maintenance. However, a comparison of the Bid Sum- 
mary Sheets and the unit prices disclosed a number of errors in the 
other three bids. After extending the unit prices set forth in the bids 
and correcting the errors in extension and addition the bids were en- 
tered in the abstract of bids as follows: 


Bidder Corrected Bid 
Kentucky Building Maintenance $566, 305.14 (no error) 
Jayhawk Enterprise 635, 064. 59 
Atlantic 667, 363. 55 
Dynamic International 859, 735. 84 
Advance Building Maintenance 736, 103.43 (no error) 


The report from the Navy states that your client, Jayhawk En- 
terprise, was advised of this action on June 30, 1971, and thereafter 
on the same date award was made to Kentucky Building Maintenance. 

You submit that Jayhawk responded immediately in writing on 
June 30, 1971, acknowledging the existence of certain decimal errors 
in unit price, but stating that its bid price remained firm computed 
from the unit prices after proper placing of the decimal points. In 
the formal letter of protest to the contracting officer, dated July 1, 
1971, Jayhawk states that its total price of $552,952.16 is the price 
intended and the errors iin placement of decimal points in the unit 
prices are minor informalities which should be waived under ASPR 
2-405. In neither letter were the errors in the unit prices identified 
nor were the correct unit prices set forth. 
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Your letter of protest to our Office on July 12, 1971, asserts that this 
is a case of an apparent clerical error under ASPR 2-406.2 and that 
correction of decimal errors in the unit prices would therefore be 
proper. You contend that the contracting officer’s decision to change 
the extended prices to conform to the unit prices in the bid was arbi- 
trary and contrary to the governing regulations. 

The Navy report states that an analysis of Jayhawk’s bid shows 
eight errors in price extension as well as other errors in totaling 
figures for the Bid Summary Sheet. The contracting officer found that 
it was impossible to tell whether misplaced decimal points occurred 
in the unit price figures or in the multiplication performed to compute 
the price extensions. There was no consistent pattern of error since 
some errors raised the price while others lowered it. In addition to the 
errors in decimal placement in unit prices there were other errors in 
totaling the extensions for the Bid Summary Sheet. The contracting 
officer determined that the errors were not “apparent” within the 
meaning and intent of Armed Services Procurement Regulation 
(ASPR) 2-406.2, and accepted the unit prices set forth in the bid as 
controlling in accordance with the provision in the invitation. When 
the bid computations were performed using the unit prices set forth 
in Jayhawk’s bid, the resultant total bid price for Jayhawk was 
$635,064.59, or the second low bid. The contracting officer states that 
award was made to Kentucky Building Maintenance, who made no 
error in its bid, in the amount of $566,305.14. 

Your letter of August 10, 1971, in rebuttal of the Navy report, takes 
issue with the conclusion of the contracting officer that the errors in 
Jayhawk’s bid were not “apparent” within the meaning and intent of 
ASPR 2-406.2. You state that Jayhawk made three kinds of errors: 
errors in totaling extended prices which caused a discrepancy of $5.64; 
errors in “rounding off” extended prices which caused a discrepancy 
of $0.06; and errors in placement of decimal points in the unit prices 
for eight items, the net result of which was to increase Jayhawk’s bid 
by $81,661.32. You aver that only one error, in Item K h, was of a 
magnitude sufficient to displace Jayhawk as low bidder. 

You point out that the service described in subitem “b” is “wash 
and rinse all floors in toilet rooms” and you submit a chart showing all 
the unit prices bid for “b” work in 14 locations. You contend that the 
chart shows a general pattern of an inverse relationship between the 
estimated square footage and the price to be charged. In other words, 
the greater the square footage, the lower the unit price. You assert 
that the extended price for Item K b, when computed on the unit 
price shown in the bid, was so out of line with other unit prices and 
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so completely inconsistent with the extended price for Item K b and 
other extended “b” prices as to leave no doubt concerning the unit 
price Jayhawk had intended to bid. It is your position that correction 
of the mistake should have been allowed. 

You also introduced a new argument in your letter of August 10 
which was not present in your original protest. You assert that Jay- 
hawk made a written protest to the contracting officer on July 1 and 
that award of the contract was not made until after receipt of the pro- 
test, although the Navy report shows an award was made on June 30. 
You insist that award should have been held up pending resolution of 
the protest pursuant to the provisions of ASPR 2-407.8(b) (3) con- 
cerning preaward protests. 

We will consider first your allegation that the errors in Jayhawk’s 
bid were apparent on the face of the bid and should have been cor- 
rected pursuant to ASPR 2-406.2. We agree with your argument that 
the provision in the invitation that “In case of error in extension of 
price, the unit price will govern” is not controlling. As indicated in 
the numerous decisions of this Office you have cited, that clause means 
precisely what it says: if the error is in the extension, the unit price 
is obviously correct and should govern. However, if there is con- 
vincing evidence that the error occurred in the unit price, the error 
is dealt with in accordance with the established principles of error 
correction. 36 Comp. Gen. 429 (1956) ; 37 id. 829 (1958) ; 39 id. 185 
(1959) ; B-164453, July 16, 1968; B-165454, November 8, 1968; B- 
164869, August 6, 1968; B-161147, August 6, 1967. 

Our examination of Jayhawk’s bid discloses that, excluding Item 
K b, Jayhawk bid unit prices on thirteen items of “b” work, ranging 
from a high of $0.0545 per square foot for an estimated quantity of 
2,184 square feet in Item C b to a low of $0.000621 per square foot 
for an estimated quantity of 213,696 square feet in Item B b. As you 
have indicated, there is a general pattern of an inverse relationship 
between the estimated square footage and the unit price to be charged, 
in that some of the unit prices for the larger quantities tend to be 
lower. 

There is also, as you observed, an inconsistency between the unit price 
of $0.015 per square foot for 7,199,640 square feet in Item K b and 
the unit price of $0.000646 per square foot for 5,638,608 square feet 
in Item J b, the nearest comparable quantity. Your argument of 
‘in inverse relationship between the unit price and the quantity would 
appear to lead to the conclusion that the unit price for Item K b 
should be less than the unit price for Item J b, because of the increase 
in quantity. However, there is no discernible relationship between 
the bid prices for Items K b and J b. Even if the unit price for Item 
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K b is corrected to conform to the extension price, the corrected unit 
price of $0.0015 is still almost two and one-half times higher than the 
unit price of $0.000646 for Item J b, instead of being lower. Both the 
unit price and the extended price of Item K b are out of line with 
the unit price and extended price for Item J b under the theory of 
an inverse relationship between quantity and unit price. 

On the other hand, if the theory of inverse relationship is abandoned, 
we find that both the unit price as stated and as corrected are within 
the range of unit prices quoted for the same services in other buildings. 
In these circumstances we think it is unreasonable to assert that the 
contracting officer could determine from the face of the bid what price 
Jayhawk intended to bid for Item K b. The same lack of correlation 
between bid prices for the same services in different locations may be 
observed in the seven other instances where there is a discrepancy 
between the unit price and the extension. In Items C e, C i, M f, 
M g and M h, both the unit price as stated and the unit price as 
changed to conform to the extension are within the range of unit 
prices bid for the same services in other buildings. In a second bid 
under Item C i, both the unit price as stated and as corrected are 
outside the range of other bids for the same services. In only one 
instance, Item C h, is the unit price stated outside the range of other 
bid prices, while the corrected unit price is within that range. 

Based on our examination of Jayhawk’s bid, as outlined above, we 

must conclude that the contracting officer was correct in his conclusion 
that it was impossible to tell whether the misplaced decimal points 
occurred in the unit prices or in the multiplication performed to 
compute the price extension. In 49 Comp. Gen. 12 (1969) we stated 
at page 14: 
While ASPR 2-406.2 authorizes the correction of a clerical mistake which is 
“apparent on the face of a bid,” we are of the view that such a situation is not 
present here, since it is not apparent from the face of the bid whether the error 
occurred in the unit price or in the extended price, 

In our opinion, the present case falls squarely within the purview of 
this principle and correction of the eight decimal errors in Jayhawk’s 
bid was properly denied under ASPR 2-406.2. 

There remains the question of whether it would be proper to refer 
to extrinsic evidence, such as the Jayhawk worksheets, to determine 
Jayhawk’s intended bid. As indicated above, Jayhawk’s bid is low 
on the basis of the total shown on its face, and second low when com- 
puted on the basis of the unit prices stated therein. In 49 Comp. Gen. 
107 (1969) and 43 Comp. Gen. 817 (1964) we held that where a bid is 
readily susceptible of being interpreted as offering either one of two 
prices shown on its face, one of which is low while the other is not, it 
is unfair to the other bidder or bidders affected to permit the bidder 
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who created such ambiguity to elect which price to support. In line 
with these decisions, ASPR 2-406.3(a) (3) provides that a determina- 
tion shall not be made to permit a bidder to correct a mistake where 
the correction would result in displacing one or more lower bids unless 
the mistake and the bid actually intended are ascertainable from the 
invitation and the bid itself. 

In view of the foregoing, we see no basis on which correction of 
Jayhawk’s bid could properly be permitted. 

Your remaining contention is that Jayhawk’s letter of protest of 
July 1 was delivered to the contracting officer before award of the 
contract and the award should have been delayed until the protest 
was resolved. While this raises a disputed question of fact in that the 
Navy report states that the contract was awarded on June 30, the point 
is, as you have observed, irrelevant. A contracting agency is permitted, 
under ASPR 2-407.8, to resolve a protest filed with a contracting officer. 
In this instance, the contracting officer was aware, prior to award, that 
Jayhawk considered its total bid and not the unit prices to be correct. 
He made a determination—and properly so, in our opinion—that the 
errors in unit prices were not for correction, It does not appear that any 
different result would have, or should have, obtained if the award had 
been delayed. We must therefore conclude that the matter was “re- 
solved” prior to award within the contemplation of ASPR 2-407.8. 
See 46 Comp. Gen. 307 (1966). 

For the reasons stated, we find no basis on which to object to the 
award to Kentucky Building Maintenance. Accordingly, your protest 
is denied. 


[ B-171729 J 


Bidders—Qualifications—Tenacity and Perseverance—Certificate 
of Competency Effect 


The determination a small business concern was nonresponsible on the basis 
of a negative preaward survey evidencing past unsatisfactory performance nnder 
both Government and private contracts attributable to tenacity and perseverance 
which, pursuant to section 1-1.708-2(a) (5) of the Federal Procurement Reg- 
ulations that concerns deficiencies other than capacity and credit, was forwarded 
to the Small Business Administration (SBA) for issuance of a Certificate of 
Competency (COC) if warranted is upheld where SBA agreed the bidder lacked 
tenacity and perseverance and, in addition, concluded the concern was deficient 
in capacity and the issuance of a COC was not justified. While the factor of 
tenacity and perseverance is not covered by the COC procedure, the denial of a 
COC operated as concurrence by SBA in the contracting officer's determination 
un award to the low bidder was precluded. 


To the Southwest Engineering Company, November 10, 1971: 


We refer to your protest, by telegram of November 2, as supple- 
mented by telegram and letter of November 4 and your telegram of 
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November 7, 1971, against the rejection by the National Oceanic Atmos- 
pheric Administration (NOAA), United States Department of Com- 
merce, of a low bid submitted by you for construction of upper air 
facilities for the National Weather Service at Monett, Missouri. 

The procurement solicitation, invitation for bids N-16—10-72, issued 
on July 12, 1971, by the National Weather Service, NOAA, Monett, 
provided for bid opening on August 20, and your bid on the project 
was in the amount of $48,287. The only other bid received by the Gov- 
ernment was submitted by Branham Brothers Construction Company 
(Branham), and the amount was $50,804. 

By telegram dated October 29, the contracting officer notified yqu 
that your bid was rejected following receipt from the Small Business 
Administration (SBA) of advice upholding a determination that 
you were nonresponsible under the standards set forth in Federal Pro- 
curement Regulations (FPR) 1-1.310-5 for responsible prospective 
Government contractors. In addition, you were notified that award 
would be made no later than November 10 to Branham. 

In your telegram of November 4 you state that the rejection of your 
bid was based on (1) lack of tenacity and perseverance in the perform- 
ance of past contracts; (2) submission to our Office of 9 bid protests, 
7 of which have been denied; (3) problems involving employee wage 
rates with which the United States Department of Labor was con- 
cerned; (4) complaints of discrepancies in your financial reports; and 
(5) lack of skilled or experienced employees on your current work 
force. You take exception to each of such bases on various grounds. 

Your telegram of November 7 sets forth the same issues and argu- 
ments as your telegram of November 4 together with your specific con- 
tention that SBA’s decision on your Certificate of Competency (COC) 
application should relate only to (a) ability to finance the project, 
(b) experience and capability, (c) organization, (d) equipment and 
facilities. In addition, you contend that none of such “conditions” 
should act as a deterrent to award to your firm. 

The record before our Office includes documentation from NOAA 
and from the Defense Contract Administration Services Office 
(DCASO), Defense Supply Agency, Kansas City, Missouri, as well as 
the complete file of the SBA Kansas City regional office. 

Following the opening of bids on August 20, as scheduled, the con- 
tracting officer, acting pursuant to FPR 1-1.310-9, requested DCASO 
Kansas City to perform preaward surveys of your firm and of Bran- 
ham. The DCASO report on Branham was favorable and included a 
recommendation for complete award. The DCASO report on your firm, 
however, was negative and recommended no award, primarily on the 
basis of past unsatisfactory performance of both Government and com- 





290 DECISIONS OF THE COMPTROLLER GENERAL 151 


mercial contracts, which factor, DCASO stated, was attributable to 
lack of tenacity and perseverance. 

On September 15 the contracting officer issued a written Determi- 
nation of Nonresponsibility, as required by FPR 1-1.310-6, which 
provided in pertinent part as follows: 

a. The prospective contractor will not, based on past experience, comply with 
plans and specifications unless forced to comply by Government personnel as the 
job progresses. 

b. The prospective contractor will not meet the 120 day completion date re- 
quired due to his lack of complete cooperation and attitude toward Government 
personnel as exhibited in the past. 

ec. The prospective contractor lacks the technical capability required to per- 
form in a timely manner and to produce a quality building as demonstrated in 
the past. 

d. Past performance by this contractor for Southwestern Bell Telephone Com- 
pany, FAA and the Department of Commerce-National Weather Service bears 


out unsatisfactory performance due to failure to apply necessary tenacity or 
perseverance in the right direction to do an acceptable job. 


The basis of the preceding determinations are (1) reflected in Pre-Award Survey 
No. $2604A18007P performed by the Defense Contract Administration Services 
Office, Kansas City whose Pre-Award Survey Board recommended to the Con- 
tracting Officer ‘No Award” and (2) the past performance by Southwest Engineer- 
ing Company under National Weather Service Contract ES-16—5-70 for the 
construction of National Weather Service Office Building and Radar Complex 
at Monett, Missouri, which reflected marginal quality of work, failure to proceed 
diligently to completion within the authorized performance period, the sub- 
stantial deficiencies requiring rejections during performance and considerable 
remedial work following occupancy and (3) affidavits from capable and qualified 
sources from other Government agencies attesting to poor performance in the 
past by Southwest Engineering which are included in the Appeals File NOAA~1 
for the previously mentioned contract. 

Pursuant to FPR 1-1.708-2(a) (5), which concerns determinations 
of nonresponsibility of small business concerns for reasons other than 
deficiencies in capacity or credit (including persistent failure to apply 
necessary tenacity or perseverance to do an acceptable job—not 
whether the bidder can perform but whether he will perform), the 
contracting officer furnished to SBA a copy of his determination and 
the supporting documentation to afford SBA an opportunity to ex- 
press, if desired, contrary views in the matter. Presumably because 
paragraph (c) quoted above related to your capacity to perform the 
contract, SBA subsequently afforded you an opportunity to apply for 
a Certificate of Competency, and then proceeded to conduct its own 
independent investigation as to your responsibility. 

SBA’s records in this matter show that .a thorough investigation 
was made by SBA representatives relative to both your present ca- 
pacity and your past performance, and information was obtained 
which indicates poor performance by you of several Government and 
private contracts, including the three contracts cited in the DCASO 
report, due to lack of tenacity and perseverance. In addition, SBA 
concluded, on the basis of information furnished by you relative to 
your present organization and work force, that you were deficient in 
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capacity for reasons which come within the scope of the COC proce- 
dure, as set forth in FPR 1-1.708-2. 

By letter dated October 28, SBA advised you that it had given 
careful consideration to your COC application, that it had also care- 
fully reviewed all of the information and data supplied, and that it 
found no sufficient reason for disagreeing with the decision of the pro- 
curing agency. The letter also indicated SBA’s conclusion was based, 
in part, on its conclusion that you had inadequate experienced or 
skilled employees, and in part on the conclusion that both Govern- 
ment agencies and commercial concerns for whom you had performed 
work in the recent past had indicated dissatisfaction with both the 
quality and timeliness of such work, and had attributed such deficien- 
cies to matters which reflected lack of tenacity and perseverance on 
your part. 

The concluding paragraph of the SBA letter included a statement 
that “conditions present in this instance did not justify our issuance 
of a Certificate of Competency on your behalf.” 

The contracting officer's telegram of October 29 which notified you 
of the rejection of your bid was issued after receipt by NOAA of a 
letter dated October 28 from SBA advising of the action taken on 
your application for a Certificate of Competency and after approval 
by the head of the procuring activity of the contracting officer’s deter- 
mination of nonresponsibility. 

Under 15 U.S.C. 637(b) (7), SBA is empowered to certify to Gov- 
ernment procurement officers the competency as to capacity and credit 
of any small business concern to perform, a specific Government con- 
tract, and such certification is required to be accepted by procurement 
agencies as conclusive of a prospective contractor’s responsibility as 
to capacity and credit. The Certificate of Competency procedures set 
forth in FPR 1-1.708 accordingly require, with certain exceptions 
not pertinent here, that SBA. be notified whenever a contracting officer 
has found a small business concern to be nonresponsible as to capacity 
or credit and the bid is to be rejected for such reason alone. SBA 
thereafter considers the matter independently and takes action either 
to issue or to decline to issue a COC. 

Factors indicative of nonresponsibility which do not relate to ca- 
pacity or credit of a small business concern (e.g., lack of integrity, 
business ethics, or persistent failure to apply necessary tenacity -or 
perseverance to do an acceptable job—not whether the bidder can 
perform but whether he w/// perform) are not covered by COC proce- 
dures. 43 Comp. Gen. 257 (1963). The contracting officer’s determina- 
tion, however, where lack of tenacity and perseverange is a factor in 
past unsatisfactory performance, must be supported by substantial 
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evidence documented in the contract file and is subject to approval 
by the head of the procuring activity as his designee. FPR 1-1.708- 
2(a)(5). In addition, FPR 1-1.708-2(a) (5) (i) requires that SBA 
be notified of the adverse determination, and FPR 1—1.708-2(a) (5) (ii) 
provides for submission by SBA, if desired, of contrary views to the 
procurement agency. 

The record in the instant case raises some question as to whether the 
contracting officer’s referral to SBA was not intended solely for the 
purpose of giving SBA the opportunity to disagree with the contract- 
ing officer’s findings that matters relating to your tenacity and per- 
severance precluded a determination that you were a responsible bid- 
der. In that event, it would appear that the issuance or denial of a 
COC would not come into issue until and unless SBA disagreed with 
the contracting officer’s determination that his findings related to 
tenacity and perseverance, rather than to capacity and credit. Never- 
theless, the record indicates that SBA did conduct a full seale investi- 
gation which resulted not only in agreement with the contracting 
officer’s conclusion that you lacked tenacity and perseverance, but 
also in adverse findings relative to your capacity to perform the 
contract. While we question the inclusion of matters relating to 
tenacity and perseverance in a denial of a COC, it is apparent that 
the denial in the instant case did operate as concurrence by SBA 
in the contracting officer’s determination that your poor past per- 
formance was attributable to lack of tenacity and perseverance. 

From our review of the records furnished this Office by NOAA, by 
SBA, and by DCASO, which include substantial documentation on 
your performance of several past contracts, both Government and pri- 
vate, we must agree that such records include substantial evidence 
of lack of tenacity and perseverance on your part in performing the 
work covered by such contracts. While it well may be, as you state, 
that the majority of your contracts have been completed without 
complaint, we are unable, in view of the documentation of record, to 
conclude that the substantial evidentiary requirement of FPR 1-1.708 
2(a)(5) as to lack of tenacity and perseverance has not been met. 
Accordingly, and since the contracting officer complied with the pro- 
visions of FPR 1-1.708-2(a) (5) (i) relating to notification to SBA 
of his adverse determination, we find no legal basis to question the 
propriety of the contracting officer’s determination that you were 
nonresponsible by reason of lack of tenacity and perséverance, or to 
question the proposed award to Branham, who has been determined 
to be responsible as well as responsive. 

The foregoing evidences that it is the contracting officer's adverse 
determination of your responsibility, based on factors not governed 
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by the COC procedures, which precludes award to you. In the cireum- 
stances, no discussion is required of the other issues set forth in your 
telegrams of November 4 and 7, which were apparently based on infor- 
mation which you received from SBA and which are not decisive 
of the lack of tenacity and perseverance issue. 

For the reasons stated, your protest must be denied. 


[ B-173563 J 


Contracts—Specifications—Failure to Furnish Something Re- 
quired—Addenda Acknowledgment—Addenda in Bid Package 


Notwithstanding the failure to acknowledge the amendment presumably included 
in a bid set to correct drawing number omissions in the technical data package 
list (TDPL) and the erroneous listing of some numbers in the Military Specifi- 
cation (Milspec) to which the telescopes being solicited were to conform, the 
low bid was responsive as the issuance of the amendment was unnecessary where 
the original invitation, accompanied by aperture cards of the drawings, served 
to bind prospective contractors. The omitted numbers in the TDPL were refer- 
enced in the Milspec, which correctly listed the erroneous numbers in the specifi- 
cation requirements provision and, therefore, the Milspec and cards, standing 
alone, required bidder compliance. The erroneous award to other than the 
low bidder should be terminated for the convenience of the Government and a 
contract offered to the low bidder. 


General Accounting Office—Recommendations—Implementation 


A recommendation for corrective procurement action in a decision of the 
Comptroller General, a copy of which was furnished the congressional commit- 
tees named in section 232 of the Legislative Reorganization Act of 1970, requires, 
pursuant to section 236, the contracting agency involved to submit written 
statements of the action taken on the recommendation to the House and Senate 
Committees on Government Operations not later than 60 days after the date 
of the recommendation, and to the Committees on Appropriations in connection 
with the first request for appropriations made more than 60 days after the date 
of the recommendation. 


To the Secretary of the Army, November 12, 1971: 


Reference is made to letter AMCGC-P dated October 5, 1971, with 
enclosures, and prior correspondence, from the Deputy General Coun- 
sel, Headquarters, United States Army Materiel Command, reporting 
on the protests of Thompson Optical Engineering Company and 
Davidson Optronics, Inc., under invitation for bids (IF B) No. DAAA- 
25~-71-B-0506, issued by Frankford Arsenal, Philadelphia, Pennsyl- 
vania. 

The subject invitation was issued on May 7, 1971, to 57 firms for 59 
articles described as follows : 

Telescope M101, P/N 7695945, in accordance with Dwg. F7695945, Rev. F. Speci- 
fications MIL—T-46333, Rev. A dated 9/10/70, MIL—I-45208, Rev. A dated 


12/16/63 and all data listed in Technical Data Package List No. 7695945 dated 
8/12/71 incorporated herein and made a part hereof. 


475-947 O- 73 - 21 
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After the invitation was issued, a review of the technical data pack- 
age list (TDPL), referenced in the invitation, by the technical opera- 
tions office revealed that a number of relevant drawing numbers had 
been omitted from the TDPL included in the IFB package and that 
Military Specification (Milspec) No. MIL-T-46333A referenced two 
relevant drawings by erroneous numbers. Therefore, amendment No. 
001 was issued on May 12, 1971, to add the omitted drawing numbers 
to the TDPL and to correct the erroneous drawing numbers. In addi- 
tion, 45 aperture cards (microfilms of drawings) representing the 
omitted drawings were furnished to the bidders. In this regard, the 
invitation as originally issued contained aperture cards depicting all 
drawings referenced in the TDPL. With respect to the erroneous 
drawing numbers contained in Milspec MIL-T-46333A, the amend- 
ment provided as follows: 

On page No. 2 of Military Specification No. MIL—T-46333A, Dwg. No. F7659479 
should read F7695479 and Dwg. No. F8614973 should read F8214973. On page No. 
9 Dwg. No. F8614973 should read F8214973. 

The amendment also contains a notice that failure to acknowledge the 
amendment may cause rejection of the bid. 

The record indicates that 7 bids were received by the June 7, 1971, 
opening date. The contracting officer determined that the low and 
second low bidders, Thompson Optical Engineering Company and 
Davidson Optronics, Inc., respectively, were nonresponsive for failure 
to acknowledge amendment No. 001 to the invitation which affected 
price and quality and therefore could not be waived as a minor in- 
formality. Accordingly, on June 1, 1971, the contracting officer 
awarded contract No. DAAA25-72-C-0077 to Optic as the low re- 
sponsive and responsible bidder. 

We are advised that all bidders who were issued IFB’s after the 
May 12, 1971, amendment date, however, including the protestants 
should have received complete bid sets containing: (1) cards show- 
ing all drawings referenced in the specifications and TDPL, as 
amended, (2) a revised TDPL listing all drawing numbers, (3) a 
complete IF B, and (4) amendment No. 001. In this regard, although 
only amended bid sets were furnished after the issuance of amend- 
ment No. 001, a copy of the amendment was incorporated in the 
bid sets, with its requirements for acknowledgment, in order to indi- 
cate that the amendment had earlier been made and in order for the 
contracting officer to ascertain with certainty that all bidders were 
bidding to the same requirements. 

Thompson and Davidson and one other firm receiving a bid set after 
the May 12 issuance of the amendment contend that their bid sets did 
not contain the amendment. However, by letter of July 23, 197], 
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Thompson advised that its firm and Davidson Optronics received with 
their bid packages the corrected TDPL which included new pages 14 
and 14a as well as all the aperture cards. Therefore, Thompson con- 
tends that any amendment or acknowledgment thereof was unneces- 
sury and superfluous. 

The issue for our consideration is whether, under the circumstances, 
2 bidder’s failure to acknowledge the amendment rendered its bid non- 
responsive. Our Office has consistently held that a bidder’s failure to 
acknowledge a material amendment renders its bid nonresponsive. See 
50 Comp. Gen. 11 (1970) ; 47 éd. 597 (1968). We must decide whether 
the Thompson bid in the absence of an acknowledgment of the amend- 
ment would bind that bidder to performance in full accordance with 
the terms, conditions, and specifications of the invitation, as amended. 
The contracting officer contends that Thompson would not be so bound 
in the absence of its acknowledgment of the amendment. 

For the reasons stated below, we conclude that the failure of Thomp- 
son and Davidson to acknowledge amendment No. 001 did not render 
their bids nonresponsive. In reaching this conclusion, we need not 
determine whether the protestants received the documents missing 
from the original bid package, as they contend, because it is our con- 
clusion that the invitation for bids, before amendment, served to bind 
prospective contractors to the same specification requirements as did 
the amended invitation. In this regard, Thompson and Davidson in 
submitting their bids agreed to perform in accordance with all the 
terms and conditions set forth in the invitation. Page 33 of the un- 
amended invitation requires that the telescopes are to be supplied in 
accordance with Milspec MIL-T--46333A. As indicated above, amend- 
ment No. 001 added certain drawing numbers which were depicted on 
45 aperture cards. However, the drawing numbers added to the TDPL 
by amendment No. 001, with the exception of the erroneous drawing 
numbers, were already referenced in specification MIL—T-46333A 
incorporated in the unamended invitation. All of the drawing numbers 
later added to the TDPL are, therefore, a part of the original invita- 
tion. Therefore, the drawings themselves, as represented by the 45 
aperture cards, could have been furnished to bidders at any time with- 
out the necessity of an amendment and without any effect on the obliga- 
tion of bidders to perform in accordance with Milspee MIL-T-46333A. 

While the invitation schedule required that the subject telescope be 
constructed in accordance with “all data” in the referenced TDPL, and 
while the invitation specified on page 35 that “all drawings and speci- 
fications” listed in the TDPL would apply, we cannot conclude that 
the omission of certain drawing numbers from the TDPL or the failure 
to include certain aperture cards in the bid package could be said to 
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eliminate the requirement of compliance with those drawings clearly 
stipulated in the Milspec. This is not a case of ambiguity, as contended 
by the contracting officer, inasmuch as there is no conflict between the 
drawings referenced in the Milspec and those called out in the TDPIL 
and depicted in the aperture card drawings in the unamended invita- 
tion. Rather, to the extent that those documents reference the same 
drawing numbers, they duplicate one another, while with respect to 
the drawing numbers not included in the unamended TDPL and aper- 
ture cards, the Milspec, standing alone, requires bidder compliance. 

Concerning the two drawing numbers erroneously identified in 
Milspec MIL-T-46333A and corrected by amendment No. 001, a read- 
ing of the Milspec, as unamended, reveals that while drawing No. 
F7695479 is misidentified in paragraph 2 of the Milspec entitled “Ap- 
plicable Documents,” the correct drawing number appears in para- 
graphs 4.6.2.1, 4.6.2.3, and 4.6.2.11 of the Milspee which deal with the 
actual requirements of the specification. Since the Milspec itself re- 
quires all bidders to perform the work in accordance with the correct 
drawing number, F7695479, the erroneous number listed in paragraph 
2 is immaterial and a bidder’s failure to acknowledge the amendment 
would not affect its obligation to perform in accordance with drawing 
number F7695479. 

With regard to the amendment’s correction of drawing No. 
F8614973—reportedly a nonexistent drawing—to read F8214973, we 
note that Milspec No. MIL-T+46333A referenced the incorrect draw- 
ing number in two places. On page 2 of the Milspee, the incorrect 
number is listed directly across from the description “Adapter Vibra- 
tion” and on page 9 of the Milspec, the incorrect number is again 
set out in the specification section entitled “Vibration.” That section 
is set out below: 

4.6.2.1.2 Vibration—This test shall be performed using a testing device, the 
aecuracy of which shall be equal to or exceed the accuracy depicted on Fixture 
F7560085 and Adapter F8614973 * * *. 

With respect to specification errors and omissions, page 14 of the 
invitation provides in pertinent part as follows: 


Section C-6 Errors and Omissions. 





The prospective bidder/offeror and/or contractor will not be permitted to 
take advantage of any errors or omissions in these specifications, Should such 
errors or omissions be discovered, full instructions will always be given for clari- 
fication by the Contracting Officer or his duly authorized representative * * *. 


All firms submitting bids were bound to perform in full accordance 
with Milspec No. MIL-T-46333A. The fact no drawing No. F8614973 
existed would not serve, in our opinion, to relieve a bidder from the 
responsibility of performing the test under paragraph 4.6.2.1.2 in ac- 
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cordance with the proper drawing number in view of the language 
contained in section C-6 above. In view of the foregoing, any bidder 
responding to the invitation as unamended would be obligated to per- 
form the work in accordance with drawing No. F8214973 in event of 
award regardless of whether the amendment had been acknowledged. 

Accordingly, we conclude that the bids of Thompson and Davidson 
should not have been rejected for failure to acknowledge the amend- 
ment. While award was made to the third low bidder, Optic Electronic 
Corporation, on July 1, 1971, Frankford Arsenal ordered the con- 
tractor to stop work as of August 9, 1971. 

Assuming that Thompson Optical is the low responsive, responsible 
bidder, the question arises whether a contract awarded erroneously but 
in good faith to other than the low responsive, responsible bidder 
should be canceled. 

When it was determined that the protest might require action by our 
Office which would adversely affect Optic’s interests, in accordance 
with our bid protest procedures (4 CFR 20.2), we furnished Optic 
with a copy of the protest and provided Optic with an opportunity to 
present its views. 

Optic Electronics submitted its comments to our Office by letter 
dated August 16, 1971. We have considered the arguments advanced by 
Optic in support of its contention that failure to acknowledge the 
amendment rendered Thompson’s bid nonresponsive but we do not 
agree for reasons discussed above. Optic states that its firm had been 
awarded the contract about 45 days prior to its August 16 letter and 
that because of the complexity of the system and the short delivery 
cycle, it has expended substantial start-up costs to assure meeting the 
tight delivery schedule. In a letter dated August. 30, 1971, from the 
Office of Counsel at Frankford Arsenal, it is stated that Optic estimates 
potential cancellation costs as $18,784, excluding outstanding purchase 
orders as to which it estimates $500 cancellation charges. In this 
regard, we note that the Thompson Optical bid was evaluated as 
being some $15,300 lower than the Optic bid. Further, the delivery 
schedule provides in pertinent part as follows: 


Section H-1—Delivery Schedule 


Deliveries shall be made as follows: *(No. of months after date of award) 








Line Item or Subline Item Quantity Del. Date 
0001 3 each 1134 months 
15 each 12 months 
15 each 13. months 
15 each 14 months 


11 each 15 months 
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Since a stop work order was issued to the contractor about a month 
after award and deliveries are not scheduled to commence until 11% 
months after award, we foresee no serious impact on delivery require- 
ments in the event of contract termination. 

In view of the above, we recommend that the contract awarded to 
Optic be terminated for the convenience of the Government since 
the record establishes that award was made to other than the low 
responsive bidder. See 51 Comp. Gen. 62 (1971). We further recom- 
mend that award of the procurement be made to Thompson Optical 
Engineering Company if its low bid is still available for acceptance 
and it is otherwise determined to be responsible. 

As this decision contains a recommendation for corrective action 
to be taken, it is being transmitted by letters of today to the congres- 
sional committees named in section 232 of the Legislative Reorganiza- 
tion Act of 1970, Public Law 91-510, 31 U.S.C. 1172. In view thereof, 
your attention is directed to section 236 of the act, 31 U.S.C. 1176, 
which requires that you submit written statements of the action taken 
with respect to the recommendation. The statements are to be sent 
to the House and Senate Committees on Government Operations not 
later than 60 days after the date of this letter and to the Committees 
on Appropriations in connection with the first request for appropria- 
tions made by your agency more than 60 days after the date of this 
letter. 

We would appreciate advice of whatever action is taken on our 
recommendation. 


[ B-163501 J 


Pay—Service Credits—Dual Credit—Concurrent Payments of 
Retired Pay 


A Reserve officer with more than 20 years of active service in the National 
yuard and the Army Reserve discharged to accept a commission with the Public 
Health Service (PHS), who when 60 years of age was granted military retired 
pay concurrently with active duty pay and allowances from the PHS, upon 
mandatory retirement from the PHS under 42 U.S.C. 212(a) (1) was not entitled 
to credit for his Reserve duty in the computation of his PHS retired pay in 
the absence of a statute authorizing dual benefits for the same service. Since 
the officer is entitled to a greater benefit if his Reserve duty is used to increase 
his PHS retired pay, he is considered to have surrendered his Army Reserve 
retired status and he is indebted for the Army retired pay received concur- 
rently with the PHS retired pay, notwithstanding the payments were made in 
error and received in good faith. 


Public Health Service—Commissioned Personnel—Retired Pay— 
Annuity Election for Dependents—Validity 


The election by an Army Reserve officer retired for age under 10 U.S.C. 1331 
not to participate in the Retired Serviceman’s Family Protection Plan, 10 U.S.C. 
1441_1446, does not affect the validity of his election to come under the plan 
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in connection with his retirement from the Public Health Service (PHS), where 
he served as a commissioned officer on active duty following discharge from 
the Army Reserve. Since the officer had in effect a valid election to participate 
in the plan at the time of his retirement from the PHS, and there was an im- 
plied surrender by him of his military retired pay at that time, the deductions 
made from his PHS retired pay based solely on that retired pay were proper. 


To the Secretary of Health, Education, and Welfare, November 16, 
1971: 


Further reference is made to letter dated August 17, 1971, from 
the Assistant Secretary for Administration and Management re- 
questing a decision on various questions arising out of the concurrent 
receipt by Dr. Paul S. Parrino of retired pay as a Reserve officer of the 
Army and retired pay as a Public Health Service commissioned officer. 

The records show that after more than 20 years of active service 
in the National Guard and the United States Army Reserve, Dr. Par- 
rino was discharged July 31, 1957, to accept a commission in the United 
States Public Health Service. In 1960 he wrote to The Adjutant Gen- 
eral of the Army concerning his options on retirement as a former 
Reserve officer of the Army and on retirement from the Public Health 
Service Commissioned Corps. 

On being advised by The Adjutant General that he was not aware 
of any provision of law precluding concurrent receipt of retired pay 
from both services an opinion was requested from the Office of the 
General Counsel, Department of Health, Education, and Welfare, con- 
cerning the legality of using his years of active duty in the Army for 
purposes of determining eligibility for retirement and the computation 
of retired pay for both the Army and the, Public Health Service. The 
reply from the General Counsel’s Office seemed clearly to indicate that 
dual crediting was permissible. 

Upon becoming 60 years of age on April 13, 1961, Dr. Parrino 
applied for and was granted military retired pay by the Army under 
the provisions of 10 U.S.C. 1331-1337 and received such pay concur- 
rently with his active duty pay and allowances from the Public Health 
Service from May 1, 1961, to June 30, 1966, when he began receiving 
retired pay from the Public Health Service at the maximum rate of 
75 percent of his active duty pay. He was mandatorily retired from 
the Public Health Service under the provisions of 42 U.S.C. 212(a) (1) 
effective May 1, 1965, but was immediately recalled to active duty and 
served in that status through June 30, 1966. In the computation of 
his Public Health Service retired pay some of his active service with 
the Army was credited. He has continued to receive Army retired pay 
and Public Health Service retired pay to the present time. 

In our decision of June 7, 1968, 47 Comp. Gen. 713, involving the 
case of former Commander Alfred S. Lazarus we held that, in the 
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absence of a statute expressly authorizing the crediting of the same 
period of military service for purposes of determining eligibility for 
retirement pay under both 10 U.S.C. 1331 and 42 U.S.C. 212, there is 
no basis for permitting the dual use of his Navy and Naval Reserve 
service to provide concurrent payments of retired pay from the Navy 
and the Public Health Service. In view of that decision the following 
questions were presented for our decision : 


QUESTION 1—Does the Lazarus decision apply to Dr. Parrino? 


QUESTION 2—If Question 1 is answered in the affirmative, may Dr. Parrino 
utilize a portion of his Army service (active and inactive) plus his active duty 
in the Public Health Service in order to be eligible for the maximum retired 
pay from the Public Health Service and use the remainder of his Army service 
to qualify for retired pay, if any, from the Army under Title III, P.L. 810, 80th 
Congress? Copies of his service records are attached (Enclosure 6). 


QUESTION 3—If the answer to Question 2 is negative, may Dr. Parrino elect 
to apply all of his Army service toward his Public Health Service retired pay 
thus in effect waving receipt of retired pay from the Army? Such action 
might properly be termed as an election of entitlements. 


While at the time of his discharge from the United States Army 
Reserve on July 31, 1957, Dr. Parrino had over 20 years of active 
service and was eligible to retire under the provisions of 10 U.S.C. 
3911, his service in the Army Reserve was terminated and between 
July 31, 1957, and April 13, 1961 (his 60th birthday), he was not 
entitled to receive retired pay under any law. Hence, he was entitled 
to retired pay under the provisions of 10 U.S.C. 1331 upon reaching 
age 60 on April 13, 1961, subject to 5 U.S.C. 8301, and he continued to 
be entitled to such retired pay until he began receiving retired pay 
from the Public Health Service on July 1, 1966. 

It has long been the rule of the courts that in the absence of 
specific statutory provisions a former officer, enlisted man, or employee 
of the United States is not entitled to two pensions, two retired pays, 
or two annnuities or gratuities for the same service. See 16 Comp. 
Gen. 83 (1936), 20 Comp. Gen. 41 (1940) and cases cited in those 
decisions. In the Lazarus case (47 Comp. Gen. 713 (1968) ), we held 
that neither 10 U.S.C. 1336 nor any other law would permit the dual 
use of military service to provide concurrent payments of military 
retired pay and Public Health Service retired pay. Although Dr. 
Parrino need not use his Army Reserve and National Guard service 
to establish entitlement to Public Health Service retired pay, the 
principle of the Lazarus case that dual use of such service is pro- 
hibited applies to his case. Accordingly, question 1 is answered in the 
affirmative. 

We know of no statute which would permit Dr. Parrino to utilize 
a portion of his Army Reserve and National Guard service to in- 
crease his Public Health Service retirement pay while using the 
remainder to qualify for military retired pay under 10 U.S.C. 1331. 
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In this connection, it may be noted that 42 U.S.C. 212(d) provides 
that the “term ‘active service,’ as used in subsection (a) of this section, 
includes * * * all active service in any of the uniformed services,” and 
that section 212(a) (4) provides for use of “each year of active service” 
in the computation of retired pay thereunder. Accordingly, question 
2 is answered in the negative. 

Since Dr. Parrino may not receive a double benefit for his Army 
Reserve and National Guard service and since he apparently is en- 
titled to a greater benefit by using such service to increase his Public 
Health Service retired pay, it will be assumed that he would elect the 
greater benefit and thus he must be considered as having surrendered 
his Army Reserve retired status as of July 1, 1966. Question 3 is 
answered accordingly. 

By letter of today we are advising the Department of the Army of 
his nonentitlement to retired pay under 10 U.S.C. 1331 after June 30, 
1966, and requesting that appropriate steps be taken to collect all of 
the payments of such retired pay made to him for periods after that 
date. The fact that he acted in good faith in requesting legal advice 
and accepting the payments made as the result of a mistake of Govern- 
ment personnel does not, in our opinion, afford a basis for not requiring 
him to repay the amount overpaid. 

In regard to Dr. Parrino’s participation in the Retired Serviceman’s 
Family Protection Plan, 10 U.S.C. 1441-1446 (formerly the Uni- 
formed Services Contingency Option Act of 1953), we are of the 
opinion that his election not to participate in the plan in connection 
with his Army Reserve retirement did not affect the validity of his 
election to come under the plan in connection with his retirement from 
the Public Health Service. Since he had in effect a valid election to 
participate in the plan at the time of his retirement from the Public 
Health Service, and there was an implied surrender by him of his 
military retired pay at that time, the deductions made from his 
Public Health Service retired pay based solely on that retired pay 
were proper, if otherwise correct. 


[ B-172557 J 


Leaves of Absence—Annual—Accrual—Crediting Basis—Service 
Creditable Under the Civil Service Retirement Act 


Federal Personnel Manual Letter No. 831-26, dated January 21, 1971, prescribing 
that service creditable for annual leave accrual may be considered as including 
all service which may be credited under the Civil Service Retirement Act is 
not in conflict with the decisions of the United States General Accounting Office. 
Furthermore, all service creditable under 5 U.S.C. 8332 for annuity purposes 
under the act even though not regarded as military or Government service may 
be used in determining years of service for leave accrual purposes unless ex- 
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cluded under other provisions of law. Therefore, the service specified in 5 U.S.C. 
8332(b) (1) through (8) is creditable, but employment not otherwise creditable 
for leave accrual purposes is not creditable solely because it may by specific pro- 
vision—other than 5 U.S.C. 8332—be creditable for retirement purposes. 


To the Chairman, United States Civil Service Commission, Novem- 


ber 18, 1971: 


This refers to your letter of August 9, 1971, relative to the deter- 
mination of years of service creditable for accrual of annual leave. 

You say that our decision 50 Comp. Gen. 820 of May 24, 1971, which 
states in part that the term “years of service” as used in 5 U.S.C. 
6303 (a) is limited to military service and Federal service unless other- 
wise provided by evident legislative intent or specifically by statute, 
has caused a question to be raised about certain statements in Federal 
Personnel Manual (FPM) Letter No. 831-26 of January 21, 1971. 

The FPM letter resulted from Public Law 91-658, approved Jan- 
uary 8, 1971. The first section of that statute amended 5 U.S.C. 8332, 
the section of the civil service retirement law headed “Creditable 
Service,” by adding to subsection (f) the following sentence: “An 
employee or former employee who returns to duty after a period of 
separation is deemed, for the purpose of this subsection, to have been 
in a leave of absence without pay for that part of the period in which 
he was receiving benefits under subchapter I of chapter 81 of this title 
or any earlier statute on which such subchapter is based.” Employees 
on leave without pay while on employees’ compensation receive full 
service credit for retirement (under 5 U.S.C. 8332(f)) without re- 
gard to the limitation of 6 months credit in the calendar year for 
leave without pay. Thus, under the recent amendment, an employee 
who is separated from the service while receiving employees’ com- 
pensation (for work-connected injury) is entitled to credit the period 
of separation for retirement provided he returns to duty. The FPM 
letter in part referred to the amendment as granting service credit 
for retirement “and related” purposes, and as changing “leave accrual 
rates.” 

You suggest that we reconsider our decision 50 Comp. Gen. 820 
(1971) in the interest of administrative simplicity and to avoid the 
hairline decisions which are not understood by employees adversely 
affected; or in the alternative, that we render a decision whether 
the statements as to leave in FPM Letter No. 831-26 may be permitted 
to stand, and that service creditable for annual leave may be considered 
as including all service which may be credited under the civil service 
retirement law. 

In 40 Comp. Gen. 412 (1961) it was held that service other than 
Federal Government Service (except service with the Pan American 
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Sanitary Bureau) was not creditable for leave accrual purposes. Serv- 
ice with the Pan American Sanitary Bureau was held by that decision 
to be creditable for leave purposes because it was specifically included 
in section 3 of the retirement act, now 5 U.S.C. 8332(b), and was 
required by the terms of section 203(a) of the annual leave act of 
1951, now 5 U.S.C. 6303, to be creditable service. 

5 U.S.C. 6303(a) pertaining to annual leave accruals based on years 
of service provides in part as follows: 

* * * In determining years of service, an employee is entitled to credit for all 
service creditable under section 8332 of this title for the purpose of an annuity 
under subchapter III of chapter 83 of this title. * * * 

Consistent with the above authority, it was held in 40 Comp. Gen. 
412 that Agriculture County Committee service under the law then 
in effect was not creditable for leave accrual purposes. Such service, 
however, was authorized by 5 U.S.C. 6312, as added by section 2 of 
the act of June 29, 1968, Public Law 90-367, to be credited for leave 
accrual, and is now listed in 5 U.S.C. 8332. Service such as that con- 
sidered in decision 50 Comp. Gen. 820, was not spetifically authorized 
by the retirement or leave provisions of 5 U.S.C., or by any other 
provision of law, to be creditable for leave accrual purposes. The de- 
cision was consistent with the holding in 40 Comp. Gen. 412. 

In view of the foregoing the statement in FPM Letter No. 831-26 
concerning creditable service for leave accrual is not in conflict with 
the rulings of our Office and may be permitted to stand. Further, all 
service designated as creditable under 5 U.S.C. 8332 for the purpose 
of an annuity under the Civil Service Retirement Act even though 
not otherwise regarded as military or Government service may be 
used in determining the years of service for leave accrual purposes 
unless, of course, specifically excluded under other provisions of law. 
Thus, the service as specified in 5 U.S.C. 8332(b) (1) through (8) is 
creditable. However, employment not otherwise creditable for leave 
accrual purposes is not creditable solely because it may by specific 
provision—other than 5 U.S.C. 8332—be creditable for retirement pur- 
poses. We trust the above clarifies our decisions relating to leave 
accrual, 


[ B-151168 J 


Details—Military Personnel—Civilian Duty—Travel Funds Ad- 
vanced Recovery 


The unaccounted travel funds advanced by the Federal Aviation Administration 
to members of the Armed Forces detailed to the Department of Transportation 
as “Sky Marshals” to prevent air piracy, and who subsequently retired, may 
be recovered from the retired pay of the members indebted for the outstanding 
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travel funds advanced, pursuant to 5 U.S.C. 5514, notwithstanding the debt arose 
in other than a military department, as a detailed member remains a member 
of the Armed Forces subject to recall to duty, and since his paramount obliga- 
tion is to the military, his pay and allowances are subject to military laws and 
regulations, and the indebtness of each individual should be referred to the 
appropriate military department for collection. 


To the Director, Office of Management Systems, Federal Aviation 
Administration, November 22, 1971: 


Reference is made to letter dated July 23, 1971, reference MS-400, 
from the Acting Director of Management Systems, MS-1, requesting 
advice as to whether outstanding travel funds advanced by the Federal 
Aviation Administration (FAA) to members of the Armed Forces 
as hereinafter indicated can be recovered from the retired pay of a 
member by administrative setoff without his consent. 

On October 1, 1970, an agreement was entered into between the 
Department of Transportation and the Department of Defense which 
governed the participation of military personnel detailed to the De- 
partment of Transportation as “Sky Marshals” in carrying out the 
functions assigned to the Secretary of Transportation’and the Secre- 
tary of Defense by the President’s Statement of September 11, 1970, 
relating to air piracy. Under this agreement the Department of Trans- 
portation was required to pay all travel and per diem costs incident 
to the performance of Department of Transportation duties by per- 
sonne) detailed to it in accordance with the Joint Travel Regulations 


in effect at the time. 
The circumstances giving rise to the matter in question are reported 
as follows: 


To assure that the sky marshals had adequate travel funds they were advanced, 
by the Federal Aviation Administration, the sum of $500 upon completion of the 
basic sky marshal training program. At the end of each 30-day period, travel 
vouchers were submitted by the sky marshals to FAA. However, due to the press 
of other work, the travel vouchers were not timely computed to ascertain 
entitlement to travel allowances, and to assure that adequate funds were 
available, the sky marshals continued to receive travel advances in the amount 
of $500 at 15-day intervals. Consequently, when the sky marshals were phased 
out of the program and their final travel vouchers were computed and the 
amounts due were applied against travel advances received, most of the 
sky marshals owed the FAA amounts ranging from a few hundred to several 
thousand dollars. The FAA is now in the process of collecting from the sky 
marshals amounts of outstanding travel advances. In some cases we [FAA] find 
that the member has retired from the armed forces. * * * 


In the absence of specific statutory authority, the general rule is 


that the current pay (including retired pay) of a member of the 
armed services may not be withheld without his consent to liquidate 
general debts due the United States. 37 Comp. Gen. 353, 354 (1957) : 


B-167880, January 28, 1970. 
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The act of July 15, 1954, chapter 509, 68 Stat. 482, now 5 U.S.C. 
5514, provides in pertinent part that when it is determined by the 
head of the agency concerned or his designee that a member of the 
Armed Forces is indebted to the United States because of an erroneous 
payment made by the agency to or on behalf of the individual, the 
amount of the indebtedness may be deducted from retired pay. The 
statute further states that if the individual retires before the complete 
amount of the indebtedness is collected, deduction shall be made from 
later payments of any nature due the individual from the agency 
concerned. We have held that no withholdings are authorized where 
the erroneous payment did not arise in the same department or agency. 
34 Comp. Gen. 170, 173 (1954). 

This rule against the setoff of current pay for recovery of erroneous 
payments made by another agency is applicable where the payee was 
a regular employee of one Government agency and received an er- 
roneous payment by that establishment prior to the time he was 
employed by another Government agency. See B—127814, October 29, 
1956. 

Thus, it is clear that deductions are authorized from the current 
pay of an employee of FAA who is indebted for erroneous payments 
made to him by that agency. Similarly, deductions from the current 
pay are authorized under the statute in the case of a member of the 
Armed Forces who is indebted for erroneous payments by the military 
department concerned. The situation here does not clearly fall within 
either category. We find no reasonable basis, however, for an interpre- 
tation which would take the individuals concerned outside the scope 
of the statute. The controlling factor as we see it is that the military 
member detailed to FAA remains a member of the Armed Forces 
and is subject to recall at any time when the military determines such 
action to be in the best interest of the military department concerned. 
The member’s paramount obligation is to the military and his pay and 
allowances are subject to military laws and regulations. In the cireum- 
stances we hold that the travel advances here in question are to be 
treated the same as travel advances to a military member not on detail. 


It follows that recovery of the travel advances from the retired pay of 
the members is authorized under 5 U.S.C. 5514. We suggest you refer 
the indebtedness of each individual to the appropriate military de- 


partment with a copy of this decision. 
[ B-173457 J 


Contracts—Negotiation—Request for Quotations—Firm Offer 
Confirmation 


In issuing a request for quotations, since the use of Standard Form 18, which 
contained inconsistent and misleading provisions, instead of Form 33 was the 
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cause for the rejection of the low proposal on the basis of failure to confirm that 
the low-quotation was a firm offer and failure to submit a revised proposal, the 
use of the form in the absence of substantive reasons, even though authorized 
by paragraph 16—102.1(b) (1) of the Armed Services Procurement Regulation, is 
not required. To avoid placing prospective contractors in a position to “second 
guess” whether a solicitation was requesting a quotation or a firm offer, Stand- 
ard Form 33 should be used in future procurements thereby eliminating that 
prospective contractors go through the additional step of confirming that their 
initial proposals are firm offers. 


To the Secretary of the Army, November 22, 1971: 


Reference is made to the letter of August 25, 1971, from the Assistant 
Deputy For Procurement, Office of the Assistant Secretary, Depart- 
ment of the Army, reference SAOAS (I&L)-—PO, with attachments, 
concerning the protest by Vinnell Corporation against the award of 
a contract to Pacific Architects and Engineers under request for quo- 
tations (RFQ) DAJB11-71-Q-0217, issued by the United States 
Army Procurement Agency, Vietnam (APAV). 

Briefly, Vinnell’s low proposal was rejected for the reasons that 
Vinnell failed to confirm that its quote was a firm offer and failed to 
submit a revised technical proposal after being advised that award 
could not be made on the basis of its initial proposal in view of the 
technical deficiencies therein. 

Enclosed is a copy of our decision of today to Vinnell denying its 
protest. However, pursuant to our review of this protest, there are 
several matters which we wish to bring to your attention. 

Paragraph 10 of Standard Form 18, the form used in this solicita- 
tion, provided : 

* * * This is a request for information, and quotations furnished are not 
offers. If you are unable to quote, please so indicate on this form and return it. 
This request does not commit the Government to pay any costs incurred in the 


preparation or the submission of this quotation, or to procure or contract for 
supplies or services, 


Section D-2 of the solicitation, entitled “PRICE EVALUATION,” 
provided : 


Bach quoter whose technical proposal is considered acceptable after technical 
evaluations will be considered for award on the basis of their price quotation. 
Quoters are cautioned to submit their lowest price quotation with their technical 
proposal since the Government reserves the right to make an award without 
further negotiation. 


Section C-10 titled “ORDER OF PRECEDENCE” provided : 


In the event of an inconsistency between provisions of this solicitation, the 
inconsistency shall be resolved by giving precedence in the following order: (a) 
the Schedule, (b) Solicitation Instructions and Conditions; (c) other provisions 
of the contract; (d) General Provisions, whether incorporated by reference or 
otherwise ; and (e) the specifications. 


(ASPR 3-501(b) Sec. C (xxxi) ) 
The contracting officer has stated that Vinnell was aware of the 
requirement for confirming that its quote was a firm offer since this 
was carefully explained to Vinnell during the negotiation session and 
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that this was the purpose for giving Vinnell copies of amendment 
0001 (quoted in the decision to Vinnell) at the close of such session. 

The legal argument advanced by Vinnell is that in view of section 
D-2 of the solicitation, it is clear that Vinnell submitted a firm offer 
notwithstanding the use of Standard Form 18 and the issuance of 
amendment 0001. Vinnell urges that the language in amendment 0001 
in itself supports the argument that the RFQ was requesting firm 
offers. 

The contracting officer’s answer to Vinnell’s argument is that under 
the “ORDER OF PRECEDENCE” clause, the provisions of para- 
graph 10 of Standard Form 18, which is part of the “Solicitation 
Instructions and Conditions,” takes precedence over the provisions 
of section D-2, which is part of the other provisions. In the alterna- 
tive it is the contracting officer’s view that even if paragraph 10 of 
Standard Form 18 were not given preference over Clause D-2, the 
two provisions would then be of an equivalent stature and to arrive 
at a consistent result, it must be considered that Vinnell’s quotation 
was not an offer. 

In addition to paragraph D-2, which certainly supports Vinnell’s 
position, we have found several other provisions which indicate that 
the solicitation did not preclude the submission of firm offers. The 
“Table of Contents” immediately below paragraph 10 on Standard 
Form 18 uses the terms “Offeror” and “Offerors” in two different 
sections. Paragraph C-11 of the solicitation states “It is contemplated 
that this solicitation will result in a * * * contract.” Paragraph C-13 
states that the quoter agrees to furnish the Government with certain 
information relating to his capabilities “to perform any contract re- 
sulting from this solicitation.” Amendment 0001, as indicated by Vin- 
nell, also supports the argument that the RFQ was requesting offers. 
For example, paragraph 9 of amendment 0001 states the “Offerors 
must acknowledge receipt of this amendment * * *. If, by virtue of 
this amendment you desire to change an offer already submitted * * *.” 
Paragraph 13 of amendment 0001 states “Contractor/Offeror is re- 
quired to sign this document.” [Italic supplied. ] 

The only language the contracting officer can point to in support 
of his position is the standard provision in paragraph 10 of Standard 
Form 18 that the solicitation did not request firm offers. The various 
provisions of the solicitation were obviously inconsistent and mislead- 
ing and the contracting officer’s reliance on the “ORDER OF PRECE- 
DENCE” clause or the equivalent stature argument is a strained reso- 
lution of the apparent inconsistency. If we accepted the contracting 
officer’s arguments we would, in effect, be sanctioning a procedure 
whereby a prospective contractor would have to “second guess” 
whether the solicitation was requesting a quotation or a firm offer. 
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Attempting to resolve the matter by giving instructions during nego- 
tiations that proposers were expected to confirm that their quotes 
were firm offers before an established deadline also leaves much to be 
desired as the present protest indicates. While the language on an 
amendment to a subsequent procurement furnished to our Office by 
Vinnell’s counsel (amendment of solicitation No. DAJB11-71-Q- 
0213), does more clearly state what is expected from quoters, it still 
does not seem the best solution. 

The crux of the problem seems to be that the procuring activity is 
using Standard Form 18 when it should be using Standard Form 33. 
In the absence of substantive reasons for using Standard Form 18, we 
do not think that prospective contractors should have to go through 
the additional step of confirming that their initial proposals are firm 
offers. If Standard Form 33 were used in the first instance this addi- 
tional step could be eliminated. Armed Services Procurement Regu- 
lation (ASPR) 16.102.1(b) (1) does not require the use of Standard 
Form 18 but only authorizes its use. 

We are bringing this matter to your attention for consideration in 
future procurements. 

The file attached to the report is returned as requested. 


[ B-173576, B-173579 J 


Contracts—Negotiation—Evaluation Factors—Manning Require- 
ments 


The fact that a solicitation provided that manning charts whose hours do not 
approximate the Government’s estimates may result in rejection of an offeror 
without discussion does not alter the conclusion in 51 Comp. Gen. 204 that man- 
ning charts do not affect the responsiveness of bids or offers as such language 
is but initial probative evidence of an offeror’s responsibility, and since manning 
charts serve as aids in determining responsibility, the charts cannot be made 
a matter of responsiveness by any language in the request for proposals. Further- 
more, considering manhours and price separately does not imply there need be no 
reasonable relation between hours and dollars, and the requirement that man- 
hours be consistent with prices connotes a test of reasonableness rather than 
an exact requirement for minimum price per manhour, and since manning charts 
are not an exact formula, acceptance of the determination an offeror is within 
a competitive range is justified. 


To Sellers, Conner and Cuneo, November 22, 1971: 


Further reference is made to your letter of October 21, 1971, request- 
ing on behalf of ABC Management Services, Inc. (ABC), reconsidera- 
tion and clarification of our decision, 51 Comp. Gen. 204, dated 
October 12, 1971, wherein we denied the protests of your client under 
Solicitation Nos. N00204~-71—R-0037 (0037) and N00204~71-—R-0040 
(0040), issued by the Naval Air Station, Pensacola, Florida, for mess 
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attendant services at New Orleans, Louisiana, and Gulfport, Missis- 
sippi, respectively. 

In the referenced decision we found, among other things, that once 
it has been determined that an offeror’s manning chart indicates his 
understanding of, and his ability to fulfill, the contract requirements 
(including wage rates, number of workers and total estimated labor 
hours) he should be considered to be within the competitive range 
for negotiation purposes. We also expressed the opinion that to con- 
clude otherwise would require. ignoring the fact that manning charts 
are used as an aid to contracting officers in determining responsibility, 
not responsiveness, for which the contracting officer has quite broad 
discretion. Since the successful offeror’s proposal offered manning 
hours approximating the Government’s estimate under both procure- 
ments, and the offered prices under each solicitation were sufficient to 
cover the payment of the minimum wage, plus health and welfare, and 
there was approximately $5,000 left under each procurement to cover 
the cost of other fringe benefits, we concluded that both offers were 
properly found to be within the competitive range for negotiation 
purposes. While we recognize the offered prices might be below the 
amount required to pay the cost of performance if all the offered 
hours were utilized, we were unable to find that the offered prices 
were so inadequate as to prevent the offeror from satisfactorily per- 
forming the contract. 

You contend that our decision of October 12 is erroneous in three 
distinct areas and there is great need of clarification of our position. 
First, you assert that the current language of the Navy solicitations 
indicating that: (1) manning charts with insufficient hours may be 
rejected and (2) the manning charts will be used in determining 
whether a bidder [sic] is within the competitive range, is totally 
inconsistent with our decision that manning charts in this instance 
would be used only in determining responsibility. Rather, you claim 
that the manning charts go to the responsiveness of the offer (to the 
extent that concept is applicable in negotiated procurements). 

The pertinent language of the solicitation found in section 5.1 
thereof is quoted on page 3 of our decision under discussion. While 
it may be argued that the language, “Manning charts whose hours do 
not approximate these ranges [the Government’s estimates] may 
result in rejection of the offer without discussion,” is somewhat akin 
to the failure of a bidder under an advertised procurement to furnish 
something required by the invitation (e.g., a bid bond) responsibility 
may not be made a question of responsiveness by requiring evidence 
of responsibility. We think the manning charts, when viewed in the 
context of the quoted language, are initially probative evidence of an 
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offeror’s responsibility. Responsibility ordinarily cannot be deter- 
mined by the offer alone. Hence, the reason for advising offerors of 
the factors to be used in evaluating the manning charts for the purpose 
of establishing a competitive range, and use of the words “may result 
in rejection of the offer without discussion.” Even where an offeror’s 
manning chart does not approximate the Government’s estimate and 
it is determined that discussions should not be conducted with hin, in 
our view this is an initial determination of nonresponsibilty based 
upon an apparent misunderstanding of the requirements necessary to 
satisfactorily perform the services in question. | Italic supplied. ] 

We therefore continue to be of the belief that manning charts do 
not affect the responsiveness of bids or offers. B-160537, October 17, 
1967. The quoted language does not change the essence of the purpose 
for which the manning charts are required, and since it is our under- 
standing they are required by the contracting activity as an aid in 
determining responsibility, they cannot be made a matter of respon- 
siveness by any language in the RFP. 

The second error you allege to be present in our decision of October 
12 results from your belief that our Office failed to view the offer of 
manhours in the manning charts, and the price offered, as two parts 
of one whole. You state: 

The decision conveniently splits these two questions, contrary to the language 
of the solicitation. Your decision first finds that the manhours offered by Space 
Services puts Space Services within the competitive range for negotiations. Then 
without recognizing the relation between hours and dollars, you find that it 
is acceptable for a contractor to offer a bid under which it might incur a loss 
and could not pay minimum wages for the manhours promised. 

If our decision can be properly so construed, which we do not agree 
that it can be, it is attributable to our effort to be responsive to your 
initial protest. The thrust of ABC’s protest was that under solicitation 
No. 0037 Space Services did not offer the total minimum hours esti- 
mated by the Government to assure satisfactory performance, and that 
in both procurements the successful offeror’s prices failed to include 
enough money to pay for the minimum labor costs and payroll taxes 
which it promised in its manning charts. Consequently, our decision 
dealt first with the contention of insufficient hours under 0037 and 
next with the argument that under both procurements the offered 
prices were at variance with the manhours offered. It was not our 
intent to imply that there need be no reasonable relation bet ween hours 
and dollars. Indeed, we think the penultimate paragraph of our 
decision, which stated in part, “The evaluation criteria now being 
employed in mess attendant solicitations are intended to more fully 
advise offerors of the exact role the manning charts are to play in 
evaluating offers, to help minimize the receipt of offers which quote 
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prices that bear no reasonable relation to the number of manning 
hours offered, and to preclude acceptance of the lowest rate per man- 
hour, rather than the lowest overall proposal” is clearly indicative 
of the fact that offerors are not free to offer a price substantially at 
variance with the manhours offered. 

The question, of course, to be decided in each case is whether the 
offered price is substantially at variance with the offered manhours. 
In this regard, our Office has consistently recognized the broad author- 
ity vested in the procuring activities in negotiated procurements to 
establish a competitive range ‘for the purpose of determining those 
bidders with whom written or oral negotiations will be undertaken. 
We continue to be of the view that the contracts here involved were 
awarded in a manner consistent with the language and intent of the 
solicitations, and we fail to find that the experienced offerors here 
involved were in any way misled as to the intended use of the man- 
ning charts, or were placed at a competive disadvantage by such use. 

Your third assignment of error in our decision is your assertion that 
the prices offered by the successful offeror were not consistent with 
the manhours offered ; that it is clear the offeror did not intend to offer 
manhours approximating those in the Government’s estimate; and 
that the offers should therefore have been rejected as being out- 
side the competitive range. You state that the discrepancy between 
price and offered manhours is 5 percent at New Orleans (0037) and 
nearly 10 percent at Gulfport (0040). ABC arrives at these figures 
by adding to the minimum hourly rate (minimum wage plus health 
and welfare) “concomitant costs” of 11 percent, consisting of FICA 
amounting to 5.2 percent; State and Federal Unemployment Taxes of 
3.2 percent, and Workmen’s Compensation and Liability Insurance of 
2.6 percent. 

The solicitations did not require the offeror’s price, when compared 
to manhours, to cover such elements. It did give as an example of other 
employee-related expenses the cost for FICA. However, we think the 
requirement that offeror’s manhours be consistent with offered prices 
connotes a test of reasonableness, rather than an exact requirement to 
quote a certain minimum price per manhour. Even if ABC’s calcula- 
tions are accepted, we cannot say that a 5 percent or a 10 percent dis- 
crepancy should automatically oust an offeror from consideration be- 
cause its offer did not approximate the Government’s estimated range. 
On the other hand, we have held that a 30 percent discrepancy was 
sufficient to justify the contracting officer’s refusal to negotiate with 
the offeror there involved. B-173628, September 9, 1971. Since we 
do not think that manning charts can properly be used as an exact 
formula in the exercise of the discretionary authority given the 














312 DECISIONS OF THE COMPTROLLER GENERAL [51 


contracting agencies in this area, unless there is a clear abuse of 
such authority we would not be justified in interposing any objection 
to the determinations of which offerors are properly considered to be 
within the competitive range. 

In view of the foregoing we must conclude that you have not pre- 
sented any factual or legal arguments which would support your 
position that our decision of October 12 was erroneous, and conse- 
quently that decision is affirmed. We are hopeful, however, that our 
reconsideration of this matter may have clarified our prior decision, 
as you requested. 


[ B-173769 J 


Leaves of Absence—Military Personnel—Payments for Unused 
Leave on Discharge, Ete.—Allowances for Inclusion 

The lump sum payment for accrued leave, not to exceed 60 days, provided in 
37 U.S.C. 501(b) for all members of the uniformed services upon separation— 
whether enlisted members or warrant or commissioned officers—is authorized 
to be computed at regular military compensation consisting of basic pay and 
subsistence and quarters allowances and, therefore, an Army officer upon re- 
tirement entitled to payment pursuant to paragraph 40401 and Table 4-4-5 
of the Department of Defense Military Pay and Allowances Entitlements Manual 
may not have his payment increased by including station housing and cost-of- 
living allowances in the computation of the 60 days’ accrued leave to his credit 
as these allowances are not payable by virtue of membership in the uniformed 
services but accrue incident to particular duty assignments. 

To Lieutenant Colonel L. E. Sholtes, Department of the Army, 


November 23, 1971: 


Reference is made to your letter of May 28, 1971, with enclosures, 
in which you request a decision whether the items of station housing 
allowance and cost-of-living allowance are to be included in the com- 
putation of the payment for accrued leave due Lieutenant Colonel 
William E. Coleman, United States Army, upon the date his active 
service terminated incident to his retirement. You say he contemplated 
retiring effective August 1, 1971. The request has been assigned Con- 
trol No. DO-A-1132 by the Military Pay and Allowance Committee, 
Department of Defense. 

In your letter you say that the officer is entitled to 60 days’ accrued 
leave and in accordance with paragraph 40401 and Table 4-4-5 of 
the Department of Defense Military Pay and Allowances Entitlements 
Manual, he was advised that the accrued leave payment would include 
basic pay, basic allowance for quarters and basic allowance for sub- 
sistence, based on his grade on date of separation. However, the officer 
contends that station housing allowance and cost-of-living allowance 
should also be included in the computation of the accrued leave. You 
therefore present for decision the question whether payment is au- 
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thorized on a voucher which you enclosed reflecting station housing 
and cost-of-living allowances for 60 days’ accrued leave, stating that 
other items (basic pay, basic allowance for quarters and basic allow- 
ance for subsistence) will be settled separately. 

The statutory authority for the payment for accrued leave to the 
credit of an officer of an armed force upon separation or release from 
active duty is contained in section 501(b) of Title 37, United States 
Code, which provides generally that on the date of his discharge 
(including release from active duty), he is entitled to be paid for the 
accrued leave to his credit on the basis of the basic pay and allowances 
to which he was entitled on that day. 

Paragraph 40401, Department of Defense Military Pay and Allow- 
xnees Entitlements Manual, implementing the statutory authority re- 
ferred to above, provides in pertinent part that a member who is dis- 
charged under honorable conditions is entitled to payment for unused 
accruéd leave unless he continues on active duty under conditions which 
require accrued leave to be carried forward. Paragraph 40402 states 
that Table 4-4-5 of the manual shows the items to be included in the 
accrued leave payment and how to compute the payment. Table 44-5 
provides in rules 4 and 5 that an officer’s accrued leave payment is com- 
puted on the number of days’ accrued leave, but not more than 60, to 
include basic pay, basic allowance for subsistence and basic allowance 
for quarters at rates applicable for a member with or without depend- 
ents as applicable on date of separation. 

In support of his claim, Colonel Coleman presents a brief in which 
he contends that the term “basic pay and allowances” as used in 37 
U.S.C. 501(b) includes basic pay, basic allowance for subsistence, 
basic allowance for quarters, cost-of-living allowances and station 
housing allowances. He analyzes the phrasing of section 501(b) as 
presently in effect and as originally enacted and codified in 37 U.S.C. 
33(c) (1946 ed.) and says it is reasonable to conclude that Congress 
did not intend for the word “allowances” to be modified by the limiting 
word “base” or “basic” in the phrasing of the provisions which set forth 
the basis upon which accrued leave is to be paid to warrant or com- 
missioned officers upon discharge. 

In further support of his contention, he cites 35 Comp. Gen. 699 
(1956) and 44 Comp. Gen. 403 (1965) and quotes certain passages 
from each decision to show that in our discussion of the payments due 
the individual members involved, the word “basic” was used to modify 
“pay” only. He therefore alleges that it is reasonable to conclude that 
all allowances, not just basic allowance for quarters and basic allow- 
ance for subsistence, are to be included in computing the pay and 
allowances for accrued unused leave due an officer at date of termi- 
nation of active duty. 
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The legislative history of the Armed Forces Leave Act of 1946 
shows that H.R. 4051, 79th Congress, which became that act (Public 
Law 704, 79th Congress, dated August 9, 1946, 60 Stat. 963) was orig- 
inally passed by the House of Representatives as a measure to grant 
to enlisted personnel only leave while in the service and a lump-sum 
payment for accumulated leave upon discharge. The lump sum was 
to be computed at the rate of base and longevity pay and monetary 
allowances for subsistence and quarters which the individual was re- 
ceiving immediately prior to discharge. As finally passed, it was revised 
to establish a comprehensive leave system in which distinction in leave 
benefits between officers and enlisted personnel was to be entirely 
eliminated. 

The act as amended August 4, 1947, 61 Stat. 748, provides in sec- 
tion 4(c) thereof that any member of the Armed Forces discharged 
after August 31, 1946, having unused leave to his credit at time of 
discharge shall be compensated for such unused leave in cash on the 
basis of the base and longevity pay and allowances applicable to such 
member on the date of discharge, including for enlisted persons the 
allowances as provided for enlisted persons in subsection (a) thereof. 
Subsection (a) provides that compensation for leave accumulated as 
an enlisted member shall be computed on the basis of the applicable 
base and longevity pay, a subsistence allowance at the rate of 70 cents 
a day, and in the case of enlisted members of the first three grades 
with dependents, a quarters allowance at the rate of $1.25 a day. These 
provisions were codified as section 33(c) of Title 37, United States 
Code (1952 ed.) and were subsequently recodified with minor changes 
as section 501(b) of Title 37 (1964 ed.). 

The legislative history of the 1946 act, as amended by the 1947 act, 
contains little discussion with respect to the allowances to be included 
in the computation of the leave payment to be made to officers, but 
the primary purpose of the legislation was to place enlisted personne] 
substantially on a parity with officers in the matter of leave benefits. 
Since the leave laws specifically authorized a subsistence allowance 
and a quarters allowance to be included in the leave payment to be 
made to eligible enlisted personnel, it seems apparent that those allow- 
ances were authorized to correspond to the quarters and subsistence 
allowances to be included in the payment to officers and that there was 
no intention to include any other allowances in the lump-sum leave 
payment. 

Commissioned officers of the Public Health Service are included as 
imembers of the uniformed services but were not specifically included 
as part of the “Armed Forces” entitled to leave benefits under the 
Armed Forces Leave Act of 1946. Under the provisions of Public 
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Law 677, ch. 654, 81st Congress, dated August 9, 1950, 64 Stat. 426, to 
correct this disparity, commissioned officers of the Public Health 
Service, including those of the Reserve Corps on active duty, were 
given the right, under certain conditions, to be compensated for unused 
accumulated leave upon separation, retirement, or release from active 
duty. This compensation consisted of a lump-sum payment to be com- 
puted on the basis of the basic pay, subsistence allowance and the allow- 
ance for rental of quarters, whether or not they are receiving that 
allowance on that date. This provision was recodified as subsection (g) 
of section 501, Title 37. The legislative history of that act described 
the lump-sum payment as comparable to that paid to commissioned 
officers of the Army, Navy and Marine Corps. 

Thus it seems clear from the analysis of the various provisions cited 
that it was the intention of the Congress in the enactment of provisions 
for the lump-sum payment for accrued leave to all members of the 
uniformed services, whether enlisted members or warrant or commis- 
sioned officers, to provide a uniform basis upon which all such accrued 
leave should be computed, namely, their usual and regular military 
compensation consisting of basic pay, a subsistence allowance and an 
allowance for quarters to eligible members upon release from active 
duty or separation or discharge from the service. 

In our opinion, therefore, the implementing provisions contained 
in paragraph 40401, 40402 and Table 44-5, Department of Defense 
Military Pay and Allowances Entitlements Manual, correctly reflect 
the intention of the Congress in providing for the payment for ac- 
crued leave and should be followed in determining the amount due all 
military personnel for accrued leave, if otherwise eligible, upon dis- 
charge or separation from the service. 

Station housing allowances and cost-of-living allowances are not 
payable by virtue of membership in a uniformed service but accrue 
incident to particular duty assignments and, accordingly, any such 
allowances to which Colonel Coleman may have been entitled on the 
date of separation from the active service may not be included in the 
computation of the payment for accrued leave that is authorized to be 
paid to him upon separation or release from active duty. Payment is 
not authorized on the voucher which, together with supporting papers, 
will be retained here. 


[ B-172006 } 


Contracts — Specifications — Restrictive — “Same Manufacturer” 
Requirement for All Items 


The nonresponsiveness of the low bid to the requirements in an invitation to 
increase the electrical capacity at the Government Printing Office that the 
switchboard to be installed in a new substation and the circuit breakers be the 
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product of the same manufacturer, and that the switchboard accept the breakers 
in use was not remedied by the assurance of compliance in the bidder's accom- 
panying letter and its supplier's descriptive literature where the bidder before 
bid opening failed to seek an interpretation of specifications alleged to be re- 
strictive and the nonresponsiveness of the descriptive literature is not a bid 
ambiguity to be construed as binding the bidder to perform according to the 
specifications. Moreover, the “same manufacturer” requirement based on the 
determination of less risk to the malfunctioning of the equipment—which was 
drafted into the specifications to reflect the minimum needs of the Government— 
and the determination of bidder noncompliance are primarily the responsibility 
of the contracting agency. 


To Sadur, Pelland & Braude, November 24, 1971: 


We refer to your telegram of October 7, 1971, as supplemented by 
letters of October 8 and 22, protesting, in behalf of Kennedy Electric 
Company, Inc. (Kennedy), the rejection by the Government Printing 
Office (GPO) of a low bid submitted by Kennedy under an invita- 
tion for bids (IFB) issued July 13, 1971, and bearing Purchase Re- 
quest No. 12770. The procurement involves the furnishing of all 
necessary labor, material and equipment, except for certain equipment 
to be furnished by the Government, to increase the electrical capacity 
at GPO. The basic issues involved in the bid rejection are the proper 
interpretation of the IFB requirement related to the switchboard (or 
switchgear) to be installed in a new substation, and whether Kennedy 


complied with the descriptive data requirement in the IFB. 

The IFB represents the second solicitation issued for the procure- 
ment. The first IFB was issued in January 1971, and Kennedy was 
the lowest bidder. Kennedy’s bid was rejected as nonresponsive for 
failure to furnish descriptive data as required by the IFB, an action 
which was upheld in our decision B-172006, March 15, 1971. Subse- 
quently, however, the IFB was cancelled for reasons not pertinent 
to the instant protest. 

The face sheet of the second IFB bore a notation advising bidders 
to read “Instructions to Bidders” (Standard Form 22). Paragraph 1 
of the form reads as follows: 

1. Explanations to Bidders. Any explanation desired by a bidder regarding 
the meaning or interpretation of the invitation for bids, drawings, specifications, 
etc., must be requested in writing and with sufficient time allowed for a reply 
to reach bidders before the submission of their bids. Any interpretation made will 
be in the form if an amendment of the invitation for bids, drawings, specifica- 
tions, etc., and will be furnished to all prospective bidders. Its receipt by the 
bidder must be acknowledged in the space provided on the Bid Form (Standard 
Form 21) or by letter or telegram received before the time set for opening of 
bids. Oral explanations or instructions given before the award of the contract 
will not be binding. 

The specifications governing installation of a new substation at 
GPO (section 1-E) require a switchboard which is capable of accept- 
ing the same type of circuit breakers as General Electric (GE) 208 


volt switchboards currently in use at GPO, which GE manufactured 
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under its requisition No. 322-72639. Paragraph 8.a., relating to the 
switchboard circuit breakers, reads as follows: 


8. Switchboard Circuit Breakers : 

a. The air circuit breakers to be furnished by the Contractor for mounting in 
the switchboard shall be of the magnetic trip type, of dead front drawout mount- 
ing rated at 600 volts A.C. in ampere sizes as indicated in Section 1-E-8-1 of this 
specification. All breakers shall be the product of the same manufacturer as the 
switchboard and shall be capable of being mounted in any of the other 208 volt 
switch boards at the Government Printing Office without modifications to it or 
the switchboards, and likewise the new switchboard shall accept without modi- 
fication the circuit breakers presently in use. Circuit breakers rated 1,600 
amperes or less shall be manually operated and provided with automatic 
overcurrent devices on each pole. Breakers above 1,600 ampere rating shall be 
electrically operated. 

A similar requirement was included in the original IFB. 

On August 16, 1971, the nine bids received by GPO were opened 
as scheduled. Kennedy’s bid, in the amount of $286,440, was lowest. 
The other eight bids ranged from $286,889 to $344,319. 

Kennedy’s bid was accompanied by a letter which stated that all 
materials and equipment would be in strict adherence to the contract 
requirements. Descriptive literature attached to the bid, in a folder 
bearing the name Powercon Corporation (Powercon), carries state- 
ments to the effect that the literature clearly indicates that the char- 
acter of the material and system offered are in accordance with plans 
and specifications and that Powercon will supply material to comply 
with the requirements of the IFB plans and specifications, to which 
Powercon takes no exception. The folder includes a letter dated Au- 
gust 9, 1971, from the General Electric Company, addressed to Power- 
con, which refers to GPO Purchase Request No. 12770, and reads as 


follows: 


The circuit breakers and housings we will furnish the Powercon Corporation 
on receipt of an order will be completely and totally interchangeable with those 
furnished on General Electric Reqn. #322-72639 for installation at the Govern- 
ment Printing Office in Washington, D.C. 


Under section E of the literature, entitled “Low-Voltage Switch- 
gear Spec. Section 1 Paragraph E 7 & 8,” portions of the specifications 
set forth in section 1-E of the IFB appear. No change was made in 
paragraph 7, relating to the switchboard, but in paragraph 8.a., re- 
lating to the switchboard circuit breakers, the language setting forth 
the GPO requirement that the breakers be the product of the same 
manufacturer as the switchboard was deleted. Related catalog ma- 
terial on pages imprinted with the name “Powercon Corp.” depict 
various elements of the switchgear, and the picture of the AK-25 
circuit breaker clearly shows the General Electric name and trade- 
mark. The major components of the switchboard, however, are not all 
identified in the illustrations by the manufacturer’s name, and the 
printed text of the catalog material does not provide such information. 
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The other eight bidders, GPO reports, were completely responsive 
to the IFB. The second low bidder is reported to have offered a 
switchboard and breakers of GE manufacture. 


In a letter dated August 27, as amended by a letter dated Septem- 
ber 1, Kennedy advised GPO as follows: 


We recently inquired as to the status of award of a contract for the above 
work upon our bid which appears to be the lowest bid received by the Govern- 
ment Printing Office. We were advised that the second bidder has challenged 
the responsibility of our bid on the grounds that the language of section 8 
obligated the manufacturer of the breakers to be the same as the manufacturer 
of the switchboard has not been complied with in our proposal, and as a result 
our bid is non-responsive. 

Our proposal clearly confirms that the breakers shall be capable of being 
mounted in any of the other 208 volt switchboards at the Government Printing 
Office without modification to it or the switchboard, and requires the new 
switchboard which accepted without modification the circuit breakers to be 
furnished are manufactured by General Electric and are of the identical number 
and model set forth in the specifications. The only thing that is different is that 
the structural frame, base and buss supports of the switchboard are assembled 
by Powercon, our supplier, utilizing all General Electric electrical components 
and in the configuration of General Electric products. The switchboard to be 
manufactured is identical with the existing boards capable of the electrical 
components being unchanged without modification with existing switchboard. 

Under the circumstances, we consider that the submittal [of] our supplier, 
Powercon, meets the intents and purpose of the specifications fully and that 
the equipment installed shall be interchangeable, serviceable. and completely 
compatible with the existing equipment in the Printing Office. The selection and 
use of General Electric breakers and other major electrical components. including 
switches, relays, instruments, etc., assures the high quality desired by the 
Printing Office and complies with the technical specifications of the invitation. 

It would be obviously unreasonably restrictive of competitive bidding require- 
ments to insist that the assembler of the switchboard super-structure and en- 
closure by the manufacturer of the breakers and other major electrical com- 
ponents comprise the switchboard. It would be unreasonable for your office or 
any other bidder to interpret the language in any other manner. 


GPO states that the requirements that the switchboard and the cir- 
cuit breakers be products of the same manufacturer was based on the 
judgment of GPO’s electrical engineering staff that there is inherently 
less risk of malfunction if both the circuit breaker and the board are 
designed and tested to operate as a unit. Further, GPO states that it 
could expect more reliable trouble-free equipment if both products 
are made by the same manufacturer. 

It is also GPO’s position that the Kennedy descriptive data was not 
adequate for GPO’s electrical engineers to determine what electrical 
components were being offered as the switchboard and that Kennedy 
did not clearly offer circuit breakers and switchboards which were 
products of the same manufacturer. In addition, GPO contends that 
Kennedy had adequate time before bid opening to question whether 
the IFB required the entire switchboard to be made by the manufac- 
turer of the circuit breakers or whether the nonelectrical frame of the 
switchboard might be assembled by Powercon as planned by Kennedy 
but not disclosed until its letters of August 27 and September 1 were 


: 
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received by GPO. GPO accordingly urges that it should not now be 
thwarted in its efforts to award a contract for the work in question, 
for which there is a critical need, to its own detriment and to the detri- 
ment of the other bidders because of actions which were solely within 
the control of Kennedy and which led to the rejection of its current bid. 

You take exception to GPO’s position for various reasons, which 
ure discussed below. Further, on the basis that the equipment offered 
by Kennedy does meet the Government’s requirements, you assert that 
Kennedy could properly have been permitted to resolve any possible 
ambiguity after bid opening, and that such confirmation would not 
have been inconsistent with a reasonable interpretation of the descrip- 
tive data which accompanied Kennedy’s bid. In support of this posi- 
tion, you cite 39 Comp. Gen. 653 (1960). 

On the issue of the Paragraph 8.a. requirement, you contend that 
Kennedy reasonably interpreted the switchboard specifications as 
permitting the superstructure, which is nonelectrical, to be assembled 
by Powercon. In this connection, you cite our decision B-156680, Sep- 
tember 9, 1965, to Powercon concerning a Veterans Administration 
(VA) procurement of low voltage switchgear. In that case the VA 
engineers, after Powercon had protested that the superstructure need 
not be manufactured by the manufacturer of the electrical components, 
reviewed the specifications and concurred with Powercon, and the 
VA office of construction indicated that future VA specifications for 
such equipment would not be unduly restrictive. While no remedial 
action could be taken in that case since the award had been made in 
good faith under the original specifications, and delivery had been 
effected before the VA decision to revise its switchgear specifications, 
we suggested to Powercon that it bring any invitation for bids with 
a requirement such as was involved in the VA specification to the 
attention of the procuring agency “immediately” in order that the 
matter could be resolved “before bids are required to be submitted.” 

You acknowledge that no question was raised with GPO before 
bid opening by Kennedy or by Powercon, its supplier, as to the re- 
quirement now in issue. Nevertheless, you urge that Kennedy’s inter- 
pretation of the specifications as permitting the superstructure to 
be provided by someone other than the manufacturer of the major 
electrical components of the switchboard and the circuit breakers is in 
line with the views of our Office in B—156680, supra, and that any re- 
quirement beyond said interpretation is necessarily unreasonable and 
restrictive and has no engineering justification to further restrict 
competition. Further, you state that in writing its letter of August 27 
to GPO, Kennedy took for granted that GPO engineers knew that 
Kennedy was proposing to use GE electrical components for the 
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switchboard, and the letter therefore concentrated on the argument 
that it would be unreasonably restrictive of competitive bidding re- 
quirements to insist that the assembler of the switchboard superstruc- 
ture also be the manufacturer of the major electrical components and 
breakers to be supplied. In addition, you comment that no question was 
raised by Kennedy regarding the similar requirement in the original 
IFB since neither Kennedy, nor apparently the Government, inter- 
preted said specifications as requiring nonelectrical superstructure 
and miscellaneous components to be manufactured by the same manu- 
facturer as the circuit breakers. 

You further contend that a reading of paragraph 8.a., section E, 
of the specifications in its entirety evidences Government intent that 
the breakers and the enclosures into which they are mounted (includ- 
ing all new and existing breakers and enclosures) must be inter- 
changeable and be the products of one manufacturer. Insofar as the 
switchboard is concerned, you assert that the only major or critical 
items thereof which are required to be compatible, interchangeable and 
products of the same manufacturer are the separate compartments, 
or housings, into which the breakers are mounted, which include all 
of the major electrical components of the switchboard. 

Additionally, you state that even when the circuit breaker and the 
entire assembled switchgear, or switchboard, are in fact products of 
one manufacturer, the entire assembly is not customarily tested in the 
industry to operate as a unit. You therefore maintain tiat if GPO 
desires such testing, the specifications should have so provided, and 
any assembler of the switchboard could perform the test. 

Considering first your statement concerning the apparent interpre- 
tation of the Government, as well as Kennedy, of the “same manu. 
facturer” requirement in the original IF B for the switchboard and the 
circuit breakers, we find nothing in the record relating to that IFB to 
support your statement. As is clear from our decision [B-—172006, 
March 15, 1971, to the Public Printer, a copy of which was furnished 
to you as attorney for Kennedy, the issue was the nonresponsiveness 
of Kennedy’s bid since no descriptive data was furnished by Kennedy 
with its bid as required by the original IFB, and the bid did not 
otherwise indicate what equipment Kennedy offered. if Kennedy 
interpreted the requirement as you claim it did, its interpretation was 
not reflected in the record. Further, there is nothing of record to show 
that GPO interpreted the specifications as requiring anything but a 
complete switchboard, not just certain components, to be the product 
of the manufacturer of the circuit breakers. 

As for Kennedy’s interpretation of the identical requirements in the 
specifications in the second IF B, we see nothing in such specifications 
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or elsewhere in the IFB which would support the premise that GPO’s 
requirements would be satisfied by a switchboard in which only the 
major electrical components were manufactured by the same firm as 
manufactured the circuit breakers. Nor do we concur with your view 
that B-156680, supra, stands for such premise. 

The drafting of specifications reflecting the minimum needs of the 
Government and the determination whether items offered by bidders 
will meet such needs are primarily the responsibility of the particular 
contracting agency. 17 Comp. Gen. 554 (1938). In recognition of such 
well established principles of competitive bidding, we did not hold in 
B-156680, supra, that a procurement requirement that the entire 
switchgear, or switchboard, including the superstructure, be the prod- 
uct of one manufacturer was restrictive of competition per se. To so 
hold would have been to require other contracting agencies to accept 
VA’s determination without regard to their own requirements. Rather, 
we suggested, as discussed above, that any similar issue be discussed 
with the particular contracting agency before the final date for sub- 
mission of bids. For your information, following our decision of 
September 9, 1965, we further advised Powercon in this regard by 
letter of September 23, 1965, which reads, in pertinent part, as follows: 


The question whether a specification is unduly restrictive or is necessary to 
assure a quality product is most difficult to determine. Unquestionably it is 
possible for a competent and conscientious assembler to produce a quality assem- 
bly equal to or perhaps even better than a regular manufacturer of the complete 
assembly. However, due to the nature of the assemblies, it is difficult, if not 
impossible, to determine after assembly whether the various components used 
are first-class, compatible, properly assembled, etc. Furthermore, in view of the 
small quantity involved, in particular procurements, many times only one item, 
it is not feasible to provide for inspection during assembly. For this reason 
engineering experts apparently are hesitant to accept other than a standard, 
known and proven type of assembly from a manufacturer regularly engaged 
in the field. This is understandable when the overall importance of the particular 
assembly is considered. A similar problem is involved when a minimum accept- 
able grade of a product is established. Some will urge that the standard is too 
high and a waste of money, while others will argue that it is not high enough 
and will be more costly over all. 

The procurement statutes and the regulations issued thereunder require that 
specifications be drawn so as to afford the greatest amount of competition 
possible consistent with the needs of the Government. As stated in our letter of 
September 9, 1965, if you believe that the specifications under a particular Invi- 
tation for Bids are unduly restrictive and do not reflect a bona fide need of the 
Government, the matter should be taken up immediately with the administra- 
tive agency involved so that it may be considered before bids are required to be 
submitted. In the event that you do not agree that the administrative action 
taken is proper, bearing in mind that there is room for legitimate differences 
of opinion and that the administrative determination is entitled to substantial 
weight, the matter may be referred to this Office for consideration. 


The record before us establishes that neither Kennedy nor Powercon 
raised the issue with GPO before bid opening. In fact, it was not until 
GPO received Kennedy’s letter of August 27, 1971, eleven days after 
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the opening of bids under the second IF, that GPO became aware 
that Kennedy, without asking any questions regarding the interpreta- 
tion of paragraph 8.a. of the switchboard circuit breakers specifica- 
tions, intended to offer a switchboard superstructure and certain other 
components which are not the product of GE, the manufacturer of 
the circuit breakers offered by Kennedy. It, is therefore apparent that 
our suggestion to Powercon in 1-156680, September 9, 1965, was not 
heeded, nor did Kennedy comply with the requirements of paragraph 1 
of Standard Form 22 relating to explanations to bidders. 

Additionally, we note that GPO’s engineers made a presolicitation 
judgment that less risk of malfunction would be involved if both the 
circuit breaker and the switchboard were designed and tested to op- 
erate as a unit, and there is no evidence that this judgment has been 
changed, as was the case in the VA procurement considered in B- 
156680, supra. Further, any change in such requirement at this time 
would necessitate cancellation of the second IFB after exposure of 
the bid prices and issuance of a third IFB with attendant delay in 
the making of an award, since it is apparent that such change would 
not only affect the work involved but the contract price as well. 

Finally, the record indicates that Kennedy was not responsive to the 
descriptive data requirement in the second IFB with respect to the 
adequacy of identifying information as to the manufacturer of the 
switchboard. This is not an ambiguity in the bid, as you urge, which 
might be construed to bind Kennedy to furnish to the Government 
a switchboard which is the product of GE, the manufacturer whose 
name appears on the catalog pictures of the switchboard circuit 
breaker. Rather, there is an absence of identifying information as to 
the manufacturer of all of the components of the switchboard, and the 
blanket statements in Kennedy’s bid and descriptive data con- 
cerning compliance with the specifications do not remedy the deficiency. 
B-172006, supra, and decisions therein cited. In the circumstances, we 
concur with the position of GPO that Kennedy’s bid was properly re- 
jected as nonresponsive. 

With respect to your comments regarding the testing of the assem- 
bled switchboard and circuit breakers, we see nothing in GPO’s 
statement which could be construed as indicating that GPO desires 
that the manufacturer perform the test. 

Accordingly, since we see no legal basis for objection to the making 
of an award under the IFB to the lowest responsive bidder, your pro- 
test must be denied. 
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[ B-173052 J 


Contracts—Specifications—Qualified Products—Parts for Quali- 
fied Product 


Before rejection of unsolicited offers for repair kits for a generator on a qualified 
products list (QPL) under a solicitation containing a qualified components 
clause, and acceptance on a sole source basis of the QPL supplier's offer to furnish 
the kits, if time permits, and in view of paragraphs 3-102(c) of the Armed 
Services Procurement Regulation prescribing competition to the maximum ex- 
tent, a determination should be made if the kit was altered by the QPL offeror, 
or if the kits of the unsolicited offerors procured from the same source used by 
the QPL offeror, automatically qualified the kits under the applicable military 
specifications. If it cannot be determined that the parts in the kits have been 
altered or enhanced, or if the examination is not practical, award may be made 
to the QPL offeror and the unsolicited offerors advised of the kit parts requir- 
ing qualification testing for future procurements of the kits. 


To the Secretary of the Army, Novembr 26, 1971: 


Reference is made to the protest of Aerokits, Inc., against the 
possible award of a contract to another firm under request for proposals 
(RFP) DAAE07-71-R-0667 issued by the United States Army Tank- 
Automotive Command (USATACOM), Warren, Michigan, on Feb- 
ruary 16, 1971. This matter was the subject of a report dated August 25, 
1971, AMCGC-P, from the Deputy General Counsel Headquarters, 
Army Material Command. 

The RFP is for a procurement of 19,695 repair kits for a 25 amp 
generator, P/N 10950808. The closing date was originally March 8, 
1971. The solicitation contained a qualified components clause and 
at the time the solicitation was issued the Prestolite Company was 
considered to be the sole supplier for this kit. A determination was 
made pursuant to 10 U.S.C. 2304(a) (2), as implemented by para- 
graph 3-202.2(vi) of the Armed Services Procurement Regulation 
(ASPR), to negotiate without formal advertising. The above code 
provision authorizes the negotiation of contracts when the public 
exigency will not permit the delay incident to advertising. 

The repair kit is for use in connection with the above-mentioned 
generator. The generator is on a Qualified Products List (QPL) and 
Prestolite is the only approved source for the generator. Therefore, 
it was reasoned that Prestolite was the only source for the four QP 
kit parts used with other parts in the kit to maintain the generator. 
A previous procurement of the kit had been negotiated with Presto- 
lite in 1969. The four QP parts were the Plate and Seal, Ord. P/N 
10950813; Ball Bearing, Ord. P/N 10950814; Ball Bearing, Ord. P/N 
10950815; and Brush, Ord. P/N 7374852. However, in addition to the 
proposal received from Prestolite, unsolicited proposals were received 
from Aerokits and other offerors. The additional offerors indicated 
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they would procure-the QP parts from the same source that Prestolite 
utilizes. None of the proposals was accepted because it was felt that 
there was a likelihood that a reduction in price and a shorter delivery 
schedule could be obtained through further negotiations. 
Negotiations were reopened on March 23, 1971, with a closing date 
of April 2, 1971, and prospective offerors were advised that Presto- 
lite was the only approved source for the above-mentioned QP kit 
parts. Once again proposals were received from the unsolicited firms 
which had originally submitted offers. Such proposals offered to 
furnish the QP approved parts from manufacturers which are the 
same sources for the QP parts that Prestolite used in the QPL genera- 
tor. These offerors contend that such parts are therefore automatically 
qualified under paragraph 3.1.1.1 of specification MIL-G-12604F 
covering the generator. Paragraphs 3.1.1 and 3.1.1.1 of the specifica- 
tion provide : 
3.1.1 Repair parts requiring qualification. Repair parts, (Armatures, bearings, 
brushes and seals), furnished under this specification shall be products which 
have been tested and have passed the qualification tests specified herein and 
have been listed on, or approved for listing on the qualified products list (see 
4.2.2 and 6.3.1). 
3.1.1.1 Submitted generator assembly. Individual repair parts requiring qualifi- 


cation to this specification will be automatically qualified when those repair 
parts have been contained in a generator assembly that has been qualified. 


On April 8, 1971, USATACOM, Research, Development and Engi- 
neering Directorate, was requested to review its position that Presto- 
lite was the only source for these QP items and to determine if there 
were any other sources acceptable in lieu of Prestolite. In its reply 
of April 20, 1971, the Research, Development and Engineering Direc- 
torate again took the position that Prestolite was the only acceptable 
source for these items. Thus, on May 14, 1971, the contracting officer 
advised the unsolicited offerors that their proposals were considered 
nonresponsive since they were based on supplying the QP kit parts 
from sources other than Prestolite, the only approved source for these 
items. On May 21, 1971, the Research, Development and Engineering 
Directorate was requested to review specification MIL—G-—12604F, 
especially paragraph 3.1.1.1, giving attention to the impact of such 
provision on the acceptability of parts from manufacturers of the 
parts used in the QPL generator. 

On May 27, 1971, the contracting officer sent a letter to the un- 
solicited offerors rescinding the letter of May 14, 1971, and stating 
that their proposals were under evaluation based on the solicitation 
provisions including the qualified components clause. On June 7, 1971, 
the Research, Development and Engineering Directorate advised the 
procurement officials that contractors should be eligible for award who 
could furnish satisfactory evidence that the QP parts would be the 
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same as those furnished by Prestolite, and would so certify prior 
to award of the contract. On June 11, 1971, offerors were advised that 
negotiations were once again reopened and that to be considered for 
award offerors must furnish satisfactory evidence and certify that 
the QP parts they proposed to furnish were identical to the parts 
that were utilized in the 25 amp generator assembly tested and 
approved for QPL. Subsequently, by letter of June 18, 1971, Aerokits 
requested that the procuring activity furnish it with all qualified 
Government sources available to supply the QP kit parts in question. 

By letter of June 30, 1971, requesting best and final offers, offerors 
were advised that Prestolite was the only approved source for the 
parts in question, plus five additional parts in the kit. Offerors were 
further advised that the Command did not have necessary data avail- 
able to accept other than Prestolite’s parts, and to be considered for 
award proposals must contain a certification that the items offered were 
identical to or the same as the listed parts. While the listing showed 
both the ordnance part number and the Prestolite part number, it is 
reported that the letter of June 30 meant that offerors could supply 
only Prestolite parts or parts which had been certified by testing. 
By letters dated July 14, 1971, all offerors other than Prestolite were 
advised that their proposals were nonresponsive for failure to meet 
all the conditions set forth in the letter of June 30. 

It is the unsolicited offerors’ position that while Prestolite is the 

only approved source for the assembled generator, it is not the sole 
approved source for the kit parts which were used in the approved 
generator. These offerors disagree with the Command’s position that 
in order to be responsive the offeror must offer either Prestolite kit 
parts or qualify the offered parts through testing. Such offerors con- 
tend that the kit parts offered by Prestolite’s suppliers should be 
acceptable to the Government, since the information in the Command’s 
possession conclusively shows that they propose to furnish qualified 
parts in accordance with the RFP requirements, In this connection 
we note that engineering concurrence in the Toyo Bearing Mfg. 
Co., Ltd., as a second source for the bearings in the kit was based on 
ATAC’s evaluation of Prestolite data rather than by testing. In the 
concurrence letter of April 5, 1966, it is stated: 
It is the responsibility of the manufacturer to establish and report sufficient 
data to ATAC, the qualifying activity. ATAC will evaluate such data to deter- 
mine whether or not the item proposed for use is equivalent to the first source 
item(s) as previously approved in the qualified product and notify the appli- 
cant. Engineering concurrence or approval may be revoked if subsequent testing 
and evaluation by ATAC indicates that the item(s) do not meet the drawing, 
specification, and vehicle application requirements. 

In the contracting officer’s supplemental administrative report it is 
stated : 


475-947 O - 73 - 23 
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* * * The buying of components from Prestolite sources does not in itself 
prove Aerokits is giving us the Prestolite kit. This fact was explained to 
Aerokits at length. The Government (TACOM) does not know what manu- 
facturing processes Prestolite performs on these purchased items prior to their 
inclusion in the kit. We have been assured that some components are in fact 
subject to additional processing by Prestolite. However, representatives of Presto- 


lite, when asked by me, would not disclose or otherwise identify this process- 
ing. * * * 


The contracting officer’s statements appear to be bottomed on the 
following reported circumstances. At a meeting held on June 21, 1971, 
engineering personnel determined that the Command did not have a 
complete engineering package on the QP parts in the kit. It was 
therefore decided to inquire of the known sources for the parts to 
obtain the required information. All of the sources contacted were 
able to furnish the requested information with the exception of New 
Departure, one of the approved sources for the bearings, which was 
unable to give its corresponding part number for Prestolite part 
X-3626. However, Prestolite’s Kit-213 identifies that part with 
ordnance number 10950814, and the record shows New Departure part 
299503LR3068LK5 for this ordnance number. 

On June 25, 1971, the contracting officer held a meeting with Presto- 
lite in response to that firm’s request to discuss the ramifications of 
the competitive procurement indicated by the notification to the 
offerors of June 11. Prestolite representatives stated that the Govern- 
ment did not have a complete procurement package and wanted to 
know what the contracting officer was going to buy under the com- 
petitive solicitation. The representatives stated, among other things, 
that the Government would be accepting substitutes of components 
because it could not positively identify each component of the kit, 
and that Prestolite performed an additional manufacturing process 
on some of the parts. After inspecting the Government’s technical 
package for the kit, Prestolite’s representatives stated unequivocally 
that the package was not complete and that they would not give the 
Government the necessary information to make it complete. 

On July 1, 1971, the Technical Data Division of the Research, 
Development and Engineering Directorate, stated in reference to the 
June 21 meeting that further evaluation of the engineering package 
revealed that it is inadequate for competitive procurement, since 
some of the components “other than the four parts requiring quali- 
fication” are lacking in essential data. It was further found that no 
verification could be made that Prestolite does, or does not, process 
some of the parts prior to their inclusion in the kit. Based on these 
findings it was recommended that any contractor providing the kit be 
required to procure those items, on which complete engineering data 
was lacking, from Prestolite. 
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We find the record confusing as to whether four or nine parts in 
the kit are considered to be Qualified Products, and as to which 
specific QP parts the Command has complete technical data. In any 
event, it seems that the basic question for resolution is whether 
those parts requiring qualification to the military specification and 
being offered in the unsolicited proposals, were contained in the gen- 
erator assembly that was qualified. If the pertinent parts in the QPL 
generator, as supplied to Prestolite by the source manufacturers, 
were not altered by Prestolite in any material manner, it would appear 
that the source parts should be considered as having been automati- 
cally qualified under paragraph 3.1.1.1 of the military specification, 
and no further qualification testing of those parts is required. While 
Prestolite stated that it performs an additional process on some of 
the parts which it now furnishes in the kit, the relevant point is 
whether Prestolite did anything to the subject parts furnished for the 
QPL generator which was indispensable to the acceptability and 
proper performance of the generator. We assume, however, that Pres- 
tolite’s position would be that the operation which it states it now 
performs was also performed on some of the kit parts in the QPL 
generator and that the processing was essential to the proper per- 
formance of that generator. 

We believe that, since the Prestolite kit QP part numbers are iden- 
tifiable with part numbers of the source manufacturers, had Prestolite 
not contended that it performs an additional process on some of the 
parts the procurement would have proceeded on a competitive basis 
pursuant to the notice of June 11. This presents, therefore, a situation 
wherein the procuring activity proposes to exclude unsolicited pro- 
posals, offering source parts, from competing for the contract mainly 
by reason of a self-serving statement by the QPL offeror, and an 
apparent lack of technical data in the Command to completely refute 
or support the statement. In addition Prestolite refuses to identify 
the exact nature of the alleged manufacturing process or the part, 
or parts, in the kit on which the process is performed. 

ASPR 3-102(c) requires that negotiated procurements be on a 
competitive basis to the maximum practicable extent. This regulation 
places an affirmative responsibility on the purchasing activity for 
assuring that competitive procurement is not feasible and for acting 
whenever possible to avoid the need for subsequent noncompetitive 
procurements. The record does not indicate that the actual Prestolite 
QP parts and the corresponding source parts have been subjected 
to a comparative scientific inspection to determine whether they are 
essentially the same. In view of the administrative responsibility for 
assuring that competitive procurement is not feasible, and the par- 
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ticular circumstances here involved, we do not believe an award to any 
offeror would be justifiable on the present record. We therefore suggest 


that, if time permits for the procurement at hand, consideration should 
be given to making a comparative examination and analysis of the 
Prestolite kit parts and the corresponding source parts. Such an ex- 
amination by the pertinent engineers or other technical personnel 
in your Department having expertise in such matters should be made, 
perhaps in conjunction with the source manufacturers, to determine 
whether the source QP parts offered by the unsolicited offerors are 
for all practical purposes the same as those parts furnished in Presto- 
lite’s kit. As indicated above, if it can be determined from such an 
examination and analysis that the source QP parts are not materially 
altered or enhanced by Prestolite then the parts should be regarded 
as being automatically qualified under paragraph 3.1.1.1. 

If it cannot be determined from such an examination and analysis 
whether the source parts have been materially altered or enhanced when 
furnished in Prestolite’s kit, or if it is the considered judgment of your 
Department that such an examination is not practical, an award may 
be made to Prestolite, if otherwise proper. In that event, however, 
a determination should be made, and the unsolicited offerors advised, 
as to those specific parts for which qualification testing will be required 
before being accepted from sources other than Prestolite in any future 
procurements of the kit. 

We also call your attention to the evaluation, in paragraph 3b 
of the contracting officer’s supplemental administrative report, of the 
cost of certain parts in the kit against the total kit price to determine 
whether some foreign-manufactured parts could be supplied by an 
offeror who certified in the Buy American Certificate that each end 
product being furnished is a “domestic source end product.” That term 
is defined in the Buy American Act clause which is incorporated in 
the RFP by reference. For a manufactured item to qualify under the 
specified definition as a domestic source end product, the item must 
first be “manufactured” in the United States. We believe it is at least 
questionable from the present record that the kit, as distinguished from 
the individual manufactured parts comprising the kit, may properly 
be considered as having been “manufactured” in the United States so 
as to qualify the kit under the definition in the Buy American Act 
clause as a domestic source end product. It would therefore appear 
that an offeror who is awarded the contract, and did not list any 
exceptions in the Buy American Certificate or otherwise indicate that 
foreign-manufactured parts were being offered, might be required to 
furnish individual kit parts, all of which have been manufactured 
in the United States. 

The file forwarded with the report of August 25 is returned. 











Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 329 


[ B-172819 J 


Contracts—Labor Stipulations—Nondiscrimination—“ Affirmative 
Action Programs”—Minority Manpower Goals 


The award by an Atomic Energy Commission prime contractor, whose invitation 
for bids to install mechanical, electrical, and HVAC systems had been amended 
to provide for certification coverage under the Pittsburgh Plan and for the sub- 
mission of an affirmative action plan embodying goals and timetables of minority 
utilization, to the bidder who had certified that it was a signatory of the Pittsburgh 
Plan but did not submit an affirmative action plan rather than to the low bidder 
who although acknowledging the amendment did not comply with its require- 
ments was proper since the certification will bind the successful bidder to comply 
with the affirmative action plan conditions imposed in the invitation, and the 
affirmative action plan objectives could not be waived as minor informalities as 


it would have been improper after bid opening to afford the low bidder an 
opportunity to correct the bid deficiency. 


Bids—Subcontracts—Bid Forms—Copy Requirements 


The failure of the successful bidder under an invitation for bids issued by a 
Government prime contractor to comply with the requirement that proposals be 
submitted in triplicate was a minor deviation which properly was waived pursuant 
to section 1-2.405(a) of the Federal Procurement Regulations. Furthermore, the 
single copy submitted by the bidder was made available by the prime contractor for 


examination by any interested party at the time of bid opening. 


Contracts—Subcontracts—Specifications—Failure to Furnish 
Something Required—Information 


The requirements in an invitation for bids issued by an Atomic Dnergy Commission 
prime contractor for the installation of mechanical, electrical, and HVAC sys- 
tems to submit a price breakdown for numerous aspects of the work and a plan or 
schedule for accomplishing the work to include start and completion dates for all 
major construction, material procurement, need date for Government equipment, 
a manning table, and a list of lower tier subcontractors—information intended to 
assure the availability of adequate subcontractor support and not to prevent bid 
shopping—are not requirements that define or limit the bidder’s obligation under 
the contract since they are requirements that are related to the bidder’s ability to 
perform rather than the bidder’s obligation to perform. 


Bids—Subcontracts—Applicability of Federal Procurement Rules 


While the prime contractor under an Atomic Energy Commission (AEC) operat- 
ing type contract is not bound by the statutory and regulatory requirements that 
govern direct procurement by the Government, AEC Procurement Regulation 
9-59.002 provides for ABDC review of cost-type contractors’ procurement systems 
and methods, as well as review of individual procurement actions and, therefore, 
there is no basis to question the procurement determinations made under rules 
applicable to such AEC contracts or under rules governing direct Federal procure- 
ments in connection with the evaluation of bids submitted under an invitation for 
bids issued by an AEC prime contractor for the installation of mechanical, elec- 
trical, and HVAC systems. 


To the Limbach Company, December 1, 1971: 


This is in reply to your letter of April 30, 1971, protesting the rejec- 
tion of your bid and the award of a subcontract to a higher bidder by 
the Westinghouse Electric Corporation acting under its prime contract 

No, AT(11-1)-GEN-14, with the Atomic Energy Commission 
(AEC). 
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The invitation requested bids for the installation of mechanical, 
electrical, and HVAC (heating, ventilation, and air conditioning) 
systems and for the installation of laboratory furniture and other 
equipment. Your company submitted the lowest bid covering all of the 
work specified at $1,477,000 and a bond amount of $7,850. The Dick 
Corporation (Dick) submitted the second lowest bid at $1,570,000 and 
a bond amount of $10,990. After obtaining approval from the AEC, 
Westinghouse accepted the Dick bid. 

Your bid was rejected because it was determined to be nonresponsive 
to the bid conditions in amendment 4 to the solicitation, which set forth 
affirmative action and equal employment opportunity requirements. 

Briefly stated, these bid conditions defined the bidder’s obligation for 
performance of federally funded construction, in that each trade to be 
utilized was required to be covered either by the requirements of the 
“Pittsburgh Plan” (an affirmative action program for minority man- 
power utilization in the construction industry in Allegheny County 
agreed to between the Black Construction Coalition and certain Pitts- 
burgh Building trade unions and contractors), or by the minimum 
requirements of a detailed affirmative action plan as described in the 
bid conditions. 

The following specific provisions of the bid conditions contained in 
amendment 4 are relevant : 

Part I. 
o - o * * . . 


To be eligible for award of a contract under this Invitation for Bids, a bidder 
who, together with the labor organizations with whom it has collective bargaining 
agreements, is signatory, either individually or through an association, to the 
Pittsburgh Plan must execute and submit as part of its bid the following certifica- 
tion, which will be deemed a part of the resulting contract : 
cece aeiaceleneeani teeatnecineaiameaa a ncriesintaneenateaens a  s 





















(Name of Bidder) 


(a) it intends to use the following listed construction trades in the work under 
the contract, either itself or through subcontractors at any tier __.-__~¥_-E—E 


(b) the labor organizations with whom it has collective bargaining agreements 
who are signatories to the Pittsburgh Plan described in (b) above are as 
GRO OUGS | eticnehinticntiintisricinivinicetci tiers heaicaiiaceiaipelibla bbcinichiiitheitiiitaitshanla icitibipdiitiaiintes 


(c) the labor organizations with whom it has collective bargaining agreements 
= are not signatories to the Pittsburgh Plan described in (b) above are as 
ENO S  cciintaeentionnigeintplairtiniieantighntingicinntnealeheitinaalaectiilentiainthhiitlilndnstipilvindguite 


(da) the following is a full list of all present construction work or contracts to 
which it is a party in any capacity in Allegheny County, Pennsylvania : ——_»_ 
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and (e) it will comply, and require its subcontractors to comply, with all of the 
terms of the Pittsburgh Plan on all Allegheny County work in any trade for 
which it or its subcontractors are committed to the Pittsburgh Plan and will be 
bound by the provisions of Part II of these Bid Conditions on all Allegheny 
County work for all other trades. 


{Signature of authorized representative of bidder.] 
es * * - 7 * 


Part II. A. Coverage. The provisions of this Part II shall be applicable to those 
bidders, contractors and subcontractors in regard to those construction trades 
for which they : 

1, Are not or hereafter cease to be signatories to the Pittsburgh Plan referred 
to in part I hereof ; 

2. Are signatories to the Pittsburgh Plan but are not parties to collective 
bargaining agreements covering that trade ; 

8. Are signatories to the Pittsburgh Plan but are parties to collective bar- 
gaining agreements with labor organizations who are not or hereafter cease to 
be signatories to the Pittsburgh Plan; or 

4. Are no longer participating in an affirmative action plan acceptable to the 
Director, OFCC, including the Pittsburgh Plan. 

B. Requirement—An Affirmative Action Plan. The bidders, contractors and 
subcontractors described in paragraphs 1 through 4 above will not be eligible for 
award of a contract under this Invitation for Bids, unless such bidder has sub- 
mitted as part of its bid, and has had approved by the (agency ) a written 


affirmative action plan, embodying both (1) goals and timetables of minority 
manpower utilization,’ and (2) specific affirmative action steps directed at 
increasing minority manpower utilization by means of applying good faith efforts 
to carrying out such steps or is deemed to have submitted such a program pursuant 
to Section 3 of this Part II. Both the goals and timetables, and the affirmative 
action steps must meet the requirements of this Part II as set forth below for 
all trades which are to be utilized on the project, whether subcontracted or not. 

I. Goals and Timetables. The plan must set forth goals of minority manpower 
utilization for the bidder and all contractors and subcontractors for those trades 
not otherwise bound by the provisions of Part I hereof in terms of manhours, 
within at least the following ranges, for the following time periods, for each 
trade which will be used on the project upon which the bidder is bidding, within 
Allegheny County. 

(The last quoted paragraph is followed by several pages of goals and time- 
tables. ) 


* * * * * ¥ * 


2. Specific Affirmative Action Steps. The plans for the bidders, contractors 
and subcontractors must set forth specific affirmative action steps directed at 
increasing minority manpower utilization, which steps must be at least as 
extensive and as specific as the following : 

(This is followed by 16 specific steps. ) 


You failed to execute the certification as set out in Part I above, 
and you also failed to submit an affirmative action plan as required 
by Part IT B. It is the position of AEC that such failures created a 
situation in which, if awarded the contract, you would not have been 
bound to perform in accordance with the bid conditions. It was believed 
that an award to you in such circumstances would have constituted 
a counter-offer and would have provided you an option either to 
accept or refuse the contract. On the other hand, you contend that 
you were bound by the requirements of the bid conditions since your 
bid acknowledged receipt of this amendment and it was stated in 





1“Minority” is defined as including Negroes, Spanish-Surnamed Americans, Orientals 
and American Indians, 
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your bid that your proposal was prepared accordingly. You also 
contend that the failure to execute the certification prior to bid open- 
ing can be waived since the affirmative action plan provisions of the 
solicitation as originally issued provided for a compliance review after 
submission of the bid but prior to award, and since amendment 4 
did not eliminate this provision. 

In our opinion the information and certification required by Part 
I may be considered material only to the extent that it would require 
a bidder as a matter of contractual obligation to comply with the 
terms of the Pittsburgh Plan if the bidder is a signatory thereto 
or to comply with the affirmative action requirements in Part II of 
the bid conditions in the circumstances enumerated above. It is clear, 
therefore, that amendment 4 defined the limits of the bidders’ obliga- 
tions regarding equal employment opportunity and as such it formed 
a material part of the bid to which assent was properly required of 
all bidders at the time of bid opening. 

As to whether an obligation to comply with the Pittsburgh Plan 
would have resulted from the acceptance of your proposal, we are 
of the opinion that your commitment to comply with the Plan was 
sufficiently evidenced by your acknowledgment of amendment 4, by 
the statement that your bid was submitted accordingly, and by the 
evidence of record that at the time of bid opening you were a 
signatory of the Pittsburgh Plan. On the other hand, it is not clear 
that you made an offer to comply with an acceptable affirmative 
action plan, consisting of goals, timetables and steps as provided 
in Part II of the bid conditions, for any trade which may not have 
been committed to the Pittsburgh Plan. The fact that you failed to 
sign the certification which, in part, would expressly have committed 
you to comply with the provisions of Part II of the bid conditions, 
as well as your failure to submit any affirmative action plan created, 
on the whole, doubt as to whether you intended to meet the bid con- 
ditions of Part II, notwithstanding your acknowledgment of the 
amendment 4 and the statement that your bid was submitted “accord- 
ingly.” Since in the circumstances it could not be determined from 
the bid itself whether you intended to comply with the bid conditions 
in Part IT, it would have been improper to afford you an opportunity 
to decide after bid opening whether to correct the deficiency, and we 
must therefore conclude that rejection of your bid was required. 

You have also questioned whether the second low bid submitted 
by Dick was responsive, since Dick’s bid included affirmative action 
steps specified in the bid conditions in Part II, but did not spell out 
goals and timetables for their accomplishment. In view of this de- 
ficiency you question whether Dick’s bid was any more responsive 
than your bid, which failed to provide any affirmative action plan, 
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The basic reason for reaching different conclusions with respect to 
the responsiveness to the affirmative action plan requirements of your 
bid and Dick’s bid lies in the fact that Dick submitted the certification 
with its bid, which you failed to submit and which specifically provided 
that it “. .. will be bound by the provisions of Part II of these Bid 
Conditions [affirmative action plan] on all Allegheny County work 
for all other [non-Pittsburgh Plan] trades.” Since Part II of the Bid 
Conditions required, as quoted above, that each bidder’s goals and 
timetables be within at least the ranges, and for the time periods, 
set forth in the bid conditions, it is our opinion that Dick, by its 
certification, obligated itself to such goals and timetables notwith- 
standing its failure to include them with its bid. Since Dick did thus 
obligate itself, the failure to include specific goals and timetables be- 
came, not a matter of nonresponsiveness, but a minor informality 
which could be waived or cured prior to award. 

You also object to Dick’s failure to comply with the invitation re- 
quest that proposals be submitted in triplicate. You claim that since 
Dick submitted only a single copy of its bid you were deprived of the 
opportunity to determine whether Dick’s proposal was responsive as of 
the bid opening date. In this respect, Westinghouse has stated that 
the single copy of Dick’s bid was made available for examination by 
any interested party at the time of bid opening. In any event we 
feel that Dick’s failure to submit three copies of its bid was a minor 
deviation which could properly be waived. See Federal Procurement 
Regulations 1-2.405(a). 

Your protest takes note of the fact that Dick failed to furnish cer- 
tain information with its bid which was required by the solicitation, 
and you argue that its bid therefore should have been rejected as 
nonresponsive. 

In this regard, the solicitation required bidders to submit a price 
breakdown for the following aspects of the work: HVAC system, 
plumbing, process piping, structural/architectural, electrical-primary 
power, electrical-controls, and painting. Furthermore, a plan or sched- 


ule for accomplishing the work was required to be submitted and 
was to include: 


(1) Start and completion dates for all major construction phases. 
(2) Material procurement: Identify order placement and delivery dates for 
all major equipment, tanks, valves, ductwork, and other controlling items. Such 
dates must be verifiable by suppliers for these items. 

(3) Identification of a need date for each piece of Government Furnished 
Equipment shown in the Specification. 

(4) A manning table identifying superintendents and/or foremen to be 
assigned to the work, craft manpower to be assigned by calendar week and any 
shift work planned to meet the completion date. 


(5) A list of lower tier subcontractors, which list must be verifiable by 
Westinghouse. 
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As a general rule, it has been our position that offers of prospective 
contractors may not be rejected merely for failure to furnish with its 
offer information required to establish its qualifications. 39 Comp. 
Gen. 655, 658 (1960). 

In its report to this Office the AEC has taken the position that 
both the price breakdown and the planning information were requested 
for the purpose of determining the bidder’s qualifications and re- 
sponsibility. While the requirement for the above information was 
stated in mandatory terms, it does not appear that this information 
was intended to operate to define or limit the bidder’s obligations 
under the contract to be awarded. In prior decisions of this Office 
we have viewed requirements for similar information as being related 
to the bidder’s ability to perform rather than the bidder’s obligation 
to perform. See B-165689, January 29, 1969, and B-168396, Feb- 
ruary 2, 1970. While we have upheld the rejection of bids founded upon 
the failure of bidders to supply listings of lower tier subcontractors, in 
such cases the listings were required to prevent “bid shopping” and 
the use of subcontractors other than those listed in the bid was spe- 
cifically precluded. See, for example, 43 Comp. Gen. 206 (1963) and 
the standard clause in 41 CFR 5B-2.202-70. However, no such inten- 
tion is evident from the clause used in the present case. Moreover, 
AEC advises that the listing of subcontractors in this case was in- 
tended to assure availability of adequate subcontractor support for 
the work, and we believe the solicitation supports this view. 

Finally, you question whether Westinghouse was bound by the stat- 
utory and regulatory requirements which would govern direct pro- 
curement by the Government. In this connection we have recognized, 
in decisions concerning the same Atomic Energy Commission operat- 
ing type contracts as is here involved, that the contracting practices 
and procedures employed by prime contractors of the United States 
in the award of subcontracts are generally not subject to the statutory 
and regulatory requirements which would govern direct procurement 
by the United States. See B-170202, September 1, 1970, and B-169942, 
July 27, 1970. While the AEC Procurement Regulations (AECPR 
9-59.002) provide for AEC review of cost-type contractors’ procure- 
ment systems and methods, as well as for AEC review of individual 
procurement actions, we find no basis to question the procurement 
determinations made in this case under the rules applicable to this 
type of AEC contract or under the rules governing direct Federal 
procurements. 


For the foregoing reasons, your protest is denied. 
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Bids—Evaluation—Government Equipment, Etc.—Rental Evalu- 
ation Determination—Separate Facilities Contract 


The submission of the signature page of a facilities contract, accompanied by a 
covering letter and exhibits evidencing the contract provided for use of Govern- 
ment-owned facilities free of charge, with a bid under the small business and 
labor surplus set-aside portions of an invitation for bomb bodies that contained 
a Government-owned property clause stating a bidder proposing to use Govern- 
ment propert “SHALL NOT include in its offer price any ‘Rental Fee’ or ‘Use 
Charge’ for use of such property” complied with the terms of the clause, not- 
withstanding written permission to use the facilities was granted after bid 
opening, since the facilities contract did not require use approval prior to bid- 
ding and, therefore, the facilities contract constituted adequate approval for 
the use of the Government facilities in the possession of the bidder on a rent- 
free basis. 


Contracts—Awards—Labor Surplus Areas—Certificate of Eligi- 
bility—Submission With Bid Requirements 


Where under the small business and labor surplus set-aside portions of an 
invitation, the certificate of eligibility for first preference on the basis of 
the location of a contemplated subcontractor, submitted under the labor surplus 
area set-aside procedure prescribed by paragraph 1-—804.2(b) of the Armed 
Services Procurement Regulation, was recalled after bid opening—a conclu- 
sive Department of Labor determination—upon subsequent approval of the area 
as one of substantial unemployment, the prospective prime contractor properly 
was not allowed to utilize its post-bid opening first preference certificate, not- 
withstanding its small business status, for the recall of the subcontractor’s 
certificate was a denial of certification and, therefore, no valid certificate existed 
at bid opening time, and since the affirmative action of the small business con- 
cern after bid opening to improve its priority may not be accepted, its labor- 
surplus bid was nonresponsive. 


Contracts—Awards—Small Business Concerns—Set-Asides—Price 
Differential Computation 


In evaluating the small business and labor surplus set-aside portions of an 
invitation for bids prescribing that “the set-aside portion shall be awarded 
at the highest unit price awarded on the non-set-aside portion, adjusted to 
reflect transportation and other cost factors which are considered in evaluating 
bids on the non-set-aside portion,” and that “unit price shall include evaluation 
factors added for the rent-free use of Government property,” the adjustment 
of the award price to reflect the facilities rental represents a cost to the Gov- 
ernment and not a hypothetical cost to each bidder to eliminate any competi- 
tive advantage, and the award price for the labor surplus area set-aside should 
be computed to accurately reflect the actual transportation costs to the Gov- 
ernment provided no prohibitory price differential results. 


To the Secretary of the Navy, December 3, 1971: 


Reference is made to letter SUP 0222 dated November 16, 1971, 
and prior correspondence, from the Deputy Commander, Procure- 
ment Management, Naval Supply Systems Command, reporting on 
the protests of Intercontinental Manufacturing Co. (IMCO), Norris 
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Industries (Norris) and American Manufacturing Co. of Texas 
(AMCOT) against the proposed awards of contracts under the small 
business and labor surplus set-aside portions of invitation for bids 
(IFB) No. N00104-72-B-0123, issued by the Navy Ships Parts Con- 
trol Center (SPCC), Mechanicsburg, Pennsylvania. 

The IFB, issued on July 8, 1971, covered the procurement of 500- 
pound bomb bodies and set aside separate quantities of 236,315 each 
for awards to small business and labor surplus area concerns. For 
the reasons hereinafter stated, we concur with the determination of 
the SPCC contracting officer to award the small business set-aside 
portion of the IFB to AMCOT and to grant Norris first priority 
negotiation for award of the labor surplus set-aside portion of the 
IF B. However, we believe that, with respect to the labor surplus set- 
aside negotiation, SPCC should take into account other factors, dis- 
cussed below, to determine the ultimate “matching price” tendered 
to Norris. 

Norris (large business and labor surplus area concern) and IMCO 
(large business and labor surplus area concern) contend that the bid 
of AMCOT (small business and labor surplus area concern) should 
be rejected as nonresponsive for failure to submit the required written 
authorization of the cognizant facilities contracting officer for the 
use of Government facilities and equipment which the firm intends 
to utilize in the performance of any resulting contract. The first 
paragraph of the Government-owned property clause on page 14 
of the IF'B provided a space for a bidder to indicate whether it planned 
to use in the performance of the contract any item of Government 
property, including facilities in its possession. AMCOT indicated 
in the proper place on page 14 that it required the use of Government 
property to perform the work. The clause further advised that if 
bidders propose to use Government property, they “SHAZLZ NOT 
include in its offer price any ‘Rental Fee’ or ‘Use Charge’ for use 
of such property.” Paragraph 2(iii) required bidders, such as 
AMCOT, to submit the following information with their bids: 

(iii) the facilities contract or other instrument under which the Government 


Property is held, together with the written permission of the Contracting Officer 
having cognizance thereof authorizing its use; 


AMCOT did not timely submit the written permission of the cog- 
nizant facilities contracting officer, although subsequent to bid open- 
ing permission was granted. However, its bid contains the signature 
page from AMCOT’s facilities contract with the Naval Air Systems 
Command. In addition, the cover letter to the AMCOT bid reads, in 
pertinent part, as follows: 


Our N00019-67-C-9084 Facilities Use Contract grants permission for the 
rent-free use of the Government-owned facilities, located in our plant, which 











wo 


me 
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we propose to use in the production of the item. Because of various combina- 
tions of quantities that may be awarded by use of Schedule “A” and Exhibits 
A and B, the Contracting Officer may readily determine the amount of rental 
for total quantity of award to AMCOT. We are enclosing Schedule “A” Facility 
Lists for Hvaluation, which reflects various quantities of bombs and a cor- 
responding rental for those quantities indicated. In addition, as support infor- 
mation for Schedule “A,” we are enclosing Exhibits A and B, which list the 
facilities for quantities as indicated on Schedule “A.” Permission authorizing 
such use of Government-owned facilities is evidenced by the enclosed signature 
page from our Facilities Use Contract. “Our contract states that we may use 
the facilities without charge in the performance of prime contracts with the 
Government which specifically authorize use without charge.” Therefore, our 
bid does not contain any amount for rental payment for the use of those facili- 
ties. We have previously been granted authorized use of the facilities, for pro- 
duction under current contracts. The enclosed Exhibits also indicate the 
percentage of use proposed for this IFB and concurrent use for other contracts. 
{Italic supplied.] 


Section “M” of AMCOT’s facilities contract contains the following 


pertinent language prescribed by paragraph 7—702.12 of the Armed 
Services Procurement Regulation (ASPR) : 


USE AND CHARGES (1968 JUNE) 
(ASPR 7-702.12) (D-61) 


(a) The Contractor may use the Facilities without charge in the performance 
of: 


(i) Prime contracts with the Government which specifically authorize use 
without charge, 

(ii) Subcontracts held by the Contractor under Government prime contracts 
or subcontracts of any tier thereunder if the Contracting Officer having cog- 
nizance of the prime contract concerned has authorized use without charge 
by approving a subcontract specifically authorizing such use or has ctherwise 
authorized such use in writing, and 

(iii) Other work with respect to which the Contracting Officer has authorized 
use without charge in writing. [Italic supplied. ] 


In implementation of the use and charges clause, the facilities contract 
contains the following language : 

1.1. In addition to the rent-free use authorized by paragraph (a) of General 
Provision No, 2, entitled, “Use and Charges,” the facilities shall be available for 
the Contractor’s use during the period of this contract for the performance of 
contracts with agencies of the Federal Government and subcontracts thereunder 
provided that the contractor shall pay rent for such additional availability 


and right to use in accordance with the charges prescribed by General Provisions 
No. 2 entitled “Use and Charges.” 


Our Office had occasion to consider a strikingly similar set of cir- 
cumstances in B-171469, April 20, 1971. In that case, the Raytheon 
Company, in response to an IFB containing substantially analogous 
language as that quoted above, attached to its bid reproduced pages 
from its facilities contract, which included virtually identical language 
to that found in AMCOT’s facilities contract. Under that factual situa- 
tion, we held that : 


Under the terms of * * * [language practically identical to that contained 
in the subject IFB] Raytheon’s bid must be considered to have complied with 
such terms by stating that the company planned to use certain Government- 
owned facilities and that it was authorized to do so under the terms of Facilities 
Contract No. N00019-68—C-—9051. The facts present here are clearly distinguish- 
able from those in B—154598, supra. In that case the rejected bidder's Govern- 
ment facilities contract contained a provision which specifically required the 
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contractor to obtain written approval to use the facilities prior to bidding on 
an invitation. Here, Raytheon’s facilities contract did not require such addi- 
tional approval. It is also clear that the contracting officer having cognizance 
over the facility in question so interpreted the provisions of the facilities con- 
tract, since he verified Raytheon’s rental computation for use of the property 
for the purposes of the subject IFB. Cf. 88 Comp. Gen. 79 (1958). 


Norris characterizes this decision as creating an exception not appli- 
cable here to the mandatory submission of written permission to use 
Government facilities. Norris argues that the IFB here stipulates un- 
equivocally that bids must be based on rent-free use of required 
Government facilities, whereas the Raytheon decision reflects no such 
stipulation in the IFB there involved. Moreover, it is contended that 
the Raytheon and AMCOT facilities contracts only authorize use of 
facilities without permission “provided that the contractor shall pay 
rent for such additional availability and right to use.” Therefore, 
Norris concludes, since the present IFB requires bids on a rent-free 
basis, the AMCOT facilities contract did not constitute adequate 
authorization, as it did under the circumstances of the Raytheon case. 

The IFB in the Raytheon case permitted bidders to bid on the basis 
of rent-free use or on a rental basis for the use of Government property. 
Raytheon bid on a rent-free use basis. Particularly important here is 
the fact that both IF'B’s specially precluded bidders from including 
in their bid prices any charge for rental covering the Government 
property which they intended to use. Moreover, nothing in AMCOT’s 
facilities contract required the contractor to obtain written approval to 
use the facilities on prime Government contracts prior to bidding on 
any procurement. We find no basis upon which to not apply the 
rationale of the Raytheon decision to the facts of this case. In con- 
sonance therewith, we find that the facilities contract constituted 
adequate approval for the use of the Government facilities in the 
possession of AMCOT. 

Norris claims that AMCOT’s bid “may be nonresponsive for failure 
to provide accurate and complete information regarding Government 
facilities to be used.” We see no reason, on the record, to discuss this 
aspect of the protest in depth. It is sufficient to note that SPCC eval- 
uated AMCOT’s bid on a common basis with other bids and found it 
to be reasonable and in accordance with the terms of the IF'B. 

With respect to the labor surplus set-aside portion of the IFB, 
section 30.20 sets forth the standard notice of labor surplus area set- 
aside prescribed by ASPR 1-804.2(b). In pertinent part, that section 
reads as follows: 


* * * Negotiations for the set-aside portion will be conducted with such bidders 
in the following order of priority : 


Group 1. Certified-eligible concerns with a first preference which are also 
small business concerns. 


Group 2. Other certified-eligible concerns with a first preference, 
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j Group 3. Certified-eligible concerns with a second preference which are also 
small business concerns. 

Group 4. Other certified-eligible concerns with a second preference. 

Group 5. Persistent or substantial labor surplus area concerns which are 

also small business concerns. 

Group 6. Other persistent or substantial labor surplus area concerns. 

Group 7. Small business concerns which are not labor surplus area concerns. 
* * * * * * * 


(ec) Identification of Areas of Performance. Each bidder desiring to be con- 





sidered for award as a labor surplus area concern on the set-aside portion of 
this procurement shall identify in his bid the geographical areas in which he 
proposes to perform, or cause to be performed, a substantial proportion of the 
production of the contract. If the Department of Labor classification of any 
such areas changes after the bidder has submitted his bid, the bidder may change 
the areas in which he proposes to perform, provided, that he so notifies the 
Contracting Officer before award of the set-aside portion. Priority for nego- 
tiation will be based upon the labor surplus classification of the designated pro- 
duction areas as of the time of the proposed award. 

(d) Eligibility Based on Certification. Where eligibility for preference is based 


upon the status of the bidder as a “certified-eligible concern,” the bidder shall 
furnish with his bid evidence of its certification or its first tier subcontractors’ 
certification by the Secretary of Labor. 


In accordance with paragraph 30.20(d), both IMCO and AMCOT 
timely submitted certificates of eligibility for first preference on the 
basis of the location of their contemplated subcontractor. In addition, 
AMCOT submitted its own second preference certificate covering its 
Fort Worth, Texas, plant. Norris submitted a timely first preference 
certificate with its bid. However, on August 25, 1971, 9 days after bid 
opening, the Texas Employment Commission, for the Department of 
Labor, recalled the first preference certificates of the intended subcon- 
tractor of AMCOT and IMCO because the issuance of the certificates 
did not conform to the Department of Labor regulations in 29 CFR, 
part 8. While IMCO and AMCOT challenge the Department of Labor 
criteria for entitlement to first preference in the area of their intended 
subcontractor, the fact remains that the subcontractor was not entitled 
to the first preference certificate on the date of bid opening since the 
firm was not located in an area (Cass County, Texas) of substantial 
unemployment. See 29 CFR 8.7(b); and section 30.20(b) (2) (i) of 
the IFB. We have no jurisdiction to substitute our judgment for that 
of the Department of Labor as to labor surplus area designations. 

On September 1, 1971, the Department of Labor, in the ordinary 
course of business, officially designated the Fort Worth, Texas, area 
as one of substantial unemployment. Whereupon, on September 2, 1971, 
AMCOT applied for, received and subsequently transmitted to the 
contracting officer a first preference certificate for its own plant at 
Fort Worth. The SPCC contracting officer refuses to consider this 
first preference certificate. He proposes to extend priority negotiation 
opportunity on the labor surplus set-aside portion of the IFB to 
eligible firms in the following order: (1) Norris, as a largé business 


with a valid first preference certificate of eligibility; (2) AMCOT, 
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as a smal] business with its own second preference certificate submitted 
with the bid; and (3) IMCO, as a large business with a second prefer- 
ence based on the Department of Labor’s permission granted to back- 
date the subcontractor’s invalid first preference certificate. 

We have carefully reviewed the extensive legal arguments of 
AMCOT that SPCC consider AMCOT for first priority negotiation 
based on its September 2 certificate since it has a small business status 
and, therefore, allegedly falls into priority group 1, while Norris as 
a first preference large business falls into priority group 2. We con- 
clude that there is no legal authority for the SPCC contracting officer 
to allow AMCOT to utilize its post-bid-opening first preference cer- 
tificate on its Fort Worth plant. 

Initially, we note that 29 CFR 8.9(b) provides that certificates of 
eligibility shall be valid for a period of 6 months or until recalled by 
the agency or surrendered, whichever is earliest. Citing this provision 
and IFB section 30.20(c), quoted above, AMCOT distinguishes deci- 
sions of our Office wherein we have held that, after bid opening, a 
bidder could not take affirmative action to upgrade his labor surplus 
preference eligibility. See, for example, 47 Comp. Gen. 543 (1968). 
Therefore, AMCOT argues that no such upgrading occurred since 
AMCOT had a valid first preference on the bid opening date and, 
in any event, priority for negotiation, in the language of the IFB, 
“will be based upon the labor surplus classification of the designated 
production areas as of the time of the proposed award.” Also, since 
the classification change in the Fort Worth area was not initiated by 
the bidder, AMCOT is permitted a change in the area of performance 
that does not result in a change in the order of priority from that 
stated in its bid. 

The Department of Labor views the viability of an improperly issued 
certificate to be other than as asserted by AMCOT. We admit that the 
language of 29 CFR 8.9(b) would seem to support AMCOT’s conten- 
tion that the first preference certificate of its subcontractor was valid 
until recalled 9 days after bid opening. However, section VIII of 
Department of Labor Training and Employment Service Program 
Letter No. 2558 dated February 27, 1970, providing guidelines to state 
employment security agencies, in implementation of 29 CFR 8, 
provides: 


The disapproval of an application for certification, or the recall of a certificate 
[by the state offices] constitutes a denial of a certificate.* * * 


Moreover, Department of Labor Field Memorandum 6-71 of Janu- 
ary 8, 1971, which constituted a change to the above program letter, 
pointed out to Labor field personnel an interpretation of the Solicitor 
of Labor, as follows: 
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Of great importance to local ES office operations are two recent interpretations 
on DMP-4 regulations provided by the Solicitor of Labor. One interpretation 
states that “a certificate issued contrary to revised regulations constitutes a 
denial of a certification. It must be recalled to protect the employer from posses- 
sion and continued use of an invalid document.” * * * 


Also, correspondence with the contemplated subcontractor of 
AMCOT and IMCO indicates a consistent position in this regard. In 
a letter dated October 13, 1971, from the Acting Deputy Manpower 
Administrator to the Regional Manpower Administrator, Dallas, it 
was stated: 


* * * No formal notification to the firm [contemplated subcontractor] is neces- 
sary from this office since a certificate issued contrary to regulations constitutes 
no certification and, therefore, the recall of such an invalid document is not an 
issue for appeal. 

With respect to the certificate issued to the American Manufacturing Com- 
pany of Texas on September 2, 1971, Fort Worth, Texas, the firm was eligible 
to receive its first preference certificate as of September 1, 1971, the date the 
area was Officially designated as one of substantial unemployment. Under the 
regulations, no predating of this certification is legal. The survey process is uni- 
formly applied to all areas when the official announcement is made, which is the 
first day of the month following the survey recommendations. There are no 
exceptions to this rule. 


See our decision 50 Comp. Gen, 559, February 16, 1971, wherein we 
quoted in full the Solicitor of Labor’s interpretation referred to in 
Field Memorandum 6-71. 

Therefore, it is our view that, while AMCOT in good faith repre- 
sented the first preference status of its subcontractor, such status was 
not legally in existence at bid opening. We do not subscribe to 
AMCOT’s reliance on paragraph 30.20(c) of the labor surplus area 
terms and provisions to claim first preference eligibility. Our Office 
has permitted bidders to utilize that paragraph so long as such utiliza- 
tion does not result in an advancement of priority. We view that 
paragraph as providing a purely procedural method whereby bidders 
can change the areas of performance should the Department of Labor 
reclassify an area of performance between bid opening and award. 
We specifically dispelled the alleged responsibility aspects of the labor 
surplus area provision in section 30.20(c) of the IFB. See 47 Comp. 
Gen., supra, at page 549, where we stated : 

It may be said that the labor surplus area provisions carry a connotation 
of responsibility rather than responsiveness in that they state that “Priority 
for negotiation will be based upon the labor surplus class of the designated 
production areas as of the time of the proposed award.” However, we do not 
regard the quoted language as indicative of responsibility on the basis that 
evidence of surplus labor area class may be furnished after bid opening but 
prior to award. In the context of the entire paragraph, which is entitled “Iden- 
tification of Areas of Performance,” the quoted language must be read in the 
light of the preceding sentence: “If the Department of Labor classification of 
any such area [the geographic area identified in the bid] changes after the 
bidder has submitted his bid, the bidder may change the areas in which he 


proposes to perform, provided, that he so notifies the contracting officer before 
award of the set-aside portion.” 


475-947 O- 73 - 24 
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While the change in the classification of Fort Worth did not result 
from any affirmative action by AMCOT, the issuance of the first 
preference certificate did so result from action taken by AMCOT. 
AMCOT’s affirmative action in applying for the certificate, if per- 
mitted to stand, would clearly displace Norris to its prejudice in the 
order of priority for negotiations. See B-156374, September 3, 1965. 
We must conclude that since AMCOT had no valid certificate at bid 
opening, the consistent holdings of our Office that evidence of a certifi- 
cate of eligibility cannot be supplied after bid opening should prevail. 

We recognize that, by virtue of this conclusion, AMCOT appears 
to be penalized since it did not, as have others, place itself in a lesser 
category of preference prior to bidding only to take affirmative action 
to improve its post-bidding status. But we cannot permit AMCOT to 
choose its order of priority based on events occurring subsequent to 
bid opening. See, again, 47 Comp. Gen., supra, at page 549, where we 
advanced the general rule that: 

Hence, under the labor surplus area provisions, a bidder may change his area 
of performance originally certified if the classification of that area is changed 
by the Department of Labor but the change must not result in an advancement 
in priority preference. See B-156374, September 3, 1965. In other words, an 
authorized change is permitted provided the bidder will perform in the same 
category stated in his bid, but not if the change would improve his position in 
order of priority. We therefore regard these provisions as unrelated to responsi- 
bility since the bidder is precluded from taking unilateral action affecting his 
previously stated area of performance and any change, if authorized, is one not 
affecting his relative position of priority vis-a-vis other bidders. 

In view thereof, it is our opinion that the requirement in the invitations and 
the RFP respecting the submission of evidence of certification as a “certified- 


eligible concern” is one of responsiveness as to which the critical time is bid 
opening or the date fixed for receipt of proposals, 


Norris contends that the award prices to be offered on both set-asides 
should not be adjusted to reflect either a facilities rental factor or 
transportation costs to the Government to other than the actual destina- 
tions to which the bomb bodies will be shipped. The contracting officer 
believes that the proposed set-aside procedures comport strictly with 


the IF B’s small business and labor surplus set-aside notices which 
state : 


* * * The set-aside portion shall be awarded at the highest unit price awarded 
on the non-setaside portion, adjusted to reflect transportation and other cost 
factors which are considered in evaluating bids on the non-set-aside portion * * * 

The details supporting the proposed awards to Norris and AMCOT 
are as follows: 
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NORRIS [Labor surplus set-aside] 





Facilities Rental Freight 
Total Unit Total Unit 
Norris $710, 340, 48 $1, 716, 966, 86 
AMF (non-set-aside awardee) 238, 717. 61 1, 517, 102, 14 
Difference 471, 622.87 $1. 965 199, 864,72 $0, 833 
Total difference ($1.965 + 
$.833) 2. 798 
Non-set-aside unit price (AMF) 51. 00 
Less 2. 798 
Set-aside unit price for 
Norris 48, 202 


AMCOT [Small business set-aside] 


AMCOT $425, 830. 58 $701, 389. 41 
AMF (non-set-aside awardee) 238, 717. 61 *, 517, 102, 14 
Difference 187,112.97 $0, 78 813, 712. 73 ($3, 399) 
Total difference ($3.399—$, 78) 2. 619 
Non-set-aside unit price 
(AMF) 51. 00 
Plus 2. 619 





Set-aside unit price for 
AMCOT 53, 619 


Norris points out that the purpose for establishing an award price 
results from, in the case of the labor surplus set-aside, the statutory 
prohibition against the payment of a price differential for placing 
contracts in labor surplus areas. With respect to adjustment of the set- 
aside award price to reflect the facilities rental factor, Norris claims 
that such factor does not represent a cost to the Government but only a 
hypothetical cost to each bidder to eliminate any competitive advan- 
tage. Norris differentiates between the evaluation of bids based on 
cost factors and the actual award price on the set-asides. We do not 
agree. The set-aside notice in section 30.20(b) (4) of the IF'B contains 
the following definition of “unit price” : 

(4) “Unit Price” shall include evaluation factors added for the rent-free use 
of Government property. 

Since the contracting officer proposes to follow the award procedure 
set out in the IF'B as prescribed by ASPR 1-804, we have no basis 
upon which to interpose objection thereto. Also, while Norris as a 
facilities contractor may have absorbed various costs of modification, 
maintenance, etc., the Government has paid for and supplied the prop- 
erty to Norris, which must be characterized as a cost to the Govern- 
ment. The use and amortization of Government property result in 
additional costs to the Government which must be recognized. See 
B-153188, March 9, 1965 ; and 48 Comp. Gen. 327 (1963). 
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As far as the adjustment of an award price to reflect the lowest or 
actual transportation costs to the Government, Norris points out that 
the IFB called for f.0.b. origin prices with freight costs to be paid by 
the Government. The non-set-aside award made under the IF'B to 
AMF Incorporated requires delivery to four designated bomb-loading 
plant destinations. However, Norris believes, and SPCC appears 
to agree, that subequent to the set-aside awards, the Government may 
very well reduce transportation charges by modifying existing con- 
tracts to call for delivery to the nearest bomb-loading facilities. 

As stated above, the contracting agencies may not pay a price dif- 
ferential when awarding contracts under the labor surplus area 
set-aside program. In view thereof, the invitation contains the above- 
quoted provision in the set-aside notice setting forth the criteria to 
establish the award price of the set-aside. We understand that the Gov- 
ernment will change delivery points (bomb-loading facilities) to re- 
duce its transportation costs. Even though the non-set-aside award 
reflected four destinations named in the IFB, the delivery schedule 
calls for initial deliveries by January 5. Thus, it appears that if, as we 
believe, AMCOT will be eligible for the small business set-aside award 
and Norris first in line for negotiation under the labor surplus area 
set-aside, SPCC may be in a position to determine actual destination 
points. If such is possible, we believe that the award price tendered 
to Norris should be computed to accurately reflect the actual transpor- 
tation costs to be incurred by the Government, provided, of course, no 
prohibited price differential results therefrom. 

We are enclosing a copy of a letter from IMCO, received on Novem- 
ber 30, 1971, for your Department’s consideration and appropriate 
reply. We believe that the letter relates to matters of procurement 
policy which are not entirely germane to these protests; that is, the 
propriety of the established procedures used in determining the rea- 
sonable rental values of Government facilities in the possession of 
contractors under facility contracts. 
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[ B-173953 J 


Contracte—Awards—Labor Surplus Areas—Certificate of Eligibil- 
ity—Validity Determination 


The untimely submission of a certificate of eligibility—subsequently recalled— 
under a labor surplus area set-aside by a smal] business concern, who in contrast 
to Government-owned facilities operated under contract, owns its facilities and 


failed to exercise his independent judgment, or discretion since the solicitation 
and regulations requiring the certificate to be submitted with an offer were man- 
datory, and reliance on the Comptroller's decisions was appropriate in view of 
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81 U.S.C. 1, et seq., authorizing the disallowance of credit in the accounts of fiscal 
officers for payments under an illegal contract. 


Contracts—-Government Property—Disposal—Policy to Minimize 
Ownership 


The award of the non-set-aside portion of a labor surplus area procurement 
for projectiles to a contractor operating a Government-owned facility (GOCO) 
rather than to a contractor owning his facility and utilizing Government-owned 
production equipment is not violative of the policy to minimize Government 
ownership of industrial facilities stated in Department of Defense Directive 
4275.5, November 14, 1966, under the heading “Industrial Facility Expansion 
Policy,” for although the award will keep the Government facility in existence, 
no acquisition, expansion, construction, or use of property to increase produc- 
tion is entailed. Furthermore, the solicitation provided for the participation of 
GOCO contractors, and the approval of accounting procedures, removes the 
possibility of a portion of the GOCO contractor's cost being allocated to its cost- 
reimbursable contract with the Government. 


Wage and Price Stabilization—Contract Matters—Prices—Escala- 
tion Clause Coverage 

The omission of a price escalation clause to reflect the impact of Executive Order 
11615, August 15, 1971, which provides for the stabilization of prices, rents, 
wages, and salaries, from a request for proposals to furnish projectiles that was 
issued to both Government-owned, contractor operated facilities and privately 
owned facilities utilizing Government-owned production equipment does not 
make the solicitation defective. The opportunity during negotiations to propose 
a contract with an escalation provision having been declined by the protestant 
because the maximum amount of the escalation would have to be added to the 
price, it is not appropriate after submission of a proposal to contend an award 
cannot properly be made on the basis of proposals which, as was the case with 
the protestant’s proposal, did not include an escalation clause. 


To Storey, Bryan and Silverstein, December 3, 1971: 


Reference is made to two telegrams dated September 10, 1971, 
from Golden Industries, Inc. (Golden), and to your subsequent 
correspondence on behalf of Golden protesting against the rejection 
of a certificate of eligibility submitted by Golden under RFP DAAA 
09-71-R-0143 (RFP-0143), issued by the Army Ammunition Pro- 
curement and Supply Agency, Joliet, Illinois. 

The instant protest, and those of two other firms, arise from the pro- 
curement by the Ammunition Procurement and Supply Agency 
(APSA) of the Army’s requirements for 155mm projectiles. It appears 
from the record that there are only five facilities equipped to manu- 
facture this item : 


Scranton Army Ammunition Plant (Chamberlain Manufactur- 
ing Corporation) ; 

Louisiana Army Ammunition Plant (Sperry Rand Corporation) 

Twin Cities Army Ammunition Plant (Donovan Construction 
Company) 
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Chamberlain Manufacturing Corporation, New Bedford, 
Massachusetts 
Golden Industries, Inc., Sylacauga, Alabama. 


The Scranton, Louisiana and Twin Cities plants are Government- 
owned facilities operated in whole or in part by Chamberlain, Sperry 
Rand and Donovan, respectively. In contrast to these Government- 
owned, contractor-operated (GOCO) facilities, Chamberlain (New 
Bedford) and Golden are privately owned facilities which utilize 
Government-owned production equipment. Golden is the sole small 
business concern among the five offerors. All five facilities were active 
in the production of 155mm projectiles during Fiscal Year 1971, in 
which they were operating under fixed-price contracts for supplies. 
Additionally, each plant had a cost reimbursable contract to cover 
the maintenance of equipment and the assignment of the equipment 
to its contracts. 

The referenced solicitation was issued on July 15, 1971, for a supply 
of these projectiles. Offerors were permitted to submit prices on vari- 
ous quantity ranges of projectiles, one of which was “Range B 980,001 
to 1,120,000.” In regard to this quantity range, the solicitation 
provided : 

In addition to the quantity of Range B shown above, a like quantity has 
been set aside for award to a labor surplus area concern. 

Section C of RFP-0143 contained the clause “Notice of Labor 
Surplus Area Set-Aside (1970 JUN)” (ASPR 1-804.2(b) (1) ), which 
established the procedures for the negotiation of the set-aside portion 
of the procurement. Priority for such negotiations descended through 


the following 7 groups: 


Group 1. Certified-eligible concerns with a first preference which are also 


small business concerns. 
Group 2. Other certified-eligible concerns with a first preference. 
Group 3. Certified-eligible concerns with a second preference which are also 


small business concerns. 
Group 4. Other certified-eligible concerns with a second preference. 
Group 5. Persistent or substantial labor surplus area concerns which are also 


small business concerns. 
Group 6. Other persistent or substantial labor surplus area concerns. 
Group 7. Small business concerns which are not surplus area concerns. 


“Certified-eligible concerns with a first preference,” by definition under 
paragraph (b)(2)(i) of the above-cited clause, must have been 
“certified by the Secretary of Labor in accordance with the 29 CFR 
8.7(b) and 8.7(c), with respect to the employment of disadvantaged 
persons residing within such sections or areas” of unemployment or 
labor surplus. Paragraph (d) of the clause advised offerors : 

Where eligibility for preference is based on the status of the offeror as a 


“Certified-eligible concern,” the offeror shall furnish with his offer evidence of 
its certification or its first tier subcontractors’ certification by the Secretary of 


Labor. 
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The solicitation, as amended, established August 30, 1971, as the clos- 
ing date for receipt of proposals. Golden timely submitted a proposal 
in which it certified itself to be a small business concern, and indicated 
that the contract would be performed in, and the items would be fur- 
nished from, Sylacauga, Talladega County, Alabama. The cover letter 
accompanying the proposal stated : 

We wish to note that our company is eligible for the Labor Surplus Set-Aside 

as well as being a Small Business. 
Golden identified three other geographical areas in the blanks pro- 
vided by paragraph (c) of the “Notice of Labor Surplus Area 
Set-Aside” clause, thereby indicating the basis for its desire to be con- 
sidered for award as a labor surplus area concern on the set-aside 
portion of the procurement. However, apparently through inadvert- 
ence, Golden did not furnish a certificate of eligibility with its initial 
proposal nor otherwise indicate that it was a “certified-eligible” concern 
based on performance of any work in Talladega County. 

Amendments 0011 and 0012 to the solicitation opened negotiations 
on September 1 and closed negotiations on September 10, 1971. On 
September 7, Golden submitted to the procuring activity for inclusion 
with its proposal a certificate of eligibility. The certificate, dated 
August 27, 1971, certified Golden for the first preference group on the 
basis of an agreement to hire disadvantaged individuals residing 
within “Talladega County, Alabama.” By letter of September 9, 1971, 
the procuring contracting officer returned the certificate to Golden 
with the advice that the failure to submit the certificate prior to the 
closing date for receipt of proposals precluded its consideration. In 
support of his conclusion, the procuring contracting officer referred to 
paragraph (d) of the “Notice of Labor Surplus Area Set-aside” clause, 
quoted above, and to our decisions, 47 Comp. Gen. 543 (1968) and 
B-171815, May 28, 1971. We also observe that paragraph 1-804.2 of 
the Army Materiel Command Procurement Instruction provides: 

A copy of the Department of Labor’s certification must be submitted with the 
offer, in order to qualify for labor surplus area preference. This requirement is 


one of responsiveness that cannot be supplied or corrected after time for bid 
opening or date fixed for receipt of proposals. 


You then protested to our Office against the contracting officer’s action 
in rejecting the certificate of eligibility. 

By letters of October 27 and November 12, 1971, Chamberlain Manu- 
facturing Corporation (Chamberlain), an offeror who has protested 
to our Office that it would be improper to accept Golden’s certificate 
of eligibility, argued that our Office has consistently held that “sub- 
mission of the certificate on or before the due date of a bid submission 
runs to the responsiveness of the submission and a failure to so submit 


disqualifies the bidder.” Additionally, Chamberlain observed that 
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Talladega County, Alabama, was first designated an area of substan- 
tial unemployment in the August 1971 issue of “Area Trends in Em- 
ployment and Unemployment,” published by the U.S. Department of 
Labor. It is stated on page 1 of that publication: 

For purposes of Federal procurement preference, all changes in the substantial 

or persistent classifications are effective on September 1, 1971. 
Chamberlain contends that for this reason, “the certificate of eligi- 
bility was illegal and unenforceable and of no consequence on the 
date of its issuance with respect to this procurement. * * *.” Although 
award of the non-set-aside portion of the procurement has been made 
to an offeror other than Golden, award of the set-aside portion has 
been withheld pending issuance of our decision. 

You first contend that the rejection or acceptance of your certifi- 
cate of eligibility was a matter for the independent judgment of the 
contracting officer. You state that in rejecting the certificate, the con- 
tracting officer abdicated to this Office the responsibility of exercis- 
ing his discretion, thereby making his decision a nullity. You cite 
United States v. Mason & Hanger Co., 260 U.S. 328 (1922) ; Arnold v. 
United States, 404 F. 2d 953, 186 Ct. Cl. 117; Schlesinger v. United 
States, 182 Ct. Cl. 571 (1968). 

United States v. Mason & Hanger, supra, accorded finality to 
the contracting officer’s approval of an item of cost incurred by a con- 
tractor whose cost-reimbursement contract provided that such deci- 
sion “shall govern,” 260 U.S. at 325, and that “the statement so made 
and all payments made thereon shall be final and binding upon both 
parties * * *.” Jd. We must agree with the administrative position that 
the above case, which is concerned with the finality of a decision under 
a “Disputes-type” contractual provision, is distinguishable from the 
instant case involving the propriety of entering into a proposed 
contract. 

In Arnold v. United States, supra, the court held that salary pay- 
ments could not validly be withheld under a statute requiring the 
Secretary of the Air Force or his designee to order withholding, where 
neither the Secretary nor his designee made the required determination 
and where the order was issued without any exercise of discretion by 
the Air Force. In observing that the order was issued solely as a me- 
chanical response to a Certificate of Indebtedness from the Comp- 
troller General, the court emphasized that the statute required a 
“determination” of indebtedness which “may” be collected by with- 
holding, language which implied the use of independent judgment 
and the power of choice. 404 F.2d 957-958. 

It was held in Schlesinger v. United States, supra, that a clause pro- 
viding the Government “may” (not “shall” or “must”) terminate 
a contract for default vested in the Government certain administrative 
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discretion whether to terminate, and a termination effected without 
consideration of the contractor’s circumstances or the availability of 
a termination for the convenience of the Government constituted an 
improper abdication of the obligation to exercise that discretion. 
The instant case does not involve a situation wherein a statute 
(Arnold) or a contractual provision (Schlesinger) requires an offi- 
cial to make a decision which must be the result of independent judg- 
ment or choice. Paragraph (d) of the “Notice of Labor Surplus Area 
Set-Aside” clause, referred to in the contracting officer’s letter reject- 
ing the certificate, explicitly states that an offeror claiming status 
as a “Certified-eligible concern * * * shail furnish with his offer evi- 
dence of its certification * * *.” Paragraph 1-804.2 of the Army Mate- 
riel Command Procurement Instruction (AMCPI) provides that a 
copy of the certificate of eligibility “must be submitted with the 
offer * * *. This requirement is one of responsiveness that cannot be 
supplied or corrected after * * * date fixed for receipt of proposals.” 
In our opinion, the terms of the solicitation (as established by the 
Armed Services Procurement Regulation) and the AMCPI did not 
present the contracting officer with a judgmental or discretionary de- 
termination ; they required rejection of the certificate. [ Italic supplied.] 
The contracting officer also rejected. the certificate in view of our 
decisions, principally 47 Comp. Gen. 543 (1968), wherein we 
concluded : 
the requirement in * * * the RFP respecting the submission of evidence of certifi- 


cation as a “certified-eligible” concern is one of responsiveness as to which the 
critical time is * * * the date fixed for receipt of proposals. Jd. at 549. 


See also B-169260, May 19, 1970, in which we upheld the rejection of 
a certificate of eligibility possessed by an offeror before the closing 
date for receipt of proposals but submitted thereafter. 

We have stated that : 

Where a bid acceptance is proposed but not yet consummated by a procuring 
agency, and our Office considers such acceptance undesirable, we may recommend 
or direct such action as we believe is required by the public policy expressed 
in applicable statutory enactments to preserve the integrity of the competitive 
bidding system. However, the sanction for any decision by this Office holding 
that an accepted bid did not result in a valid contract is our authority under 
the Budget and Accounting Act, 1921, 31 U.S.C. 1, et seq., to disallow credit in 
the accounts of the Government’s fiscal officers for any payments out of appro- 
priated funds made pursuant to an illegal contract. 44 Comp. Gen. 221, 223 
(1964). 

In view of the authority vested in this Office, we deem it appropriate 
for a contracting officer to refer to our decisions in evaluating the 
propriety of a proposed action leading to award of a contract. The 
contracting officer’s rejection of the certificate was consonant not only 
with 47 Comp. Gen. 543 (1968), quoted above, but with the terms of 
the solicitation and the Army Materiel Command Procurement 


Instructions. 
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The contracting officer's action is further supported by the fact, 
brought forth by the Chamberlain protest, that Talladega County, 
Alabama, had not effectively been designated an area of substantial 
unemployment as of August 30, the closing date for receipt of pro- 
posals. In this regard, it is the position of the Alabama Department 
of Industrial Relations that the certificate of August 27 was properly 
issued, since that Department was in possession of information from 
the Department of Labor that Talladega County was to be designated 
an area of substantial unemployment. However, in a report dated 
November 19 we have been advised by the Department of Labor that 
it considers the certificate invalid and has instructed the State agency 
to recall the original certificate. In lieu thereof, Golden has been 
issued a first. preference certificate date September 1, 1971. There- 
fore, not only did Golden fail to submit a certificate on the closing 
date for receipt of proposals, it also lacked the status of a “certified- 
eligible” concern at that time. 

Under the circumstances set out above, we are unable to conclude 
that the rejection of Golden’s certificate of eligibility was improper. 

Your second argument concerns the propriety of participation by 
GOCO contractors, particularly Sperry Rand Corporation, in the 
instant procurement. Observing that the Army’s reduced requirements 
will result in awards to only two of the offerors, you contend that the 
award of the non-set-aside portion to Sperry Rand is violative of 
the policy to minimize Government ownership of industrial facilities, 
expressed in paragraphs IV.A. and IV.C.1.a. of Department of De- 
fense Directive 4275.5, November 14, 1966. 

The portions of the Directive which you have quoted appear under 
the heading “INDUSTRIAL FACILITY EXPANSION POLICY.” 
The scope of the expansion policy, as stated in paragraph IV.B, of the 
Directive: 

* * * covers acquisition, expansion, construction and use of both severable 


and nonseverable property to increase production, maintenance or research and 
development capability. It includes replacement and modernization of buildings, 


structures and other nonseverables. [Italic supplied. | 
While an award to Sperry Rand may keep in existence a GOCO 
facility, there is no evidence of record that it entails the acquisition, 
expansion, construction or use of property to increase production. 
It is therefore our opinion that the award does not fall within the 
provisions you have quoted. ai. 
Additionally, the solicitation is replete with references to participa- 
tion by GOCO contractors in this procurement. On page 27 of RFP- 


0148, offerors were informed : 


rating contractors of GOOO facilities may participate in this procure- 
— and such participation shall be based on use of the GOOO facilities. 
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Amendment 0002 to the solicitation stated: “Participation by GOCO 
facilities is expected in this solicitation.” The amendment then set 
forth evaluation factors for abnormal maintenance and essential serv- 
ices for the Twin Cities and Louisiana Army Ammunition Plants. 
Amendment 0004 revised these evaluation factors and set forth sim- 
ilar factors for the Scranton Army Ammunition Plant. The evaluation 
factors for the Scranton plant were then revised in Amendment 0007. 

These repetitive references to GOCO facilities, combined with the 
extremely limited and well-known field of available producers, pro- 
vided Golden with notice of the probable nature of its competitors 
prior to submission of its proposal. Any objection which Golden may 
have had to participation by GOCO facilities should have been made 
at that time, rather than after proposals had been submitted and 
award of the non-set-aside had been made to Sperry Rand. Cf. 50 
Comp. Gen. 163 (1970). 

You further suggest that Sperry Rand may enjoy an unfair com- 
petitive advantage through the improper allocation of a portion of 
its fixed-price contract costs to its cost-reimbursable contracts at 
Louisiana Army Ammunition Plant. We are advised by the Depart- 
ment of the Army that Sperry Rand has submitted to the Government 
accounting procedures, rates and costing techniques followed in al- 
locating cost between cost-reimbursable and fixed-price contracts. 
These procedures were submitted to the Defense Contract Audit 
Agency (DCAA) for its review and approval. DCAA recommended 
approval of these procedures subject to certain reservations, which 
were accepted by Sperry Rand in a subsequent agreement with the 
Government regarding the proposed method of allocation of costs. 

Weare further advised by the Department of the Army: 

The agreement provides for DCAA monitorship of the allocations and only 
those allocations which are in accordance with sound accounting principles 
and in accordance with the approved procedures will be recognized as legitimate 
charges against the cost type contract. Any costs disallowed against the cost 
type contract will not be paid by the Government. The fixed price contract does 
not include any provision for price adjustment due to disallowances against 


the cost type contract. Therefore, any such disallowances will be the respon- 
sibility of the Contractor. 


In view of the fact that Sperry Rand has agreed to cost allocation 
procedures reviewed and approved by DCAA, we are unable to con- 
clude that Sperry Rand’s offer under the instant solicitation reflects 
improper cost allocations. 

Exectuive Order 11615, August 15, 1971, provided for the stabiliza- 
tion of prices, rents, wages and salaries. Your third contention is 
that the solicitation is defective in that it did not reflect the impact 
of the Executive order by an amendment providing a price escala- 


tion provision. 
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Section C, page 11 of RF P-0143 advised offerors : 


A Firm-Fixed price type contract is desired and will be awarded if, when 
evaluated, such is determined to be in the best interest of the Government. 


In this connection, it is administratively reported : 


Based on the above language an offeror could have proposed a contract with 
escalation on material and/or labor and his proposal would have been con- 
sidered. During the negotiations * * * the Golden Industries personnel did dis- 
cuss this matter with the Government negotiation team. They were advised the 
Government did not desire a contract containing an escalation clause, however, 
they could submit such a proposal and it would be given consideration. Golden was 
cautioned, however, that the maximum amount of escalation proposed would be 
added as an evaluation factor on to their price. After much discussion the Golden 
Industries representatives indicated they would not seek escalation. 


It therefore appears that Golden considered and declined the op- 
portunity to include an escalation clause in its proposal. 

Finally, we believe the appropriate time for Golden to have pro- 
tested this alleged deficiency in the solicitation was before the sub- 
mission of its proposal. Certainly its failure to do so now precludes 
it from contending that an award cannot properly be made on the 
basis of proposals which, as was the case with its proposal, did not 
include an escalation clause. 

In view of the foregoing, your protest is denied. 


[ B-173129 J 


Contracts—Specifications—Tests—First Article—Waiver Eligibil- 
ity Misstated 


The low bidder who does not qualify for waiver of first article requirements 
offered to previous suppliers of fueling at sea probes and receivers but inad- 
vertently entered bid prices in the waiver space and inserted dashes in the 
area reserved to bidders that were not eligible for first article waiver has not 
submitted a nonresponsive bid per se as dashes have no firm meaning apart 
from the entire context in which used and an examination of the entire bid 
demonstrates the entries were erroneous and that the intent was to bid on the 
basis of first article contractor testing and, although, not for correction as 
a bid mistake, the error is supported by the fact the lower bidder did not identify 
prior contracts under which first articles on production samples had been 
furnished or indicate delivery time advancement in the event of waiver, and 
inserted subitems not applicable to first article waiver. 


Contracts — Specifications — Tests — Government Responsible— 
Cost as an Evaluation Factor 


Since the cost of Government testing under an invitation for bids to furnish 
fueling at sea probes and receivers is insignificant and cannot be realistically 
estimated as an evaluation factor, paragraph 1-1908(a) (iii) of the Armed 
Services Procurement Regulation, which provides that if the Government is 
to be responsible for first article testing, the cost of such testing shall be an 
evaluation factor “to the extent that such cost can be realistically estimated,” 
is not applicable. 
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Contracts—Specifications—Drawings—Amendment Identification 


Drawings forwarded to bidders with amendments that were acknowledged were 
incorporated by reference into the invitation for bids (IFB) and, therefore, the 
submission of a bid without inquiry as to the drawings is inconsistent with an 
allegation of nonreceipt at a later date since the time for airing an issue of 
this nature is prior to bid submission. In any event, the nonreceipt of the 
drawings does not present a cogent reason for the cancellation of the IFB 
as the nonreceipt has no bearing on a bidder’s obligation to perform in accord- 
ance with the specifications. 


To Fried, Frank, Harris, Shriver & Kampelman, December 6, 1971: 


We refer to your letter of October 26, 1971, and prior correspond- 
ence protesting on behalf of the Fueling Division of Parker Hannifin 
Corporation (Parker) against the award of a contract to either Sun- 
nyhill Manufacturing Company (Sunnyhill) or ABA Industries, Inc. 
(ABA), under invitation for bids N00024-71-B-7376, issued by the 
Naval Ship Systems Command (NSSC), Washington, D.C. By letter 
dated July 30, 1971, Reavis, Pogue, Neal & Rose replied on behalf 
of Sunnyhill, and by letter dated August 30, 1971, and prior cor- 
respondence, ABA has responded. 

After a consideration of the submissions of the parties and the 
administrative reports furnished our Office by letters, with enclosures, 
dated July 7 and September 22, 1971, from the Deputy Commander 
for Contracts, NSSC, and letters dated October 21, November 12 and 
17, 1971, from the Assistant Counsel, NSSC, we must deny your pro- 
test against the proposed award of a contract to Sunnyhill. The issues, 
circumstances and reasons requiring this conclusion are treated below. 

The subject invitation requested bids for furnishing 98 fueling at 
sea probes with trolleys (item 0001) and 65 fueling at sea receivers 
with associated data and an option for repair parts. Requirements for 
at sea testing by the Navy are imposed. In addition, section “J” of the 
invitation contains the clause entitled “FIRST ARTICLE AP- 
PROVAL—CONTRACTOR TESTING (1969 SEP)” prescribed 
by paragraph 7-104.55(a) of the Armed Services Procurement Regu- 
lation (ASPR). Paragraph (b) of the clause requires the furnishing 
of a first article approval test report within 150 calendar days from 
the date of contract. Section “D” of the invitation provided for Gov- 
ernment waiver of first article requirements for previous suppliers. 
Paragraph (a) of section “D” listed Parker as the only prospective 
source eligible for waiver and stated that the Government will waive 
the first article requirements and associated data items for the offeror 
listed “but will not waive said requirements for any other offeror.” 
With respect to the method of bidding, paragraph (b) thereof advised 
that: 


(b) Offeror(s) listed above may offer on the basis of OFFER A (First Article 
requirements and said Data Items waived and excluded), or OFFER B (First 
Article requirements and said Data Items not waived but included), or both 
OFFER A and OFFER B. Offeror(s) not listed above should offer on the basis 
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of OFFER B only as offers by non-listed offeror(s) on the basis of OFFER A 
will not be considered. 

Of the five sources responding to the invitation by the bid opening 
date, May 17, 1971, Sunnyhill submitted the low bid in the amount 
of $279,440. ABA bid $290,880, and Parker bid $295,045. 

Both Parker and ABA question whether Sunnyhill’s bid is respon- 
sive on the ground that Sunnyhill bid on an offer “A” basis (waiver 
of first article contractor testing), which was available only to prior 
producers. The material portions of the schedule of supplies and 
services, section “E,” together with Sunnyhill’s pricing responses 
thereto, are as follows: 

ITEM QUAN- UNIT 
NO. SUPPLIES/SERVICES TITY UNIT PRICE AMOUNT 


SECTION E: SUPPLIES/ 
SERVICES AND PRICES 
0001 Fueling at Sea Probes 
w/Trolleys (S2040- 
850-5144) 
For a total Qty— G $2,155.00 $211, 190. 00 
OFFER A 
For a total Qty— a —— 
OFFER B 
0001AA Same as Item 0001— 2,043.20 198, 190. 00 





Qty 9 
0001AB Same as Item 0001— 13, 000. 00 13, 000. 00 


Qty 1 

0001AC DATA (First Article 
Test Report) (DD 
Form 1423 Exhibit A) 
(NSP—$500.00 to be 


included in price of 
Item 0001.) 
OFFER B ONLY (SEE NOTE A) 
0002 Fueling at Sea Receivers 
w/Trolle ey ($2040- 
850-5146) 
For a total Qty— 5 Ea 1, 050. 00 68, 250. 00 
OFFER A 


For a total Qty— 5 E _ _ 
OFFER B 
0002AA “ as Item 0002— 1, 066. 40 60, 250. 00 
Qty 64 
0002AB Same as Item 0002— 8, 000. 00 8, 000. 00 


red 1 
0002AC DATA (First Article 
Test Report) (DD 
Form 1423, Exhibit B) 
(NSP $25 50.00 to be 
included in Item 
0002.) (SEE NOTE A) 
OFFER B ONLY 
0003 DATA for Items 0001 
and 0002 (DD Form 
1423, Exhibit C, 
hereto) (NSP 
$———_ tw be 
ineluded in price of 
Items 0001 and 0002.) (BEE NOTE B) 


TOTAL—OFFER A (Exclusive of Items 0004 and 0005) _$ 
TOTAL—OFFER B (Exclusive of Items 0004 and 0005) _$ 
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(We have been advised that Navy will take appropriate steps to 
resolve the apparent discrepancies in the unit prices and extended 
prices for items 0001AA and 0002A A.) 

Subsequent to bid opening the contracting agency contacted Sunny- 
hill and suggested that its bid was nonresponsive because its response 
to items 0001 and 0002 indicated that it bid on an offer “A” basis. By 
letter dated May 21, 1971, Sunnyhill advised that its intent was to 
bid on an offer “B” basis, as demonstrated by an examination of its 
pricing responses, but that in the haste of preparing its bid, due to 
the late receipt of drawings, “summary prices were inadvertently 
shown under offer A.” Also, by letter dated June 4, 1971, Sunnyhill 
submitted quotations received from suppliers to verify its intent. It is 
now the Command’s position that Sunnyhill’s bid is responsive. 

The evidence offered by Sunnyhill subsequent to bid opening to 
verify its intent may not, of course, be considered. For, in resolving 
questions of responsiveness, a bidder’s intention must be determined 
from the bid itself. See 45 Comp. Gen. 221, 222 (1965), and 42 id. 
502, 504 (1963). Focusing on the fact that Sunnyhill inserted prices 
for both items 0001 and 0002 opposite offer “A” and dashes opposite 
offer “B,” Parker asserts that the prices indicate an offer “A” bid 
and the dashes clearly indicate a “no bid” for offer “B,” citing 48 
Comp. Gen. 757 (1969). The cited case involved the question of 
whether a bid was nonresponsive by reason of a bidder’s insertion of 
dashes opposite two data items in the bidder’s schedule, rather than 
prices or a clear statement that no charge was intended for the items. 
It was contended that by inserting the dashes, the bidder had the 
option to claim it did not intend to be bound to furnish the items, 
or that it meant to furnish them at no charge, or that it made a mis- 
take and intended to charge for the items. After concluding that under 
the terms of the invitation the bidder was bound to furnish the data 
items, we addressed the question of the meaning of the dashes: 

Absent a specific requirement that if an item is to be furnished at no cost 
it should be [so] stated * * *, we do not think that the Renick bid was non- 
responsive per se because of the “__” next to the data items. 

The entry of a “__” is certainly less clear an indication of intent than either 
a dollar price entry or a statement like “No charge.” But it is a more meaningful 
expression of intent than a mere blank space. The “__,” it seems to us, shows two 
things. First, the bidder was aware of the necessity to insert something next 
to the item ; in other words, the bidder had not overlooked the item. Second, after 
considering the matter, the bidder decided not to insert a price for the item. 
The affirmative corollary is that the bidder obligated itself to furnish the data 
without cost to the Government. Therefore, while there is no explicit indication 
that the data was to be supplied at no cost, the bidder’s intent to do so was 


clear and the failure to state this intent in a more positive fashion did not render 
the bid nonresponsive. 


We agree with counsel for Sunnyhill’s rejoinder that the factual 
differences between that case and this one are critical—as are all factual 
variations when questions of bid responsiveness are involved. In order 
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to equate the dashes in Sunnyhill’s bid with a “no bid” on the faith 
of 48 Comp. Gen., supra, as you would have us do, it would be neces- 
sary to ignore the other entries made on Sunnyhill’s bid. We must 
note that the cited case makes it clear that the conclusions reached 
there were based on a review and consideration of the entire bid. More- 
over, as the quoted portions of the cited case amply demonstrate, dashes 
have no firm meaning apart from the context in which they are used— 
the entire context. 

Counsel for Sunnyhill urges that an examination of the entire bid 
demonstrates that the entries are an obvious clerical error. In this 
connection, counsel suggests that Sunnyhill inverted the dashes and 
prices in responding to items 0001 and 0002. As you point out, we have 
held in numerous cases that the mistake in bid correction procedures 
may not be used to render responsive a bid which is otherwise non- 
responsive, citing, inter alia, 40 Comp. Gen. 432 (1961); 38 id. 819 
(1959). Still, the identification of a mistake does not end the inquiry 
into the responsiveness of Sunnyhill’s bid. Given the fact of the mistake, 
the question remains whether it can be said that Sunnyhill’s bid never- 
theless evidences a legally enforceable intent to furnish items 0001 
and 0002 with first article contractor testing. 

Counsel for Sunnyhill has also drawn to our attention a number of 
decisions of our Office which have recognized the legal enforceability of 
a bidder’s intent and hence the responsiveness of its bid, despite the 
existence of an error or omission. Of these cases, B~157429, August 19, 
1965, is instructive. 

In that case, the Government Printing Office issued a par bid invita- 
tion for various categories and quantities of business forms. The invi- 
tation provided par prices for each of the categories and quantities 
therein, and bidders were required to enter either a “minus percent- 
age,” or “no percentage,” a “plus percentage,” or a “no bid” in response 
to each of the categories and quantities therein. The bid in question 
failed to enter either a plus or minus sign with its percentage bid 
figures to indicate whether the par prices would be increased or de- 
creased by the percentages. The bidder confirmed its intent to bid 
minus percentages. The contracting agency’s conclusion that this was 
indeed the bidder’s intent was buttressed by the facts that it bid minus 
percentages on a current contract; that it was normal practice for all 
bidders to increase percentages progressively as quantities increased, 
thereby indicating greater discounts for greater quantities; that had 
the bidder intended to increase the par prices by plus percentages, the 
larger percentages would normally be applied to the smaller quantities 
and the lower percentages applied to the higher quantities; that all 
percentages increased progressively from the lower quantities to the 
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highest quantities; and that unless the percentages were in fact in- 
tended to be minus, the prices would be so excessive that the bidder 
could not have expected to receive an order. 

Upon an examination of the bid, we concluded that : 

* * * the omission of the minus signs did not affect the responsiveness of its 
bid since the bidder submitted prices based on a percentage of the par prices and 
otherwise complied with the proposal requirements quoted above. This appears 
to be a case where the bid as submitted is susceptible of no other interpretation 
than on a minus percentage basis. To hold otherwise would convert an obvious 
clerical error to one of nonresponsiveness patently inconsistent with the reported 
facts. Generally, obvious errors in bid are for correction where there is no doubt 
that the error was made as alleged. Here, the consistency of the bidding pattern 


followed by Lewis logically establishes both the existence of the error and the 
bid actually intended. Cf. 88 Comp. Gen. 177; see 41 Comp. Gen. 160; id. 192; id. 
469. 


In other words, in the context of this case Sunnyhill’s bid is respon- 
sive if it can be said that the only reasonable conclusion to be drawn 
from an examination of its bid is that it intended to bid on the basis 
of first article contractor testing. Of. 46 Comp. Gen. 77 (1966). In our 
view, this is the only conclusion to be drawn. 

Consistent with an intent to bid on a nonwaiver of first article test- 
ing basis, Sunnyhill did not respond to the request of paragraph (c) 
of section “D” that offer “A” bidders identify prior contracts under 
which first articles or production samples had been furnished, nor 
did it indicate an advancement of the stated delivery time in the event 
of a waiver of first article testing and the related data items, as para- 
graph (f) requested those bidding on an offer “A” basis to do. While 
not decisive, the failure to respond to these paragraphs is certainly 
evidence of a “bidding pattern.” Most important, of course, are Sun- 
nyhill’s other pricing responses. As counsel for Sunnyhill notes— 


* * * Sunnyhill inserted prices for six separate items not applicable in the 
case of an Offer A bid: 
(a) Items 0001AB and 0002AB are the first articles of probes and receivers, 


vely. 
(b) Items 0001AC and 0002AC are the first article test reports for the probes 
and receivers respectively. 
(c) Items 0OO1AA and 0002AA are the remaining 97 and 6 pieces to be sup- 
plied in the respective categories after approval of the first article test reports. 


Although prices for the subitems discussed above were not required, 
Sunnyhill’s responses are not to be ignored and they further evidence 
an intent to bid on the basis of nonwaiver of first article contractor 
testing. The substantially higher unit prices listed for items 0001AB 
and 0002AB, the first articles, reflect the inclusion of contractor costs 
associated with first article testing. Significantly, the total of the prices 
entered in the “Amount” column for items 0001LAA and O0O01AB, 
0002AA and 0002AB equals in each instance the price entered, albeit 
erroneously, in the “Amount” column adjacent to offer “A.” Moreover, 
the information data costs identified by Sunnyhill in response to items 


475-947 O- 73 - 25 
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0001AC and 0002AC, both identified in the schedule as “DATA (First 
Article Test Report)” are consistent only with a bid on an offer “B” 
basis. 

Taken together Sunnyhill’s responses constitute, as counsel for Sun- 
nyhill urges, “clear, unequivocal evidence” of an offer “B,” the validity 
of which, we might add, is reinforced by the absurdity of attempting 
to bid on an offer “A” basis. 

You next contend that the invitation is defective by reason of the 
Navy’s failure to include as an evaluation factor the costs to the Gov- 
ernment of shipboard testing of items 0001 and 0002 required by the 
specification. You assert that these costs would be “in the neighbor- 
hood of $25,000,” enough, if considered, to displace Sunnyhill’s bid. 
ASPR 1-1908(a) (iii) provides that if the Government is to be re- 
sponsible for first article testing, the cost of such testing shall be an 
evaluation factor “to the extent that such cost can be realistically esti- 
mated.” We find the reply of the Deputy Commander for Contracts, 
in his letter of July 7, 1971, to be persuasive— 

Nor shall we be long in answering Parker’s attempt to make its price low by 
interjecting an “evaluation factor” not contained in the solicitation and, accord- 
ingly, not for consideration in evaluating bids. Parker points out * * * that 
paragraph 4.4.6 of Ships—-P-5548, 4 January 1971, the governing specification, re- 
quires the Navy to conduct, at Navy expense, shipboard tests of first article 
probes and receivers. * * * Parker notes that, since the equipments under pro- 
curement are for ship-to-ship refueling at sea, two ships will be required for this 
testing and states Parker’s experience, in tests run on its equipments, that the 
ships must be assigned for a period of at least 2 or 3 days in order to set up and 
coordinate the equipment and make preparations for the tests. * * * 

Contrary to Parker’s contention, the at sea tests would be conducted during 
normal fleet operations and would not require the assignment of two ships solely 
for the purpose of the test. In this situation, this Command considers that the 
cost of this testing is insignificant and cannot be realistically estimated and so 
was properly not considered for evaluation purposes. Thus, the IF'B, properly 
in this Command’s opinion, does not set forth an evaluation factor for such 
costs. Clearly then they cannot be considered in evaluating bids under the IFB. 
In this connection we refer to your Office’s decisions B—156582, 16 July 1965; 45 


Comp. Gen. 433, 435 (1966); 47 Comp. Gen. 283, 235 (1967); B-164694, 31 
October 1968. 


We note further that you have made no attempt to explain the de- 
rivation of the $25,000 estimate. You have, however, referred to the 
fact that under a prior procurement of the item, a $5,800 evaluation 
factor for the cost of Government testing was included and you have 
alleged that testing requirements identical to those contained in the in- 
stant invitation were there imposed. By letter, with enclosure, of No- 
vember 12, 1971, the Assistant Counsel, NSSC, has stated that no 
similar factor was included in the instant solicitation because under 
the prior solicitation the Government conducted the first article tests 
while in this procurement the contractor will be conducting the tests. 
In any event, assuming that a $5,800 evaluation factor should have 
been included in the invitation, its omission would not constitute a 
cogent or compelling reason to cancel because that amount would not 
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have been sufficient to displace the low bid of Sunnyhill. Cf. B-170610, 
February 9, 1971. 

You have also raised a number of asserted deficiencies in the spec- 
ifications, which you contend require cancellation and readvertise- 
ment. You have also questioned whether the specifications and draw- 
ings were available to all parties. 

We find these issues to be without merit. The Deputy Commander 
for Contracts in his letter of September 22, 1971, has aptly labeled 
your objections “belated charges.” We have recognized in numerous 
cases that the time for airing issues of this nature is prior to the 
submission of bids. For example, see 48 Comp. Gen., supra; B-156825, 
July 26, 1965; B-156025, May 4, 1965; B-151355, June 25, 1963. (We 
might add that this applies with equal vigor to questions concerning 
the propriety of the proposed method of bid evaluation.) 

We note that amendments 0001 and 0002 to the invitation forwarded 
to the bidders drawings, which the Deputy Commander for Contracts 
in his letter of September 22, 1971, terms the “complete set of required 
bid drawings.” These drawings were incorporated by reference into 
the invitation by section “F” of the invitation. Significantly, both 
Sunnyhill and ABA acknowledged receipt of amendments 0001 and 
0002, and neither has raised any question. While you assert that Parker 
did not receive all of the drawings, the above amendments were also 
acknowledged by Parker, and your criticisms of the specifications 
indicate an acute awareness of what was required. Moreover, the 
statement which you submitted from another bidder on this procure- 
ment that to the best of its knowledge it did not receive drawing No. 
F61F 1463, revision “D,” “in its bid package” could be explained by 
the fact that the drawing in question was sent by amendment. The 
submission of a bid without inquiry is certainly inconsistent with 
alleged nonreceipt of drawings at a later stage. In any event, non- 
receipt would not present a cogent reason for IFB cancellation since 
it would not bear on the bidder’s obligation to perform in accordance 
with the specifications. Cf. B—169838, B-169839, July 28, 1970. 

Insofar as the drawings, which, as you point out, are erroneously 
identified in section “F” are concerned, such erroneous identification 
likewise does not impair the successful bidder’s obligation to perform 
in accordance with the requirements of the specifications. In this con- 
nection, by letters dated November 12 and 17, 1971, the Assistant 
Counsel, NSSC, has confirmed that the drawings are correctly identi- 
fied on the assembly drawings. 

We have also reviewed the contracting officer’s determination that 
Sunnyhill is a responsible prospective contractor in light of your 
general allegation to the contrary and we find no basis to interpose 
a legal objection to that determination. 
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[ B-173764 J 


Contracts — Specifications — Ambiguous — Construction of 
Ambiguity 


The contract awarded the low bidder under an invitation for bids soliciting 
services to clean exhaust ducts for 1 year that was inconsistent as the specifi- 
cations required two cleanings and the bid schedule four is not a binding con- 
tract, notwithstanding the “Order of Precedence” clause prescribed the schedule 
would prevail in case of an inconsistency since before notice of award was 
mailed the inconsistency was discovered and the bidder alleged its bid was 
based on two services per year. Had the discrepancy been discovered after a 
valid award had been consummated or had the contracting officer had actual 
or constructive notice of the error, four cleanings would be required, but as 
the bidder was not afforded an opportunity to prove its alleged error, no valid 
contract came into being with the mailing of the notice and the purported 
contract should be rescinded. 


To the Secretary of the Air Force, December 7, 1971: 


We refer to a letter of September 3, 1971, file SPPM, from the 
Deputy Chief, Contract Management Division, Directorate of Procure- 
ment Policy, Deputy Chief of Staff, Systems and Logistics, trans- 
mitting the administrative report on the request of Ventilation Clean- 
ing Engineers, Inc. ( Ventilation Cleaning), that the contract awarded 
under invitation for bids No. F20603-71—B-—0055, issued April 23, 
1971, by the Procurement Division of Wurtsmith Air Force Base, 
Michigan, be reformed or rescinded. The contract is for cleaning 
exhaust ducts for 1 year. 

The IF B was inconsistent as to how often the services were to be 
performed. The following statement was made in the bid schedule: 
To furnish all plant, labor, equipment, material, appliances, transportation and 


supervision necessary to Clean Kitchen Exhaust Ducts 4 times in strict accord- 
ance with the plans, specifications and subject to the terms and conditions of 


the contract. 

Following the above statement was a list of buildings identified by 
number where the contract services were to be performed. After each 
number the numeral “4” was listed to indicate the quantity of job 
units. However, the technical provisions of the specifications of the 
IFB contained the following contradictory statement in paragraph 
TP1-01: 


Furnish all plant, labor, equipment, tools, appliances and materials necessary 
for cleaning kitchen exhausts ducts as listed below in these specifications. 

a. Cleaning of kitchen ducts will be accomplished two (2) times. Starting 
date of each visit shall be approximately 16 November 71, and May 72. Work 
will be carried to completion as soon as possible thereafter. * * * 


Furthermore, paragraph 19, “Order of Precedence,” in the solicita- 
tion instructions and conditions in the IFB provided: 


In the event of an inconsistency between provisions of this solicitation, the in- 
consistency shall be resolved by giving precedence in the following order: (a) the 
Schedule; (b) Solicitation Instructions and Conditions; (c) General Provisions ; 
(d) other provisions of the contract, whether incorporated by reference or other- 
wise ; and (e) the specifications. 
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The lowest of four bids opened May 24, 1971, was submitted by 
Ventilation Cleaning at $2,816. It was accepted by the contracting offli- 
cer on Friday, June 4, 1971. However, on account of unexplained 
administrative delays, it was not mailed until Tuesday, June 8. In this 
regard, paragraph 10(d) of the solicitation instructions states in effect 
that a binding contract does not come into existence until written 
award is mailed or otherwise furnished to the successful offeror. On 
June 7 before the notice of award was mailed to Ventilation Cleaning, 
the contract administrator discovered the inconsistency in the IFB 
as to the number of times the work was to be performed and discussed 
it by telephone with the president of Ventilation Cleaning. The fol- 
lowing memorandum of that call was written by the contract 
administrator : 


Call placed to Mr. Williams to discuss inconsistencies in bid schedule and job 
specifications. 


In the telecon, Mr. Williams stated that he had noted the inconsistency in the 
bid schedule and the specifications and also stated that he felt that 2 services 
per year would meet the necessary cleaning requirements. It was then asked at 
what frequency was his bid actually made. Mr. Williams said that his bid was 
based on 2 services per year. It was then asked that if his bid was based as he 
stated then why did he show 4 Job prices that were properly extended. He 
answered that he thought this was how we wanted the services bid. I stated that 
IAW paragraph 19 of SF38A that the schedule had precedence over the specifica- 
tion in the IFB. Mr. Williams said that if four services were required his price 
would be higher but if two services is what is needed he would offer a price 
reduction. I requested he submit a letter with his proposal for price reduction. 
In a letter of June 7, 1971, to the contracts administrator, Ventilation 
Cleaning confirmed the conversation and proposed to perform two 
cleanings during the year for $2,080. In a letter of June 29, 1971, to 
the contracting officer, Ventilation Cleaning repeated its proposal that 
its original bid was based upon performing two cleanings. In a letter 
of July 20, 1971, the contracting officer ruled that a contract under 
which Ventilation Cleaning was liable to perform the cleaning serv- 
ices four times during the year resulted from the original bid. The 
decision was based on the Order of Precedence clause, quoted above, 
under which the bid schedule is given precedence over the specifications 
where there are inconsistencies between the two. 

In a letter of July 30, 1971, Ventilation Cleaning requested that 
our Office rescind or reform the contract on the ground that, notwith- 
standing the contracting officer’s determination that four cleanings 
were required, the proper interpretation of the IFB and the basis on 
which its bid was based was to require only two cleanings. For reasons 
set out below, we think that no valid contract resulted from the actions 
taken in this procurement. 

In our opinion the Order of Precedence clause mentioned above re- 
quires the conclusion that the bid schedule requirement for four clean- 
ings takes precedence over the specification requirement for only two 
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cleanings. Thus, if the discrepancy had not been discovered until after 
a valid award had been consummated, the contracting officer not being 
on actual or constructive notice of error, Ventilation Cleaning would 
clearly be bound to the bid schedule requirement for four cleanings. 
However, the discrepancy was brought to the attention of Ventilation 
Cleaning before any contract had been consummated and at that time 
the president of the company alleged that the bid had been predicated 
on the basis of two rather than four cleanings. This allegation, in our 
opinion, constituted an allegation of error, before award, the resolu- 
tion of which by reference to bidder’s work papers, etc., was required 
under the terms of Armed Services Procurement Regulation 2-406 
before any valid award could be made. Since Ventilation Cleaning was 
never afforded the opportunity to prove its alleged error, we conclude 
that no valid contract came into being with the mailing of the notice 
of award and that the purported contract which has not been per- 
formed should therefore be rescinded. 


[ B-173715] 


Transportation—Dependents—Military Personnel—Changes in 
Grade or Rank—Ineffective for Entitlement Purposes 


An enlisted man married in Honolulu, his home, prior to enlisting in the Army 
in 1968, where his wife continued to reside when he was assigned to Vietnam 
in an ineligible grade for dependent travel, who in 1970 prior to the effective 
date of a permanent station change to Texas was promoted to SP-—5, an eligible 
pay grade for dependent transportation, nevertheless is not entitled to reimburse- 
ment for his wife’s transoceanic travel, even though his status is similar to that 
of a member who acquired a dependent overseas since he did not acquire his 
dependent at his overseas station and did not have at least 12 months remaining 
on his overseas tour, nor had his dependent been authorized to be present in 
the vicinity of his overseas station and he, therefore, is regarded as a member 
“without dependents” within the meaning of AR 55-46, and subject to the 
restrictions of paragraph M7000-14 of the Joint Travel Regulations. 


To Major J. E. Perham, Depariment of the Army, December 8, 
1971: 

We again refer to your letter FINCS—A, requesting a decision as 
to the entitlement of SP-5 Ronald T. Takenaka to reimbursement for 
his wife’s travel from Honolulu, Hawaii, to Los Angeles, California, 
in the described circumstances. The request was assigned Control No. 
71-30 by the Per Diem, Travel and Transportation Allowance Com- 
mittee, 

The circumstances shown are that Mr. Takenaka was married prior 
to enlisting in the Army on September 24, 1968. Hawaii was his home 
at time of entry into the Army and his wife continued to reside in 
Hawaii. When he was assigned to Vietnam he was not in an eligible 
grade for dependent trarel. By orders dated March 27, 1970, he was 
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transferred from Vietnam to Fort Hood, Texas, as a permanent change 
of station. Thirty days’ leave en route was authorized. 

He departed Vietnam on April 4, 1970, and was promoted to SP-5, 
a pay grade eligible for transportation of dependents, on April 20, 
1970, prior to the effective date of the orders. His wife traveled 
from Honolulu, Hawaii, to Los Angeles, California, by commercial air, 
thence to Temple, Texas, by privately owned vehicle during the period 
April 30 to May 9, 1970. Mr. Takenaka has received a dislocation 
allowance and was reimbursed on a mileage basis for his wife’s travel 
from Los Angeles to Fort Hood. Your question is whether he is en- 
titled to reimbursement for his wife’s transoceanic travel from Hono- 
lulu to Los Angeles. 

You mention that paragraph 7c(2), Army Regulation 55-46, pro- 
vides that when a dependent is acquired in an overseas area and overseas 
transportation is not authorized, travel allowance for the dependent 
is authorized for land travel from point of entry into the United States 
to the member’s next permanent duty station if he is otherwise eligible. 
Your doubt, however, arises from the fact that the member was of an 
ineligible grade when assigned to Vietnam and became eligible for de- 
pendent travel after departing his station but prior to the effective date 
of permanent change-of-station orders. You express the belief that 
his status changed from a member without dependent to a member 
with dependent as if the dependent was acquired in an overseas area 
and question the application of decision reported in 40 Comp. Gen. 577 
(1961). 

In that decision we held that members who, while assigned to 
restricted areas, are promoted to grades entitling them to transporta- 
tion of dependents are entitled to the same transportation benefits 
upon subsequent permanent change of station to an unrestricted area 
as personnel who were serving in eligible grades before leaving the 
United States and that such entitlement exists even though the depend- 
ents begin travel from a place to which they had not traveled at Govern- 
ment expense. You point out, however, that in the case there considered, 
the travel of dependents to the new station in the United States began 
at a point within the continental United States, and there was not in- 
volved any question concerning the return of a dependent from 
overseas. 

Paragraph M7000-14 of the Joint Travel Regulations provides that 
transoceanic or overseas land travel is not authorized at Government 
expense when the member is considered to be a member without depend- 
ents as defined in paragraph M4300-2, items 3 and 4 of those regu- 
lations. Paragraph M4300-2 defines the term “member without 
dependents” to include those in an ineligible pay grade. Items 3 and 4 of 
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that paragraph further define the term “member without dependents” 
to include (3) “the remainder of any tour in which dependents join 
or are acquired and the member is not considered to be a member with 
dependents under subparagraph 1,” or (4) “whose dependents are not 
authorized by the appropriate military commander to be present in 
the vicinity of the member’s overseas duty station.” 

Subparagraph 1 of paragraph M4300, defining the term “member 
with dependents,” includes (item 2) a member in an eligible grade who 
is joined by or acquires dependents while serving outside the United 
States provided he has at least 12 months remaining on his overseas 
tour after arrival or acquisition of dependents, or serves the accom- 
panied tour of duty at that station, whichever is considered to be in 
the best interests of the Government as determined by the Service 
concerned. A provision prohibiting transoceanic or overseas land 
travel for dependents under like circumstances is contained in para- 
graph V-C-10, Department of Defense Directive 1315.7. 

Since Mr. Takenaka reached a pay grade eligible for transportation 
of dependents while serving overseas prior to the effective date of 
the orders of March 27, 1970, his situation is similar to that of a member 
who acquires a dependent while serving overseas. See paragraph 8, 
AR 55-46. However, he did not acquire his dependent at his overseas 
station and did not have at least 12 months remaining on his overseas 
tour. Neither was the dependent authorized by the appropriate com- 
mander to be present in the vicinity of the member’s overseas duty 
station. Consequently, he is to be regarded as “without dependents” 
within the meaning of the regulation and subject to the restrictions 
of paragraph M7000-14. Therefore, he is not entitled to reimburse- 
ment for his wife’s transoceanic travel from Honolulu to Los Angeles. 
He was, however, entitled to reimbursement for her land travel from 
port of entry in the United States to his new station and to dislocation 
allowance. 

Since payment is not authorized on the voucher for ocean travel, it 
will be retained here. 


[ B-173756 J 


Subsistence—Per Diem—Delays—Rest Stopover 


An employee who at the close of a conference at 1600 on Friday remained in 
Chicago, departing for his permanent duty station in Los Angeles by air 10:05 
Saturday, arriving after 4 hours air travel, is entitled to per diem for three- 
fourths of a day for Saturday since in view of the length of the Friday workday 
and the fact the return travel by air and the travel to and from the airports 
would involve 6 hours, the employee prudently determined to remain overnight 
in Chicago. Paragraph ©1051-1 of the Joint Travel Regulations provides that 
a traveler on official business will exercise the same care in incurring expenses 
that a prudent person would exercise if traveling on personal business, and 
paragraphs ©01051-2 and ©10101-7 of the regulations containing many provisions 
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to meet numerous travel situations are only guidelines for use in determining 
whether in a particular situation the traveler acted in a reasonable manner. 


To Lieutenant Commander L. R. Stilgebouer, Defense Supply 
Agency, December 9, 1971: 

We again refer to your letter of June 17, 1971, DCRC-FA, re- 
questing a decision concerning the entitlement of Mr. W. R. Graham 
to per diem in the described circumstances. The request was for- 
warded here by indorsement of July 30, 1971, having been assigned 
Control No. 71-33 by the Per Diem, Travel and Transportation Allow- 
ance Committee. 

By Travel Authorization DCRC-M-547, dated March 29, 1971, 
Mr. Graham was directed to proceed from Los Angeles, California, 
to Chicago, Illinois, on or about April 14, 1971, for temporary duty 
for the purpose of attending a Planning and Management Conference 
on April 15 and 16, 1971, upon completion of which he was to return 
to Los Angeles. The travel order authorized the use of commercial 
air and stated that per diem would be in accordance with the Joint 
Travel Regulations. 

The agenda for the conference shows that it was to commence at 
0800 hours on April 15, 1971, and was to close with a round table 
discussion starting at 1300 on April 16, 1971, following lunch. Mr. 
Graham’s travel itinerary shows that he departed Chicago by air at 
1005 on Saturday, April 17, 1971, and arrived at Los Angeles at 1220 
the same day. Your question is whether Mr. Graham is entitled to per 
diem for three-fourths of a day ($18.75) for Saturday. 

By letter of June 3, 1971, you advised Mr. Graham that, based on 
the agenda for the conference, it probably ended around 1600 on 
Friday which allowed two and one-half hours to catch the 1830 flight 
to Los Angeles, scheduled to arrive in Los Angeles at 2036. You 
cited paragraphs C1051-2 and C10101-7 of the Joint Travel Regula- 
tions and stated that the use of times such as these in constructing 
travel has been a standard practice and that you believe it is reason- 
able in the present case. Mr. Graham, however, contends that since 
he was not required to report at his duty station the next day it was 
not unreasonable for him to remain in Chicago on Friday night and 
return to Los Angeles on Saturday. 

Your doubt in the matter arises from certain provisions of the 
Joint Travel Regulations. You state that since paragraph C1051-2 of 
the regulations provides that “an employee will not be expected to 
use a carrier the schedule of which requires boarding or leaving the 
carrier between 2400 hours and 0600 hours,” it would seem logically 
to follow that an employee reasonably would be expected to board or 
leave a carrier between 0601 and 2359 hours. However, paragraph 
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C1051-2 further provides that “It is not unreasonable for an employee 
to depart from a temporary duty station the morning following the 
completion of temporary duty near the close of business to obviate 
travel during off-duty hours if he is not required to be at his perma- 
nent duty station at an earlier time.” That is the sentence on which 
Mr. Graham relies. 

You express the belief that such provision is inconsistent with the 
general philosophy of the Joint Travel Regulations in that it would 
pay the employee additional per diem just for his convenience. You 
say this complicates the determination as to reasonableness and sug- 
gest a more explicit definition in the Joint Travel Regulations. 

Additionally, you point out that the said paragraph C1051-2 pro- 
vides that “delay in return travel over a weekend for the purpose 
of avoiding travel during off-duty hours will not be an acceptable 
basis for increasing per diem or travel status eligibility.” You request 
comment on your reasoning that if delay for a complete weekend is 
not acceptable for increasing per diem then a delay for any part 
of the weekend likewise would not be acceptable. We believe it suf- 
ficient to say in this respect that the facts do not establish delay for 
the purpose of avoiding travel during off-duty hours. 

You mention that paragraph C10101~-7 of the Joint Travel Regula- 
tions provides that “Normally, when short return trips are involved 
or travel is authorized on carriers with sleeping accommodations, 
the constructive time of departure will be on the same day as that 
on which the temporary duty is completed.” You say that in your 
opinion the flight from Chicago to Los Angeles would fall in the 
category of a “short trip” timewise; if not, it would seem advantageous 
to disbursing officers to have this reference rewritten to define ex- 
plicitly the term “short trip.” 

Paragraph C1051-1 of the Joint Travel Regulations provides that 
a traveler on official business will exercise the same care in incurring 
expenses that a prudent person would exercise if traveling on per- 
sonal business. See 31 Comp. Gen. 278 (1952); 39 id. 250 (1959) 
and 46 id. 425 (1966). 

In conformity with that requirement paragraph C1051-2 of the 
regulations contains many provisions to meet numerous travel situa- 
tions. Thus, while it provides that to the extent practicable, manage- 
ment will schedule necessary travel time en route within an employee’s 
regularly scheduled hours of duty, it further provides that “delay 
in return travel over a weekend for the purpose of avoiding travel 
during off-duty hours will not be an acceptable basis for increasing 
per diem or travel status eligibility.” In addition, paragraph C10101- 
7 of the regulations provides that when, for persona] reasons, an 
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employee does not return immediately to his permanent station after 
completion of a period of temporary duty, per diem will be computed 
on the basis of the time he reasonably could have left the temporary 
duty point and arrived at his permanent duty station. Where short 
return trips are involved or travel is authorized on carriers with sleep- 
ing accommodations, the constructive time of departure will be the 
same day as that on which the temporary duty is completed except 
that travel between 2400 and 0600 hours is not required. 

We believe the above provisions were intended only as guidelines 
for use in determining whether in a particular situation the traveler 
acted in a reasonable manner. 

In this particular case, as previously indicated, the employee could 
have departed from Chicago at 1830 and arrived in Los Angeles at 
2036. We assume the latter time to be Pacific Standard Time and 
that the elapsed time for travel between Chicago and Los Angeles 
would be 4 hours. To this would be added at least 1 hour to travel to 
the airport in Chicago and 1 hour to travel from the airport in Los 
Angeles to the employee’s home or a total of approximately 6 hours. 

In view of the length of the employee’s work day we do not believe 
it was unreasonable for him to spend the night in Chicago and then 
travel on to Los Angeles the next day in the manner shown on the 
voucher. 

The supplemental voucher forwarded here is returned and may be 
processed for payment if otherwise correct. 


[ B-174213 J 


Taxes—State—Government Immunity—Vehicle Parking Tax 


The 25 percent tax imposed on rents charged for occupancy of parking space 
in parking stations which was paid by an employee for parking a Government 
vehicle while on official business may not be reimbursed to the employee as the 
incidence of the tax falls directly on the Government as lessee and under its 
constitutional prerogative, the Government is entitled to rent or lease parking 
space free from the payment of the tax and the employee was not required to 
pay the tax. The Municipal Code imposing the tax exempts the United States 
if payment is made by Government check, but it is not feasible for an employee 
operating a Government vehicle on official business to pay for parking by Gov- 
ernment check. However, since the Government’s immunity does not extend 
to an employee when he operates his own vehicle on official business, he may 
be reimbursed the tax under 5 U.S.C. 5704 as part of the parking cost. 


To W. P. Helmer, United States Department of Agriculture, De- 
cember 10, 1971: 

Your letter of August 31, 1971, with enclosures (your reference 
6540), requests an advance decision as to whether you may certify 
for payment a voucher in favor of A. R. Groncki in the amount of 
$0.25. The voucher covers the 25 percent tax on rents charged for 
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occupancy of parking space in parking stations in the city and 
county of San Francisco, which tax was charged to and paid by Mr. 
Groncki on rent paid for parking a Government-owned vehicle while 
on official business. 

The tax in question is imposed by Article 9 of Part IIT of the San 
Francisco Municipal Code. Section 602 of Article 9 imposes—with 
certain exceptions not here applicable—a tax of 25 percent of the 
rent for every occupancy of parking space in a parking station in 
San Francisco City and County. Section 603 states that every occu- 
pant occupying parking space shall be liable for payment of the tax 
imposed on the rent for the occupancy of the parking space. Section 
603 also provides that the tax liability is not extinguished until the 
tax has been paid by the occupant to the city and county, except 
that a receipt from an authorized operator pursuant to section 604 
of Article 9 shall be sufficient to relieve the occupant from further 
liability for the tax to which the receipt refers. Section 601(a), in 
effect, specifically exempts the United States—among others—from 
payment of the tax. 

You state that in administering the tax in question the city grants 
an exemption to the Government only when the payment for parking 
is made by Government check. You further state that when Govern- 
ment employees operate their personal or Government-owned vehicles 
on official business, it is not feasible to pay for parking by Govern- 
ment check. 

Concerning the payment of State or local sales taxes generally, our 
Office has consistently held that the question of whether the United 
States is required to pay for an item procured or leased in a State 
at a price inclusive of such tax rests upon a determination of whether 
the incidence of the tax is on the vendor (or lessor) or on the vendee 
(or lessee). Where the incidence of the tax is on the vendor (or 
lessor), the United States has no right—apart from that given it 
by the taxing statute or regulations promulgated thereunder—to 
purchase or lease items within the territorial jurisdiction of the taxing 
jurisdiction on a tax-free basis. On the other hand, where the incidence 
of the tax is on the vendee (or lessee), the United States in purchasing 
or leasing items for official use is entitled under its constitutional 
prerogative to make purchases or to lease free from such sales taxes. 
See for example, 49 Comp. Gen. 204 (1969). 

Also, we have held, in effect, that a parking tax is not applicable to 
vehicles owned by the Federal Government. See 388 Comp. Gen. 258 
(1958) ; 34 id. 417 (1955) ; 26 id. 397 (1946) ; 18 id. 151 (1938). These 
decisions were based on the rationale set forth above. Cf. 46 Comp. Gen. 
624 (1967). We have further held that since a parking tax cannot 
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legally be imposed against the principal—the Federal Government— 
it likewise cannot be imposed upon the agent—the employee driving 
the Government vehicle. See B—136911, June 5, 1961; and 41 Comp. 
Gen. 328 (1961). 

It is clear from the above cited sections of the San Francisco 
Municipal Code that the tax here involved is imposed on the rent 
paid for the occupancy, i.e., the use or possession, of parking space 
in a parking station in the county or city of San Francisco. Since 
the tax is on the occupancy of the parking space, it is clear when the 
space is rented or leased for use of a Government-owned vehicle on 
official business, the incidence of the tax falls directly on the Govern- 
ment. Hence, we must conclude that in renting or leasing parking 
space for 2 Government-owned vehicle being used on official busi- 
ness, the United States is entitled under its constitutional prerogative 
to rent or lease such space free from the payment of this tax and to 
recover any amount of such tax which may have been paid by it whether 
the payment for the parking is made by Government check or other- 
wise. Further, for the reason stated above, a Government employee 
driving a Government-owned vehicle on official business cannot be 
required to pay a tax imposed on the rent paid by the United States 
for the occupancy of a parking space by a Government-owned vehicle. 
Although not controlling here, we might point out that to hold other- 
wise would make almost meaningless the provision of section 601(a) 
of Article 9, which, in effect, specifically excepts the United States 
from the liability of paying such tax. 

Of course the immunity from parking taxes or taxes on parking 
rentals—incident to the parking of Government-owned vehicles— 
which may attach to the United States, does not extend to a Govern- 
ment employee operating his personally owned vehicle on official busi- 
ness. There is, however, a specific statute which authorizes reimburse- 
ment of parking fees to Federal employees incident to the use of 
privately owned motor vehicles on official business, namely, section 
4 of the Travel Expense Act of 1949, as amended, 5 U.S.C. 5704. 
Insofar as an employee using a privately owned motor vehicle is 
concerned, if he is required to pay a tax on the amount of the parking 
fee, the tax would be part of the parking cost and he may be reim- 
bursed such cost under the authority of 5 U.S.C. 5704, if otherwise 
proper. See 41 Comp. Gen. 328; and 44 Comp. Gen. 578 (1965). 

Accordingly, since the instant voucher in favor of A. R. Groncki 
covers the tax paid on the occupancy of parking space for a Govern- 
ment-owned vehicle being used on official business, it may not be 
certified for payment and hence, such voucher will be retained in 
our files. 
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[B-174366] 


Wage and Price Stabilization—Contract Matters—Prices—Certifi- 
cation 


The failure of the low bidder to sign and submit with its bids the price certifica- 
tion attached to three solicitations issued for printing and binding services may 
not be waived as a minor informality. The certification addendum bound the 
bidder to reduce, at the time of billing, any prices offered in the bid which did not 
conform to the requirements of Executive Order 11615, dated August 15, 1971, 
issued under the authority of the Hconomic Stabilization Act of 1970 for the 
purpose of stabilizing prices, rents, wages and salaries in order to stabilize the 
economy, reduce inflation, and minimize unemployment, and, therefore, the bids 
submitted were nonresponsive under the rule that if an addendum to an invita- 
tion affects price, quantity or quality, it concerns material matters that may not 
be waived even to effect a savings for the Government. 


To the National Graphics Corporation, December 10, 1971: 


Reference is made to your letter of October 18, 1971, with enclosures, 
protesting against the rejection of your bids for printing and binding 
services submitted during September 1971 under Jacket Number 418- 
054, 418-076 and 443-262, issued by the U.S. Government Printing 
Office (GPO). 

Under the authority of the Economic Stabilization Act of 1970 
(Public Law 91-879, 84 Stat. 799, 12 U.S.C. 1904 note), as amended, 
Executive Order 11615, dated August 15, 1971, was issued for the 
purpose of stabilizing prices, rents, wages, and salaries in order to 
stabilize the economy, reduce inflation and minimize unemployment. 
In implementing the policies of Executive Order 11615, GPO attached 
to the above solicitations the following provision : 


NOTICE 


Bidder must sign and submit the following Price Certification with their bid. 
BIDS WHICH DO NOT CONTAIN THE REQUIRED CERTIFICATION WILL 
BE CONSIDERED NON-RESPONSIVE AND WILL BE REJECTED. 

Price Certification (a) By submission of this bid (offer) bidder (offeror) 
certifies that he is in compliance and will continue to comply with the require- 
ments of Executive Order 11615, August 15, 1971, for the duration thereof, and 
further certifies that the prices bid (offered) herein either conform to the require- 
ments of Executive Order 11615 or shall be reduced accordingly at the time 
of any billings that are made during the effective period of the Executive Order. 

(b) Prior to the payment of invoices under this contract, the contractor shall 
place on each invoice submitted the following certification : 

“I hereby certify that amounts invoiced herein do not exceed the lower of 
(i) the contract price, or (ii) maximum levels established in accordance with 
Executive Order 11615 dated August 15, 1971.” 

(c) The contractor agrees to insert the substance of this clause, including 
this paragraph (c) in all subcontracts for supplies or services issued under 
this contract. 


Contractor (signed) 


We note that the Federal Procurement Regulations (FPR), which 
GPO uses as a guide on matters not covered by its own regulations, 
also implemented Executive Order 11615 by requiring a price cer- 
tification, similar to the above certification, in solicitations subject to 
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the order. See section 1-1.321 added by FPR Temporary Regulation 
22, September 9, 1971. As in the case of the above GPO provision, 
FPR 1-1.321-3(c) provided that where invitations for bids include the 
certification requirement and bidders declined to comply with the 
certification, their bids would be deemed to be nonresponsive. 

When the bids for each procurement were opened it was discovered 
that your firm was the low bidder on all three solicitations, but you 
had failed to sign the price certification in each of your bids. Conse- 
quently, your bids were declared nonresponsive and award was made to 
the next low bidders. 

It is your contention that on previous occasions when you submitted 
bids to GPO you were required only to execute two copies of the Bid 
and Acceptance form (GPO Form 183). You admit that you over- 
looked the necessity for signing the price certification in each of your 
bids under the subject procurements. However, you point out that the 
information contained in the above notice was substantially the same 
as that contained in a GPO letter dated September 1, 1971, concerning 
implementation of Executive Order 11615, and in view of the signature 
line being captioned “Contractor,” in contrast to the signature line of 
the Bid and Acceptance form which was captioned “bidder,” you 
assumed that the certification was to be signed only after you had 
received the award and had become the contractor. Also, you state that 
while your bids may be technically nonresponsive, the total of your 
bid prices for the three solicitations was $4,500 lower than the next 
lowest bidder on the three solicitations and your failure to sign the 
certification should be waived as a minor informality. 

We are advised that the language requiring bidders to sign and 
submit the price certification with their bids, or have their bids declared 
nonresponsive, was deemed necessary because (1) the regular GPO 
solicitation package requires only the signing and return of the Bid 
and Acceptance form, and (2) the only documents that the form 
incorporates by reference are the specifications and certain standard 
preprinted contract provisions and stipulations not relevant in the 
present case. Without the requirement for execution and return of the 
certification, the certification provisions would not be binding on the 
bidder since such provisions were not otherwise incorporated into the 
solicitation. Thus, the mere attachment of the certification to the bid 
papers without the requirement for its execution and return would 
not bind the contractor to the terms contained therein. 

As a general rule, if an addendum to an invitation affects price, 
quantity or quality, it concerns material matters which may not be 
waived, and failure by a bidder to acknowledge its receipt in the man- 
ner required by the invitation renders the bid nonresponsive. 37 Comp. 
Gen. 785 (1958). The basis for such rule is that a bidder would other- 
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wise have an option to decide after bid opening to become eligible 
for the award by coming forth with evidence outside the bid itself 
establishing that the addendum had been considered, or to avoid award 
by remaining silent. Here, the certification clearly related to price 
inasmuch as it bound the bidder to reduce, at the time of billing, any 
prices offered in the bid which did not conform to the requirements of 
Executive Order 11615. Therefore, we cannot conclude that your 
failure to sign the price certification was a minor informality which 
could be waived, or that GPO’s determination that your three bids 
were nonresponsive in such respect was erroneous. Although, awards 
to your firm might have realized a saving to the Government, it has 
been our consistent position that strict maintenance of the established 
principles of competitive procurement by Government agencies is 
infinitely more in the public interest than for the Government to 
obtain a pecuniary advantage in a particular case by violation of the 
rules. 43 Comp. Gen. 268 (1963). 

In regard to your statement that the signature line of the certifica- 
tion was designated “Contractor” and was misleading, we can only 
point out that the first line of the Notice, as quoted above, clearly states 
that the bidder must sign and submit the price certification with his 
bid. In this connection, the record does not indicate that any other 
bidder was confused by the use of the term “Contractor” under the 
signature line. In any event, in view of the express warning that a 
bid not containing the required certification would be considered 
nonresponsive, it appears that a prudent course of action would have 
required that any uncertainties on your part in the matter be resolved 
prior to the submission of your bids. 

For the above reasons, your protest must be denied. 


[ B-173181 ] 
Bids—Two-Step Procurement—First-Step—Purpose 


Since the only offeror in addition to the incumbent contractor responding to the 
request for technical proposals under a two-step procurement for the installation 
of a telecommunications system overseas, who in answering the questions posed 
after the evaluation of offers indicated the risk incident to the site could not be 
assumed without surveying the site, was erroneously determined to be non- 
responsive and was improperly denied an opportunity to participate in the 
second-step inviting prices notwithstanding by then the site had been surveyed, 
the contracting officer’s subsequent determination to make the procurement com- 
petitive and permit the rejected offeror to submit a technically acceptable pro- 
posal was in line with the first step’s intended purpose of fostering competition, 
and the offeror should be allowed to compete in the second step as a sole source 
award to the incumbent contractor would not be justified. 


To the Secretary of the Army, December 20, 1971: 


We refer to letters AMCGC-P of September 15 and October 18, 
1971, from the Deputy General Counsel, forwarding a report on the 
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Philco-Ford Corporation protest against award of a contract to any 
other firm under request for technical proposals No. DAABO7-71-B- 
0340, issued by the United States Army Electronics Command 
(ECOM), Fort Monmouth, New Jersey. 

This two-step formally advertised procurement covers services and 
materials for the installation of an integrated microwave line-of-sight 
telecommunications system in Germany. Step one requires a technical 
proposal to be submitted by each offeror for technical evaluation as to 
the acceptability of the offeror’s approach to the stated requirements. 
Step two calls for the submission of a bid price by all offerors whose 
proposals have been determined to be technically acceptable. The 
request for technical proposals was issued on March 26, 1971, and pro- 
posals were to be submitted by April 26. Of the 33 firms solicited, only 
the Federal Electric Corporation (FEC)—the incumbent contractor— 
and Philco-Ford submitted proposals. After evaluation of these two 
proposals, ECOM gave each offeror a separate set of questions to be 
answered for clarification purposes and returned to ECOM by May 24. 
FEC was given 139 questions on May 18 at ECOM. At that time, FEC 
reviewed the questions and requested various clarifications. Seven 
questions were deleted by ECOM as a result thereof. Philco-Ford was 
furnished 284 questions on May 17. The procuring agency reports that 
there was some discussion of the questions at this time, although the 
discussion was not extensive and, in the main, related to Philco-Ford’s 
surprise at being given so many questions. 

Both offerors timely returned their answers to ECOM. Thereafter, 
the proposal of FEC was judged acceptable. The answers submitted by 
Philco-Ford, however, indicated that Philco-Ford would not assume 
without a site survey the risk prescribed by step one for inaccuracies or 
omissions in the site report data furnished with the solicitation. 
Philco-Ford had requested of the contracting officer on May 18 that it 
be allowed an extension of 4 weeks for the submission of its answers in 
order to conduct a site survey in Germany. The contracting officer 
denied this request on May 20 as untimely. Consequently, on May 26, 
the contracting officer notified Philco-Ford that its proposal has been 
found nonresponsive for failure to conform to an essential require- 
ment of the solicitation by not assuming the risks contemplated 
therein. Subsequently, on May 28, 1971, the Philco-Ford proposal was 
determined to be unacceptable. Thereafter, Philco-Ford protested to 
our Office. 

Because Philco-Ford was no longer considered eligible, negotiations 
were entered into with FEC, the only remaining acceptable offeror, 
pursuant to paragraph 3-210.2 of the Armed Services Procurement 

Regulation (ASPR). ECOM submitted to FEC a request for proposal 
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contemplating a fixed-price incentive-fee contract. FEC submitted its 
proposal. An audit of the proposal was made and the cost and pricing 
data in the proposal were reviewed by the Government. Negotiations 
between ECOM and FEC were conducted from June 12 to June 16, at 
which time a final price for the contract was ultimately agreed upon 
by the parties. However, no contract award was made. 

While price negotiations with FEC were being conducted, the 
Philco-Ford protest was also being studied by the ECOM legal office, 
with particular attention to the allegation by Philco-Ford that a site 
survey was necessary in order to answer some of the 284 questions. It 
was Philco-Ford’s contention that many of the questions required de- 
tailed technical information available only to Government program 
representatives and the on-site incumbent contractor. Further, it was 
alleged that the information requested grossly exceeded the scope of 
the “general and local site conditions” as set forth in the solicitation 
and that, therefore, satisfactory answers could be given to the procur- 
ing activity only after a site survey. Review by ECOM engineers 
found that 13 of these questions did, in fact, require a site survey, and 
in view of this determination, it was decided that the Philco-Ford pro- 
posal had been erroneously determined to be nonresponsive for failure 
to comply with the solicitation. 

Toward the end of this review period of Philco-Ford’s allegation, 
more specifically on July 21, 1971, Philco-Ford was advised telephoni- 
cally by ECOM for the first time that its proposal had been found to 
be technically unacceptable in May. The original technical evaluation 
had been based upon the following scoring criteria: 60 points or bet- 
ter—technically acceptable; 59-50 points—susceptible of being made 
acceptable; 49 points and below—technically unacceptable and ex- 
cluded from further negotiation. Although Philco-Ford’s proposal 
had been evaluated initially at below 50 points, a managerial decision 
was made during the review period to considcr the proposal as sus- 
ceptible of being made acceptable. The motivating factor behind this 
decision was the desire to maintain the competitive aspects of the pro- 
curement by eliminating the necessity of making the procurement on a 
sole source basis. By ECOM letter of July 22, Philco-Ford was ad- 
vised that notwithstanding the determination that its proposal was 
technically unacceptable, it would be given the opportunity to meet 
with ECOM personnel on July 29 to further discuss and possibly 
clarify its proposal. 

At the July 29 meeting, it was agreed that 13 of the 284 original 
questions were inappropriate in that a site survey would be needed to 
answer them. As to the other 271 questions, Philco-Ford’s response of 
May 24 had satisfactorily answered all but approximately 23. Philco- 
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Ford was now given until August 2 to clarify its responses to these 
questions. After a review of the August 2 responses, Philco-Ford con- 
ducted a site survey and was given a further opportunity to clarify 
a few remaining areas of its proposal because it was now almost tech- 
nically acceptable. This final clarification was submitted on August 30, 
and on September 1 Philco-Ford’s proposal was determined to be 
technically acceptable. The contracting officer subsequently proposed 
issuing the second-step invitation requesting bid prices from both FEC 
and Philco-Ford. However, in the administrative report of October 
18, 1971, it was recommended that the procurement be limited to FEC 
because of the earlier determination that Philco-Ford was.technically 
unacceptable. 

The propriety of issuing an invitation to Philco-Ford is questioned 
by FEC. It is first contended that the original rejection of Philco- 
Ford’s proposal on the bases that it was both nonresponsive and 
technically unacceptable was correct and that the later discussions 
leading to the determination that Philco-Ford should be allowed to 
take part in the second step of the procurement were improper. It is 
further contended that Philco-Ford was given the opportunity to re- 
propose on a number of occasions, to conduct a site survey in August, 
and in effect thereby to alter its proposal to an extent and in a manner 
not accorded FEC, thus leading to the conclusion that FEC did not 
receive equal treatment from the procuring agency. It is also alleged 
that deletion of the 13 questions did not cause Philco-Ford to assume 
the risks contemplated by the first step, but rather the causation for this 
was the site survey which Philco-Ford was allowed to conduct in Au- 
gust, after it had apparently foregone its right to make such a survey 
by submitting its original proposal without requesting permission to 
make the survey. FEC concludes that the questions put Philco-Ford 
on notice that it had misconstrued the site conditions and data and that 
having realized its error that firm would under no circumstances have 
assumed the risk for errors in such data without first having conducted 
a site survey. Finally, it is alleged that allowing Philco-Ford to par- 
ticipate in the second step would be irreparably detrimental to FEC 
because it is likely that the prices FEC used in computing its final ne- 
gotiated price have been divulged so that Philco-Ford will be able to 
ascertain FEC’s negotiated price. Consequently, under the second step 
FEC will be forced to bid against itself as well as Philco-Ford. 

We believe that the contracting officer incorrectly determined that 
Philco-Ford’s May 18 request for an extension of the time period for 
submitting its answers so as to be able to conduct a site survey in Ger- 
many should be denied. Having regard for the time necessary to make 
a site inspection, to examine data concerning the work, and to prepare 
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estimates from the plans and specifications, the allotment of a greater 
amount of time than that provided for the development of proposals 
was necessary in order to permit sources other than the incumbent to 
compete on the procurement. A period of 30 days was allotted for the 
preparation of proposals. Philco-Ford alleges that this period was 
further shortened because it received the solicitation on April 1, 1971, 
and not on the March 26 issuance date. We note that within this 25-30 
day period a proposer who was unfamilier with the site would have 
had to review the solicitation and associated data in order to determine 
whether or not a site survey would be necessary. The proposer would 
also, most assuredly, have found it advisable to attend the pre-invita- 
tion conference which was held on April 8, 1971. Should the need for 
a site survey then be determined to exist, a 1 week notification to the 
STRATCOM-EUROPE representative prior to that proposer’s ar- 
rival in Germany was required. And even after time had been allotted 
for the actual making of a site survey, the data gleaned therefrom had 
to be refined and assimilated and incorporated in developing the pro- 
posal to be submitted. Further, amendments to the solicitation were 
issued on April 14 and 16, Not only did the circumstances create a sit- 
uation which in essence negated the possibility for any meaningful site 
survey, but they also created a noncompetitive aura, considering that 
one proposer was not familiar with the actual site conditions, whereas 
the other was the on-site incumbent contractor and thus had all the 
information necessary for intelligent bidding on the procurement. 
Consequently, Philco-Ford, in view of the short period allotted for 
the development and submission of its proposals and in view of the 
optional nature of the site survey, determined to forego the survey be- 
cause of the apparent adequacy of the Government-provided data and 
to concentrate upon development of a responsive proposal. It was not 
until the receipt of the 284 questions that Philco-Ford determined an 
acceptable technical proposal could be submitted only with the aid of a 
site survey. In view of the fact that the site survey was needed to ade- 
quately answer the questions given Phileo-Ford by ECOM, in view 
of the fact that further amendments to the solicitation were issued 
May 18 and 19, respectively, without change in the requirement for 
submission of amended technical proposals by May 24, and in view of 
the need to actually place the procurement on a competitive footing, 
the time extension requested by Philco-Ford to permit a site survey 
should have been granted. Had this been done, Philco-Ford probably 
would not have submitted a nonresponsive proposal refusing to assume 
the risks for errors or discrepancies in the Government-provided 
data. Further, that a site survey was necessary and beneficial is made 
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evident by the fact that after Philco-Ford made the site survey, 
Philco-Ford easily was able to make its proposal acceptable. 

We note that the two-step procedure was initiated and intended to 
extend the benefits of competitive advertising to procurements which 
previously were negotiated. While the second step of this procedure is 
conducted in accordance with the rather rigid rules of formal adver- 
tising procedures (ASPR 2-503.2), the first step, in furtherance of the 
goal of maximized competition, contemplates the qualification of as 
many sources as possible. This goal must be balanced, of course, with 
the need of the procuring activity to fulfill its requirements within 
given time limits. Thus, we have held that under certain circumstances 
during the first step, the request of and acceptance by the contracting 
officer of a new or amended technical proposal from a proposer after 
the expiration of the date for submission of proposals and after that 
proposer’s original proposal had been rejected as unacceptable was 
proper and consistent with the philosophy of two-step procurement 
procedures. See B-160324, April 5 and February 16, 1967. Here, the 
contracting officer’s decision to make the present procurement competi- 
tive by allowing Philco-Ford the opportunity to submit a technically 
acceptable proposal was in line with the first step’s intended purpose of 
fostering competition. That such action was necessary to place Philco- 
Ford on an equal footing with FEC—the incumbent contractor—is a 
sufficient answer to the charges of unequal treatment and favoritism. 

As to the allegation that FEC’s prices have been divulged because of 
its negotiations with the Government and that to allow issuance of the 
second step would be unfair and highly detrimental to FEC, we note 
that ASPR 3-507.2 forbids, after receipt by the Government, the dis- 
semination of any information contained in any proposal or quotation 
to the public or to anyone within the Government not having a legiti- 
mate interest therein. We realize there is a possibility that some in- 
formation about FEC’s pricing may have “leaked” from commercial 
sources. If so, this is unfortunate, but it is not in our opinion a suffi- 
cient justification to make award to FEC on a sole source basis. 

For the foregoing reasons, Philco-Ford should be allowed to com- 
pete in the second step of the procurement. 


[ B-174083 J 


Bidders—Qualifications—State, Etc., Licensing Requirements 


The failure of the low bidder under a solicitation for security guard services 
to meet the State and local licensing and registration requirements of the 
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invitation for bids prior to award does not affect the legality of the contract 
as the matter is one between bidder and State and local authorities and is not 
a factor controlling bidder eligibility to obtain Government contracts. Upon 
determination that a license or permit is a prerequisite to being legally capable 
of performing for the Federal Government within its boundaries, a State or local 
authority may enforce the requirements if not in conflict with Federal policies 
or laws, or the execution of Federal powers. However, in the event of enforcement 
of State or local licensing requirements, should a contractor not perform, he 
may be found in default and the contract terminated with prejudice, 


To Collins and Abramson, December 21, 1971: 


Reference is made to your letter dated September 13, 1971, pro- 
testing the award of a contract to H. L. Yoh Company, Division of 
Day & Zimmerman, Inc. (Yoh), under invitation for bids (IFB) 
DABE03-71-B-0107, issued at Fort Sheridan, Illinois. 

The invitation was issued for the procurement of security guard 
services at three missile sites. Each site was listed as a line item on the 
bidding schedule. Pinkerton Security Services, Inc., was low bidder on 
line item 1, which represented a site in Wisconsin, Yoh was low bidder 
on line items 2 and 3, which represented sites in Minnesota. The 
solicitation contained a clause concerning licensing and registration 
which provided as follows: 

Licensing and Registration. The contractor and each of his employees provided 


under this contract shall meet state and local requirements for the type services 
required by this contract. 


The State of Minnesota, by Minnesota Statute 326.331, prohibits any 
person to engage within the State in the business of protective agent 
for fee or reward unless previously licensed by the State. The basis 
for your protest is the uncontested fact that Yoh did not possess a 
Minnesota State Certificate to perform security guard services within 
the State at the time of its bid, nor at the time of contract award. You 
contend that since Yoh did not comply with Minnesota law, it could 
not comply with the provisions of the IFB, and, therefore, should 
not have been awarded the contract for guard services in Minnesota. 

It is well established by the decisions of this Office that failure to 
submit permits or licenses by the time of award or at the very latest 
by the time of contract performance, plus any lead time which may 
be necessary in the particular case, shall affect the responsibility of 
a contractor in cases where the permit or license is a requirement of 
the Federal Government. See 34 Comp. Gen. 175 (1954), wherein 
a permit from the Interstate Commerce Commission was required; 
39 Comp. Gen. 655 (1960), wherein operating authority from the 
Federal Aviation Administration was required; and 46 Comp. Gen. 
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326 (1966) wherein a license from the Atomic Energy Commission was 
required. 

With respect to the effect of a State law requiring a license or permit 
as a prerequisite to performing the type of services required by a Fed- 
eral contract, in our decision B-125577, October 11, 1955, we considered 
an IFB for a Federal construction contract to be performed in Ten- 
nessee, under which the contractor was to obtain all licenses and permits 
required for the prosecution of the work. We held therein that: 

State and municipal tax, permit, and license requirements vary almost infi- 
nitely in their details and legal effect. The validity of a particular state tax or 
license as applied to the activities of a Federal contractor often cannot be de- 
termined except by the courts, and it would be impossible for the contracting 
agencies of the Government to make such determinations with any assurance 
that they were correct. It is precisely because of this, in our opinion, that the 
standard Government contract forms impose upon the contractor the duty of 
ascertaining both the existence and the applicability of local laws with regard 


to permits and licenses. In our opinion, this is as it should be. 
* * ok * . * * 


No Government contracting officer is competent to pa: upon the question 
whether a particular local license or permit is legally required for the prosecution 
of Federal work, and for this very reason the matter is .nade the responsibility 
of the contractor. No statute has been brought to ovr attention which would 
authorize the inclusion of a condition in Federal contracts or bid invitations that 
local permits or licenses must be obtained, regardless of their necessity as applied 
to the work to be done. Accordingly, we are of the opinion that the obtaining 
of a general contractor’s license for performing Government work in Tennessee 
is a matter which must be settled between the local authorities and the contrac- 
tors, either by agreement or by judicial determination. 

In a later decision we considered the position of Government coun- 
sel, who cited our opinion in B-125577, supra, and contended that 
where IFB provisions required a successful bidder to comply with 
State laws, the contracting officer was in error in interpreting such 
a requirement as a basis for rejection of a low bid because it was not 
accompanied by a State permit. Nevertheless, Government counsel 
contended that the low bid was properly rejected, since there was not 
enough time from the time of award for the low bidder to comply 
with State law prior to commencement of performance pursuant to 
the contract work schedule. It was the opinion of this Office that the 
low bid was improperly rejected under this proposed rationale as well, 
because State and local requirements may not be regarded as control- 
ling the eligibility of bidders to obtain Government contracts. 
B-165274, May 8, 1969. 

If a State determines that under its laws a bidder on a Federal 
contract must have a license or a permit as a prerequisite to its being 
legally capable of performing the required services for the Federal 
Government within the State’s boundaries, the State may enforce its 
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requirements against the bidder, provided the application of the 
State’s law is not opposed to or in conflict with Federal policies or 
laws, or does not in any way interfere with the execution of Federal 
powers. See Leslie Miller, Inc. v. Arkansas, 352 U.S. 187 ( 1956) ; 
United States v. Georgia Public Service Commission, 371 U.S. 285 
(1963) ; Charles Paul v. United States, 371 U.S. 245 (1963). In those 
instances where the requirements of a State law do not violate this 
proviso, the State may proceed to enforce its requirements against a 
contractor who failed to comply. However, if as a result of enforce- 
ment by the State the contractor chooses not to perform the contract 
or is prohibited from doing so by an injunction won by the State, 
the contractor may be found in default and the contract terminated 
to its prejudice. 

In the instant case, the Minnesota law requires a license before com- 
mencement of services as a protective agent, but whether this law is 
applicable to the particular work to be done under this Federal con- 
tract is a decision to be made by State authorities. The record evidences 
that Yoh filed an application for such a license on September 9, and 
a license was granted on October 19. However, the record does not evi- 
dence that Minnesota authorities have determined that the license 
is necessary for the services to be performed by Yoh, and it does not 
appear that such a determination will be made now that a license has 
been issued to Yoh. 

Under the circumstances we are unable to conclude that Yoh’s fail- 
ure to obtain a license prior to performance precluded it from being 
awarded a valid contract, or that any legal basis exists for objecting 
to the award made to Yoh. 

Accordingly, your protest is denied. 


[ B-169366 J 


Pay—Absence Without Leave—Civil Arrest—Confinement—Trial 


and Appellate Review 

An Army sergeant while confined by United States Military authorities in a 
Naval Correctional Center in Japan for the Japanese Government during the 
period of his trial and appellate review on the charge of murder who performed 
normal prison-type duties, none of which were his military specialty or equal 
to the normal duties of his grade, is not entitled to pay and allowances for 
the period of confinement as Army Regulations, although authorizing the employ- 
ment of prisoners in a variety of capacities, prohibits payment while so employed, 
and Rule 8, Table 1-3-2, Department of Defense Military Pay and Allowances 
Entitlements Manual, provides that when confined for a foreign civil offense 
for which a member has been charged or indicted by a foreign court, he is not 
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entitled to pay and allowances except for a period of leave and BAQ under para- 
graph 10312 of the Manual, unless the absence is excused as unavoidable. 8 


ae H. A. MacCallum, Department of the Army, December 29, 

Further reference is made to your letter dated August 19, 1971, which 
was forwarded here by letter dated November 9, 1971, of the Office of 
the Comptroller of the Army, DACA-FIS-PP, requesting an advance 
decision as to the propriety of payment of pay and allowances to a 
sergeant while he was confined by United States military authorities 
at the Naval Correctional Center, Yokosuka, Japan, for the Japanese 
Government during the period of his trial and appellate review on 
the charge of murder. Your request has been assigned Control No. 
DO-A-~1136 by the Department of Defense Military Pay and Allow- 
ance Committee. 

You say that the sergeant was indicted by the Japanese Government 
for murder on February 14, 1970, and sentenced to 12 years at hard 
labor on February 19, 1971. The Japanese legal authorities allowed 
him to remain in custody of the U.S. Forces during the period of 
his trial and appellate review, in lieu of confining him in a Japanese 
facility. We understand that he is now confined in a Japanese facility 
serving a 12-year sentence for murder. 

During the period that the sergeant was confined by the United 
States authorities he performed normal prisoner-type duties, none 
of which could be construed as being within his military specialty or 
equal to normal duties of his grade. The Naval Correctional Center 
reported that after an indoctrination period from April 28, 1970, to 
May 6, 1970, he worked at numerous tasks within the Center from 
May 6, 1970, to December 14, 1970, including painting, gardening and 
carpentering, and that from December 15, 1970, he operated the cor- 
rectional center laundry for the prisoners. None of these duties could 
be construed as performing services in his military specialties. Since 
you feel that there is a definite difference between performing duties 
normally required of a prisoner and being usefully employed in the 
individual’s military specialty, you request a decision as to whether 
he may be paid pay and allowances during the period of his confine- 
ment at the Naval Correctional Center. 

Your doubt arises from the fact that two Navy prisoners and one 
Marine prisoner whose situations are similar to the sergeant’s are 
in a pay status since their respective commanders have certified that 
they are usefully employed in accordance with paragraph 5c, 
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COMNAVFORJAPAN Instruction 1640.7B, dated October 15, 1969. 
That Instruction provides that upon determination by the com- 
manding officer that a member, other than a normal confinee, who 
is detained within the brig compound, but is in fact usefully employed 
and can be regarded as performing duties of his rate, is eligible for 
pay and allowances. 

In decision 36 Comp. Gen. 173 (1956) we held that a member of 
the uniformed services who is (1) arrested by the Japanese civil 
authorities because of an alleged commission of a civil offense, (2) 
released to the custody of the U.S. military authorities on condition 
that he will be made available for trial by the Japanese court upon 
the request of the Japanese, (3) confined by the U.S. military authori- 
ties pending release to the Japanese for trial, and (4) tried and con- 
victed by the Japanese court, must be regarded as absent without 
leave during the period of his pretrial confinement by the military 
authorities and is not entitled to pay for such period unless the 
absence is excused as unavoidable. 

In our decision B-132595, August 26, 1957, we held that while a 
member of the uniformed services who is restricted to his base, in a 
sense, is being confined by the military authorities, the term “con- 
finement” was used in 36 Comp. Gen. 173 (1956) as having reference 
generally to periods of actual incarceration and does not include peri- 
ods when the member is in a duty status while awaiting civil trial 
even though his area of movement is restricted during such periods. 
In 37 Comp. Gen. 228 (1957), cited as reference (c) in the instruc- 
tion referred to above, we held that a Navy enlisted man with the rate 
of Yeoman 38rd Class, who, after expiration of his enlistment and 
while restricted to his station awaiting appellate review of his court 
martial sentence was assigned to the post control office to “perform 
duties of his rate,” was entitled to pay and allowances if such duty 
was directed by competent authority and the assignment could be 
regarded as a restoration to duty. 

Our decision B-169366, dated April 8, 1970, cited by you, involved 
an Army enlisted member, who, while on leave from his duty sta- 
tion in Germany, was apprehended in Spain and sentenced to 6 
years confinement. He was released to United States Naval authori- 
ties at Rota, Spain, pending his appeal for a pardon, relieved from 
attachment to the German field station and attached to the U.S. Naval 
Station, Rota, Spain, for administrative purposes. It was stated 
that he was performing military duties at Rota, Spain. 
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We said that while some question arises as to how an enlisted man 
of the Army could be discharging the obligations of his enlistment 
contract while attached to a naval installation, the mission of the 
unit to which he was assigned before going to Spain, as well as his 
military grade, might warrant a conclusion that assignment to the 
naval installation was for the convenience of the Government, pro- 
vided the Navy had received a benefit from his service commensurate 
with his grade and military specialty as distinguished from those 
duties normally required of a military prisoner. We held that, except 
for any periods of actual confinement by the military authorities, 
the member might be allowed pay and allowances for any periods dur- 
ing which he rendered military duty appropriate to his grade of 
private first class. 

Paragraph 10316a, Department of Defense Military Pay and 
Allowances Entitlements Manual, provides that pay and allowances 
accrue to a member in military confinement except, among other 
situations, when confined by military authorities for civil authorities. 
Rule 8, Table 1-3-2, DODPM, provides that when a member is absent 
from duty in confinement by military authorities for a foreign civil 
offense, and has been charged or indicted by the foreign court, he 
is not entitled to pay and allowances except for that part of the 
period that is covered by leave and BAQ under paragraph 10312, 
unless the absence is excused as unavoidable. 

Paragraph 3-3c(2), Army Regulations 190-4, provides that prison- 
ers will be employed in the manner prescribed in the Army Regula- 
tions governing the particular type of confinement facility in which 
they are confined. Paragraph 3-8¢(5) provides that prisoners may 
be employed in work assignments in exchanges, clubs, or comparable 
work in other service-regulated activities on a military installation, 
provided such employment does not violate practices prohibited by 
the regulation, and may be used to perform local maintenance and 
management of facilities (AR 37-100) and major construction activi- 
ties in accordance with AR 420-13, subject to prescribed restrictions. 

Paragraph 15a, Army Regulations 420-13, provides that military 
prisoners in confinement may be used on real property maintenance 
activity work on the installation on which the confinement facility 
is located, such as maintenance and repair of buildings, structures, 
plants and systems, the operation of utilities, plants and systems 
and the furnishing of essential services. It is also provided that no 
compensation will be paid for or to military prisoners so employed. 
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It is our view that during the period the sergeant was confined in 
the Naval Correctional facility he was not in a duty status perform- 
ing the duties of his grade but was performing local maintenance 
and management work such as may be required of prisoners. Accord- 
ingly, he is not entitled to pay and allowances during the period of 
such confinement. 

There being no authority for payment of the vouchers forwarded 
with your letter, they will be retained here. 


[ B-173920 J 


Pay—Retired—Increases—Cost-of-Living Increases—Basic Pay 
Increases and Wage Freeze Effect 


When in the adjustment of retired or retainer pay under 10 U.S.C. 1401a to 
reflect the Consumer Price Index cost-of-living increase effective June 1, 1971, 
a higher retired rate results for members retired on or prior to September 30, 
1971, computed at the rates in Executive Order 11577, dated January 1, 1971, 
than for members retiring on or after October 1, 1971, whose retired pay is 
for computation at the rates in Public Law 92-129, effective October 1, 1971, 
because of the new rates prescribed by the public law and the exemption of 
military personnel placed in a retired status during the wage/price freeze pe- 
riod imposed by Executive Order 11615, dated August 15, 1971, issued under 
the Economic Stabilization Act of 1970, pursuant to 10 U.S.C. 140la(e), the 
pay of a member retired after September 80, 1971, may not be less than if 
he had retired on that date. 

Pay—Retired—Increases—Cost-of-Living Increases—Active Duty 
Recall 

Since the rates of basic pay prescribed in Public Law 92-129 are the applicable 
rates for the purpose of adjusting retired pay under 10 U.S.C. 1401la for mem- 
bers who retired on or after October 1, 1971, members of the armed services who 
served on active duty after retirement and are entitled to the recomputation 
of their pay pursuant to 10 U.S.C. 1402(a) and to a partial cost-of-living in- 
crease adjustment under 10 U.S.C. 140la(c) and (d), are subject for the 
purposes of footnote 1 of section 1402(a), to the starting date of October 1, 
1971, in determining their basic pay after a continuous period of at least 2 
years service, or to the basic pay rates prescribed by Public Law 92-129 if 
released on or after October 1, 1971, as these rates replaced the rates prescribed 
by Executive Order 11577, effective January 1, 1971. 


To the Secretary of Defense, December 29, 1971: 

Further reference is made to letter of November 1, 1971, from the 
Assistant Secretary of Defense (Comptroller) requesting a decision 
as to the rules which should be applied in the computation of retired 
pay of members of the Armed Forces under sections 1401 and 1402 
of Title 10, U.S. Code, in view of the enactment of Public Law 92-129, 
and the imposition of the wage-price freeze under Executive Orders 
11577 and 11627. The questions are discussed in Department of De- 
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fense Military Pay and Allowance Committee Action No. 459, en- 
closed with that letter and in a comprehensive memorandum pre- 
pared by the Marine Corps which was submitted subsequently. 

The questions presented are as follows: 

1. In view of the enactment of Public Law 92-129, approved 28 September 
1971, and the imposition of a wage/price freeze by Dxecutive Order 11615 of 
15 August 1971, what rules should be applied in adjusting retired pay or re- 
tainer pay under 10 U.S.C. 1401a in the circumstances hereinafter discussed? 

2. In view of the enactment of Public Law 92-129 and the imposition of a 
wage/price freeze by Executive Order 11615, what rules should be applied 
in recomputing retired pay or retainer pay under 10 U.S.C. 1402(a) in the 
circumstances hereinafter discussed ? 

Section 201 of Title II of the act of September 28, 1971, Public 
Law 92-129, 85 Stat. 355, amended 37 U.S.C. 203(a) to provide for 
increases in rates of basic pay for certain members of the uniformed 
services. The basic pay rates were actually changed only for mem- 
bers with short periods of service or in the lower enlisted grades and 
the rates prescribed in Public Law 92-129 for “career” members 
generally are the same as the rates prescribed in Executive Order 
11577 dated January 8, 1971, which became effective January 1, 1971. 
Under the Provisions of section 209 of Public Law 92-129 the new 
pay rates were to become effective on October 1, 1971. On October 1, 
1971, however, as pointed out in the committee action, the Cost of 
Living Council ruled that all the increases in pay and allowances 
authorized for military personnel by Public Law 92-129 were subject 
to the wage-price freeze imposed by Executive Order 11615 dated 
August 15,1971. 

The committee action states that the enactment of Public Law 92- 
129 and the attendant wage-price freeze has created a need to estab- 
lish precisely the meaning and intent of certain language contained 
in 10 U.S.C. 140la and 10 U.S.C. 1402(a), pertaining to adjusting 
and recomputing retired pay. 

By Executive Order 11615 dated August 15, 1971, issued under the 
Economic Stabilization Act of 1970, Public Law 91-379, 84 Stat. 
799, as amended, 12 U.S.C. 1904 note, the President stabilized prices, 
rents, wages, and salaries for a period of 90 days from that date. 
The order established a Cost of Living Council and delegated to it 
broad authority to act for the President in carrying out its provisions. 
The Cost of Living Council delegated to the Director, Office of Emer- 
gency Preparedness, responsibility and authority to implement, ad- 
minister, monitor, and enforce the stabilization of prices, rents, wages, 
and salaries as directed by the Executive order, 
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Under the above cited authority, the Cost of Living Council deter- 
mined, as set forth in paragraph 502(16) of Economic Stabilization 
Circular No. 101, 36 FR 18739, 18744, September 21, 1971, with cer- 
tain exceptions that “Military pay is subject to the terms and condi- 
tions of the President’s freeze on wages.” Concerning members of the 
uniformed services placed in a retired status during the freeze period, 
a further determination was made by the Council in the same para- 
graph that “In addition, benefits for military personnel placed in a 
retired status during the freeze period will be computed and paid as 
if the freeze were not in effect on the date of their establishing that 
status.” It appears that on October 1, 1971, the Council specifically 
determined that “Military pay and benefit increases authorized by 
Public Law 92-129 may not be implemented during the freeze.” 

It was further determined by the Council that “Pay and benefit 
increases authorized under statutes enacted prior to Public Law 92— 
129 for personnel exempted under OEP Economic Stabilization Cir- 
cular No, 101, paragraph 502(16), are not affected by this ruling and 
may be paid to exempted personnel.” See paragraph 502(26) of Eco- 
nomic Stabilization Circular No. 102, 36 FR 20482, 20490, October 22, 
1971. In a press release dated November 12, 1971, the Director of the 
Cost of Living Council announced that the Cost of Living Council 
had decided that pay for Federal employees and the military services 
will not be subject to general post-freeze wage controls. The freeze 
covered the period August 15 to November 13, 1971. 

It is our view that, under the above determinations by the Cost 
of Living Council, members of the uniformed services who retired 
during the wage-price freeze are entitled to have their retired or re- 
tainer pay computed on the basis of the rates of basic pay which 
would be applicable in computing their active duty pay at the time 
of their retirement in the absence of the wage freeze. In other words, 
insofar as the wage-price freeze is concerned, a member initially 
retiring on or prior to September 30, 1971, would have his retired 
pay computed at the rates of basic pay prescribed in Executive Order 
11577 effective January 1, 1971, and a member initially retiring on 
or after October 1, 1971, would have his retired pay computed on 
the rates set forth in Public Law 92-129. This is so notwithstanding 
that the pay rates set forth in the basic pay schedule which, by its 
terms, was effective October 1, 1971, are, in large part, the same rates 
that were in the schedule in effect on September 30, 1971. This basis 
will be applied in adjusting and recomputing retired or retainer pay 
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under section 1401a and 1402(a) of Title 10, in the circumstances dis- 
cussed below. 


Section 1401a of Title 10, U.S. Code, provides for adjustment of 
retired and retainer pay based on increases in the cost of living as 


reflected by the Consumer Price Index published by the Bureau of 
Labor Statistics. Section 1402(a) of Title 10 provides for recomputa- 


tion of retired pay to reflect active duty performed after retirement. 
Subsections (b), (c), (d), and (e), of section 140la (as amended, 
effective October 31, 1969, by Public Law 91-179), are as follows: 


(b) The Secretary of Defense shall determine monthly the percent by which 
the index has increased over that used as the basis (base index) for the most 
recent adjustment of retired pay and retainer pay under this subsection. If 
the Secretary determines that, for three consecutive months, the amount of the 
increase is at least 3 per centum over the base index, the retired pay and re- 
tainer pay of members and former members of the armed forces who become 
entitled to that pay before the first day of the third calendar month beginning 
after the end of those three months shall except as provided in subsection 
(c), be increased, effective on that day, by the per centum obtained by adding 
1 per centum and the highest per centum of increase in the index during those 
months, adjusted to the nearest one-tenth of 1 per centum. 

(c) Notwithstanding subsection (b), if a member or former member of an 
armed force becomes entitled to retired pay or retainer pay based on rates of 
monthly basic pay prescribed by section 203 of title 37 that became effective 
after the last day of the month of the base index, his retired pay or retainer 
pay shall be increased on the effective date of the next adjustment of retired 
pay and retainer pay under subsection (b) only by the percent (adjusted to 
the nearest one-tenth of 1 percent) that the new base index exceeds the index 
for the calendar month immediately before that in which the rates of monthly 
basic pay on which his retired pay or retainer pay is based became effective. 

(d) If a member or former member of an armed force becomes entitled to 
retired pay or retainer pay on or after the effective date of an adjustment of 
retired pay and retainer pay under subsection (b) but before the effective date 
of the next increase in the rates of monthly basic pay prescribed by section 203 
of title 37, his retired pay or retainer pay shall be increased, effective on the 
date he becomes entitled to that pay, by the percent (adjusted to the nearest 
one-tenth of 1 percent) that the base index exceeds the index for the calendar 
month immediately before that in which the rates of monthly basic pay on 
which his retired pay or retainer pay is based became effective. 

(e) Notwithstanding subsections (c) and (d), the adjusted retired pay or 
retainer pay of a member or former member of an armed force retired on or after 
October 1, 1967, may not be less than it would have been had he become entitled 
to retired pay or retainer pay based on the same pay grade, years of service for 
pay, years of service for retired or retainer pay purposes, and percent of disa- 
bility, if any, on the day before the effective date of the rates of monthly basic 
pay on which his retired pay or retainer pay is based. 


It is stated in the committee action that the month currently form- 
ing the basis (the “base index” month) for the latest Consumer Price 
Index (CPI) adjustment in retired and retainer pay under 10 U.S.C. 
1401a is March 1971. The latest CPI adjustment took effect on June 1, 
1971, and it is stated that all members initially retired on and after 
June 1, 1971, are entitled to an immediate .6 percent CPI increase 
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(the percent by which the new base index exceeds the index for De- 
cember 1970), unless that entitlement has been disturbe:i by enactment 
of Public Law 92-129. 

While only members in lower grades or with short periods of serv- 
ice benefit financially under the new rates prescribed in Public Law 
92-129, members retiring on or after October 1, 1971, are entitled to 
have their retired or retainer pay computed under the rates of basic 
pay prescribed by that law. 

It is our view that in adjusting retired or retainer pay under section 
1401a for members retired on or after October 1, 1971, and prior to 
the effective date of the next subsequent law or Executive order pre- 
scribing a new schedule of basic pay rates, the rates of basic pay pre- 
scribed in Public Law 92-129 must be considered the applicable rates 
“that became effective after the last day of the month of the base 
index” for purposes of subsection (c). It follows that a member who 
retires (etc.) on or after October 1, 1971, and becomes entitled to 
retired or retainer pay based on rates of monthly basic pay that became 
effective on October 1, 1971 (except for the wage-price freeze) would be 
entitled under section 1401la(c) to a partial increase in retired pay, 
computed as therein indicated, at the time of the next CPI adjustment 
in retired or retainer pay, provided that the effective date of any 
such adjustment precedes issuance of another authoritative pay sched- 
ule fixing new rates of basic pay. For purposes of subsection (d), 
members retiring on or after October 1, 1971, would not be considered 
as having been retired “after the effective date of an [CPI] adjust- 
ment of retired pay and retainer pay * * * but before the effective 
date of the next increase in rates of basic pay.” 

As indicated above, the new rates of basic pay prescribed in Public 
Law 92-129 had the effect of changing the method of adjusting retired 
or retainer pay for purposes of subsections (c) and (d) of section 
1401a in the case of members retired on or after October 1, 1971, as 
compared to those members retired on or prior to September 30, 1971. 
Without applying the provisions of subsection (e) of section 1401a, 
this could result in situations where persons retiring on or after Octo- 
ber 1, 1971, in the same grade and basic pay would receive less than 
certain individuals in the same circumstances retiring prior to Octo- 
ber 1, 1971. 

The question is raised in the committee action whether subsection 
(e) of section 1401a, quoted above, was enacted for use on a one-time 
basis for the 1967 situation only or whether the subsection is a perma- 
nent part of Title 10. Like subsections (c) and (d), subsection (e) 
of section 1401a was added by section 2 of the act of December 16, 
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1967, Public Law 90-207, 81 Stat. 652, which became effective Octo- 
ber 1, 1967. The legislative history of subsection (e) of section 1401a, 
as explained on page 19 of Senate Report No. 808 (to accompany H.R. 
13510 which became Public Law 90-207 lends some weight to the 
view that this provision was intended to correct a one-time situation 
then in existence. However, since the situation is a recurring one and 
in the light of the specific language in subsection (e) that “Notwith- 
standing subsections (c) and (d), the adjusted retired pay or retainer 
pay of a member * * * retired on or after October 1, 1967, may 
not be less than it would have been had he become entitled to retired 
pay or retainer pay * * * on the day before the effective date of the 
rates of monthly basic pay on which his retired pay or retainer pay 
is based,” it is our view that the provisions of subsection (e) are an 
integral part of section 1401a for the purpose of adjusting retired 
or retainer pay to reflect changes in the Consumer Price Index. 

Had Congress intended the provisions of subsection (e) of section 
1401la to operate as a one-time basis, there would have been no need 
or reason to incorporate it as a permanent part of chapter 71 of Title 10. 
Moreover, when the changes to the CPI law were under consideration, 
the Department of Defense submitted a proposed amendment suggest- 
ing the language of subsection (e) and that such subsection be added 
after section 1401a(d). See page 28 of the Senate Report No. 808 men- 
tioned above. 

Concerning the effect of section 1401a(e) of Title 10, to particular 
situations, the committee action refers to the special rates of basic 
pay prescribed for a member who is serving as Chairman of the Joint 
Chiefs of Staff, Chief of Staff of the Army, Chief of Naval Opera- 
tions, Chief of Staff of the Air Force; or Commandant of the Marine 
Corps. It is stated that Public Law 92-129 prescribes a basic pay rate 
of $3,000 per month for such members which is the same pay rate pre- 
scribed for them in Executive Order 11577 of January 8, 1971, and in 
Executive Order 11525 of April 15, 1970. It is pointed out that had 
a member entitled to the special rate of pay retired on December 31, 
1970, he would have become entitled to retired pay of $2,250 per month 
based on the basic pay rates prescribed in Executive Order 11525. 
He would have simultaneously become entitled to a CPI increase of 
2.5 percent under 10 U.S.C. 1401a(d) based on the August 1, 1970, 
adjustment of retired pay under 10 U.S.C. 1401a(b). It is further 
stated that on June 1, 1971, he would have received an additional 
4.5 percent CPI increase under 10 U.S.C. 1401a(b), and his current 
rate of retired pay would thus be $2,410.03 per month, 
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The committee action further states that had the above member 
retired on September 30, 1971, and if the provisions of 10 U.S.C. 
1401a(e) are applicable to him, he would become entitled to adjusted 
retired pay of $2,410.03 per month, since his retired pay could not 
be less than it would have been had he become entitled to retired pay 
on the day before the effective date of the rates of monthly basic pay 
on which his retired pay is based. It follows, as the committee action 
states, that under section 1401a(e), the retired pay of such a member 
who is retired after the effective date of the basic pay rates prescribed 
in Pubic Law 92-129 cannot be less than the retired pay he would have 
received if he had retired on September 30, 1971. We concur with 
the views stated in the committee action in this respect. 

The above rules are for application in adjusting retired or retainer 
pay under 10 U.S.C. 1401a. Question 1 is answered accordingly. 

With respect to question 2, 10 U.S.C. 1402(a) provides, in part, 
that a member of an armed force who has become entitled to retired 
pay or retainer pay and who thereafter serves on active duty, is entitled 
upon release from that active duty to recompute his retired or retainer 
pay on the basis of the rate of basic pay identified in footnote 1 of 
section 1402a(a), which reads as follows: 

*For a member who has been entitled, for a continuous period of at least two 
years, to basic pay under the rates of basic pay in effect upon that release from 
active duty, compute under those rates. For a member who has been entitled 
to basic pay for a continuous period of at least two years upon that release from 
active duty, but who is not covered by the preceding sentence, compute under the 
rates of basic pay replaced by those in effect upon that release from active duty. 
For any other member, compute under the rates of basic pay under which the 
member’s retired pay or retainer pay was computed when he entered on that 
active duty. 

Since it has been determined that the rates of basic pay prescribed 
in Public Law 92-129 are the applicable rates for the purpose of 
adjusting retired pay under 10 U.S.C. 1401a for members who retire 
on or after October 1, 1971, and since members covered by 10 U.S.C. 
1402(a) are entitled toa partial CPI adjustment under 10 U.S.C. 1401a 
(c) and (d) (see 50 Comp. Gen. 232 (1970) ), it would be inconsistent 
to adopt a different rule in recomputing retired pay or retainer pay 
for section 1402(a) members. It is our view that for the purposes of 
the first sentence of footnote 1 the starting date is October 1, 1971. For 
purposes of the second sentence of the footnote the basic pay rates 
prescribed by Public Law 92-129 are the rates in effect at the time of 
release (on or after October 1, 1971) and the rates prescribed by Execu- 
tive Order 11577 effective January 1, 1971, are the rates replaced. 

The above rules are for application in recomputing retired or re- 
tainer pay under 10 U.S.C. 1402(a). Question 2 is answered 
accordingly. 
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[ B-139113 J 


Leaves of Absence—Military Personnel—Missing, Interned, Ete.— 
Accrual and Payment of Leave 


Since the Missing Persons Act, 37 U.S.C. 551-558, neither enlarges nor decreases 
the entitlement of a member of the armed services to leave benefits, entitlement 
to leave and to payment for unused accrued leave are governed by the Armed 
Forces Leave Act of 1946 (10 U.S.C. 701-707 and 37 U.S.C. 501-504) and, there- 
fore, a person in a missing status continues to accrue leave at the rate of 2% 
calendar days for each month he is in a missing status until the date of death, 
and payment for any leave to the credit of a missing person on the date deter- 
mined by competent evidence to be the date of death, subject to the 60-day maxi- 
mum prescribed in 37 U.S.C. 501(d), should be computed on the basic pay and 
allowances to which a member was entitled on the date of death. 


To the Secretary of Defense, January 5, 1972: 


Further reference is made to letter dated November 1, 1971, from the 
Assistant Secretary of Defense (Comptroller), requesting a decision 
as to whether a member of the Armed Forces in a missing status con- 
tinues to accrue leave through the date the Secretary concerned re- 
ceives evidence that the member is dead or whether the right to ac- 
cumulate leave terminates on an earlier date determined by the Secre- 
tary concerned as the actual date of death, Also, decision was requested 


as to the proper rate of pay upon which the lump-sum leave payment 
is to be computed. 


There was enclosed a copy of Committee Action No. 458 of the 
Department of Defense Military Pay and Allowance Committee set- 
ting forth and discussing the following questions: 


1. Does a member of a uniformed service in a missing status continue to ac- 
cumulate leave through the date the Secretary concerned receives evidence that 
the member is dead, or does his right to accumulate leave terminate on an earlier 
date determined by competent evidence as the actual date of death? 

2. Should unused leave settlement on behalf of a member in a missing status 
be computed on the member’s rate of pay on the date the Secretary concerned 
receives evidence that the member is dead, or should it be computed on the 
member’s rate of pay on an earlier date determined by competent evidence as 
the actual date of death? 


Section 552, Title 37, U. S. Code, provides, in pertinent part, as 
follows: 


(a) A member of a uniformed service who is on active duty or performing 
inactive-duty training, and who is in a missing status, is, for the period he is in 
that status, entitled to receive or have credited to his account the same pay and 
allowances, as defined in this chapter, to which he was entitled at the beginning 
of that period or may thereafter become entitled. * * * 

(b) * * * Notwithstanding the death of a member while in a missing status, 
entitlement to pay and allowances under subsection (a) of this section ends 
on the date— 

(1) the Secretary concerned receives evidence that the member is dead: or 


(2) that his death is prescribed or determined under section 555 of this 
title. 


As defined in 37 U.S.C. 551(3), “pay and allowances” means: 


(A) basic pay ; 
(B) special pay ; 
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(C) incentive pay ; 

(D) basic allowance for quarters; 

(E) basic allowance for subsistence ; and 

(F) station per diem allowances for not more than 90 days. 


Leave, as such, is not “pay and allowances” but is merely the right 
to be absent from duty without loss of such pay and allowances. The 
entitlement to leave and to payment for unused accrued leave is 
provided by the Armed Forces Leave Act of 1946, ch. 931, 60 Stat. 963, 
now codified in 10 U.S.C. 701-707 and 37 U.S.C. 501-504. Under such 
provisions of law a member of the armed services who is in the active 
military or naval service of the United States is entitled to the leave 
benefits there provided. Leave does not accrue during certain specified 
periods of absence from duty; however, these periods do not include 
absence from duty in a missing status. And we find nothing in the 
Missing Persons Act, 37 U.S.C. 551-558, that enlarges or decreases the 
entitlement of a member of the armed services to such leave benefits. 
It is our opinion, therefore, that the Missing Persons Act does not 
govern the accrual of leave or payment for unused accrued leave. 

Pursuant to 37 U.S.C. 501(b) a member who had accrued leave to his 
credit at the time of his discharge is entitled to be paid for that leave 
(not in excess of 60 days) on the basis of the basic pay and allowances 
to which he was entitled on the date of discharge. Subsection 501 (a) 
(1)(C) provides that “discharge” means, in the case of either an offi- 
cer or an enlisted member, death while on active duty unless the dece- 
dent was put to death as lawful punishment for a crime or a military 
offense. Thus, pursuant to 10 U.S.C. 701(a), a member in a missing 
status is entitled to be credited with leave at the rate of 214 calendar 
days for each month he is in that status until the date of death. 

It follows that in the case of a missing person who dies while in that 
status, the right to credit of leave ceases on the date of his death, Pay- 
ment for any leave that the missing person has to his credit on the date 
actually determined by competent evidence to be the date of death 
(subject to the 60-day maximum prescribed in 37 U.S.C. 501(d) ) 
should be computed on the basis of the basic pay and allowances (basic 
pay, basic allowance for quarters and basic allowance for subsistence) 
to which he was entitled on the date of death. The questions presented 
are answered accordingly. 


[ B-163106 J 


Military Personnel—Missing, Interned, Etc., Persons—Storage of 
Household Effects—Extension of Nontemporary Storage 


The requirement in the Joint Travel Regulations that the Secretary concerned 
or his designee at the termination of each year a member of the uniformed 
services is in a missing status—that is absent for a period of more than 29 days— 





. 
| 








Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 393 


must determine the need for and authorize an extension of the nontemporary 
storage of the household and personal effects of the member provided under 
paragraph M8101-6 of the regulations is in accord with the language of Public 
Law 90-236 (37 U.S.C. 554(b)) and its legislative history and, therefore, the 
regulations may not be amended to delete the yearly approval requirement to 
provide for the continuation of nontemporary storage so long as a member is 
in a missing status. 


To the Secretary of the Navy, January 6, 1972: 


We again refer to letter of July 27, 1971, from the Assistant Secre- 
tary of the Navy (Manpower and Reserve Affairs), requesting a deci- 
sion whether, as presently required by the Joint Travel Regulations 
in the case of a member who is officially reported as being absent for 
a period of 30 days or more in a missing status, the Secretary con- 
cerned must determine the need for and authorize an extension of 
nontemporary storage of household goods at the termination of each 
year the member is in a missing status, or whether the regulations may 
be amended to provide that such nontemporary storage may continue 
so long as the member is in a missing status, as such status may be 
determined or continued by the Secretary concerned or his designee. 
The request was assigned Control No. 71-35 by the Per Diem, Travel 
and Transportation Allowance Committee. 

Paragraph M8354—3b, Joint Travel Regulations, Volume 1, provides 
that when a member is officially reported as being absent for a period 
of 30 days or more in a missing status, nontemporary storage of house- 
hold goods is authorized in accordance with paragraph M8101-6, item 
24, for a period of not to exceed 1 year from the date of the status 
report. Item 24 provides that such storage will terminate not to exceed 
1 year from the date of the official missing status report, unless 
further extended by the Secretary of the service concerned, or his 
designated representative. 

The Assistant Secretary says that those provisions of the regulations 
were assumed to represent the spirit and intent of the law, it being 
further assumed that entitlement to nontemporary storage in such 
cases should not exceed 1 year from the date of the status report, unless 
the Secretary concerned should determine that a longer period was 
justified by the facts in a particular case. He says that one of the uni- 
formed services, however, has questioned such assumptions, contending 
that as long as a member is in a missing status, entitlement to non- 
temporary storage is justified and that no administrative action should 
be required to extend the entitlement as long as the member remains in 
that status. 

The service questioning the regulations points out that the house- 
hold effects are the property of the member, that he alone is respon- 
sible for their management, that to require the dependents to assume 
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responsibility for management of the household goods is not the nor- 
mal situation and when the dependent fails to request an extension of 
storage the member becomes liable for the storage charges incurred 
after the 1-year period has expired. Therefore, the Assistant Secretary 
requests our advice whether the regulations may be amended to pro- 
vide that such household goods may be continued in nontemporary 
storage so long as the member is in a missing status, as such status 
may be determined or continued by the Secretary concerned or his 
designee. 

The pertinent provision of 37 U.S. Code 554(b), as added by Public 
Law 90-236, approved January 2, 1968, 81 Stat. 764, is as follows: 
When he considers it necessary, the Secretary concerned may, with respect to the 
household and personal effects of a member who is officially reported as absent 


for a period of more than 29 days in a missing status, authorize the nontemporary 
storage of those effects for a period of one year, or longer when justified. 


The legislative history of H.R. 12961 which became Public Law 90- 
236 shows that the provision was enacted at the request of the Depart- 
ment of Defense because of the need, in some cases, to provide 
nontemporary storage of household effects when the member is in a 
missing status, our Office having concluded that nontemporary storage 
was not authorized under the pertinent statutory provisions then in 
effect. As there stated, in B-141976 of March 8, 1960, we held that the 
law did not provide for nontemporary storage of household effects of 
a person in a missing status. In 41 Comp. Gen. 402 (1961) we further 
held that temporary storage is authorized only incident to a shipment 
of household effects and may not exceed 180 days in the absence of a 
further expression of congressional intent. 

In the hearings before Subcommittee No. 4, Committee on Armed 
Services (Report No. 31) it is stated that the purpose of the legisla- 
tion is to authorize the Secretary concerned to permit the nontempo- 
rary storage of household and personal effects of a member of the 
uniformed services “for a period of 1 year, or longer when justified” 
subsequent to a declaration that he has been missing, etc., for a period 
of more than 29 days. 

The intention to limit the storage to 1 year and extend it for a longer 
period only upon a determination by the Secretary that it is justified 
is indicated by the statement in the hearing that the law authorizes 
nontemporary storage of household effects for 1 year for dependents 
of a member who has been declared dead and that “It is the view of the 
Department of Defense that a similar requirement exists for de- 
pendents of members who are declared as missing.” 

In view of the plain wording of the statute and the intent expressed 
in the legislative history it is our view that nontemporary storage of 
household effects of a member in a missing status is not authorized for 
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a period in excess of 1 year unless the Secretary concerned authorizes 
an additional period upon a determination that it is justified in the case 
of the member involved. The proposed amendment would, therefore, 
exceed the statutory authorization. 

Your question is answered accordingly. 


[ B-174800 J 


Postal Service, United States—Employees—Compensation—Postal 
Rate Commission Employees 


In establishing a permanent pay schedule for Postal Rate Commission employees 
exempted from the General Schedule Pay Rates of Title 5 by 5 U.S.C. 2104(b) 
and 2105(e), the Commission is, pursuant to 39 U.S.C. 3604(b), required to fol- 
low the appropriate compensation rates established by the Postal Service under 
chapter 10 of Title 39, notwithstanding section 3604(d) appears to give the Com- 
mission independent authority as section 3604(d) does not supersede section 
3604(b). However, section 3604(d) makes 39 U.S.C. 410(a) applicable to the 
Commission to the effect “No Federal law dealing with public or Federal con- 
tracts, property, work, officers, employees, budgets, or funds * * * shall apply 
to the exercise of the powers of the Postal Service” and, therefore, the Commis- 
sion and not the United States General Accounting Office is vested with authority 
to make the final determination as to the applicability of chapter 10 of Title 39 
to the Commission. 


To the Chairman, Postal Rate Commission, January 6, 1972: 


Your letter of December 21, 1971, requests advice as to whether the 
Postal Rate Commission has authority to establish a pay schedule for 
its employees independent of either the Postal Service pay schedule 
under section 1003 of Title 39, United States Code, or the General 
Schedule rates of pay under section 5104 of Title 5. 

You state that prior to its first budgetary year the Postal Rate Com- 
mission used the payroll and support machinery of the Post Office De- 
partment (now the Postal Service), and, therefore, the Commission 
employees were paid in accordance with the Postal Service pay sched- 
ule in effect February 4, 1971. You point out, however, that although 
the Postal Service has increased the compensation under its schedule, 
the Commission continues to use the rates applicable at February 4. It 
is the desire of the Commission to establish a permanent pay schedule 
for its employees. 

Section 6(c) (3) of Public Law 91-375 amends section 2104, Title 5, 
United States Code, by adding the following new subsection : 

(b) Except as otherwise provided by law, an officer of the United States Postal 


Service or of the Postal Rate Commission is deemed not an officer for purposes 
of this title. 


Likewise, section 6(c) (4) of the act added to section 2105, Title 5, 
United States Code, the following new subsection : 


(e) Except as otherwise provided by law, an employee of the United States 
Postal Service or of the Postal Rate Commission is deenied not an employee for 
purposes of this title. 
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Thus, except as otherwise specifically provided by law, officers and 
employees of the Posta) Rate Commission are outside the purview of 
Title 5, which title contains the Genera) Schedule Pay Rates. Further- 
more, we find no provision of law which would require the General 
Schedule Pay Rates to apply to the officers or employees of the Postal 
Rate Commission. 

With regard to applicability of the Postal Service compensation 
schedule to employees of the Commission, we find the underlying 
statute somewhat less than a model of clarity but nevertheless indica- 
tive of an intent to require that Commission employees be paid at 
rates established by the Postal Service. We have carefully examined 
the legislative history of the Postal Reorganization Act, Public Law 
91-375, but have found nothing therein which materially assists in 


ascertaining the legislative intent regarding the question presented. 
We, therefore,-must reach our conclusions through interpretation of 
the statutory language alone. 

Section 3604 of Title 39, United States Code, as added by Public 
Law 91-375, provides in pertinent part, as follows: 

(b) The Commission may obtain such facilities and supplies, and appoint 
and fix the compensation of such officers and employees, as may be necessary 
to permit the Commission to carry out its functions. The officers and employees 
so appointed (1) shall be paid at rates of compensation, and shall be entitled to 


programs offering employee benefits, established under chapter 10 or 12 of 
this title, as appropriate, and (2) shall be responsible solely to the Commissioners. 


* * * * * * . 


(d) The provisions of section 410 and chapter 10 of this title shall apply to 
the Commission, as appropriate. 


The key words and direction in subsection (b) are that: 


* * * The officers and employees so appointed (1) shall be paid at rates of 
compensation * * * established under chapter 10 * * *. 


Chapter 10, in section 1003, provides that the 

* * * Postal Service shall classify and fix the compensation and benefits of 
all officers and employees in the Postal Service. It shall be the policy of the 
Postal Service to maintain compensation and benefits for all officers and em- 


ployees on standard of comparability to the compensation and benefits paid 
for comparable levels of work in the private sector of the economy. * * * 


In our opinion, the key words of subsection 3604(b) standing 
alone are most reasonably interpreted as requiring that the Postal 
Rate Commission in fixing the compensation of its employees must 
follow the appropriate rates established by the Postal Service. We 
find difficulty in any construction of the words used as providing 
an independent authority in the Commission to establish its own pay 
rate schedule. 

However, we must concede that subsection 3604(d), in making 
the provisions of chapter 10 applicable to the Commission, provides 
a persuasive basis for the proposition that the authorities provided in 
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chapter 10 for the Postal Service were intended to carry over as inde- 
pendent authorities to the Postal Rate Commission. While recognizing 
the merit of this position, however, there is the contrary argument 
that rates of compensation, being specifically covered by subsection 
8604(b), should be construed as being outside the scope of subsec- 
tion 3604(d). We are inclined to the view that subsection 3604(d) 
was not intended to supersede the specific provisions of subsection 
3604(b). We believe that had Congress intended to authorize the 
Commission to establish its own pay schedules, it would have so pro- 
vided in specific terms. 

We point out, however, that while the above conclusions express 
our views in the matter, subsection 410(a) of Title 39, United States 
Code, states that unless otherwise provided “* * * No Federal law 
dealing with public or Federal contracts, property, work, officers, 
employees, budgets, or funds * * * shall apply to the exercise of the 
powers of the Postal Service.” Pursuant to subsection 3604(d), quoted 
above, section 410(a) is in our opinion also applicable to the Postal 
Rate Commission. Thus, it would seem to us that the Postal Rate Com- 
mission, rather than our Office, is vested with authority to make the 
final determination as to the extent to which chapter 10 of Title 39 
is applicable to the Commission. 


[ B-173712 J 


Contracts—Conflicts of Interest Prohibitions—Exclusionary Clause 


Although the interpretation of the conflicts of interest exclusionary clause in a 
request for proposals for management and technical services to develop a marine 
computer aided operational research center that “major income” meant 50 per- 
cent of sales should have been communicated to all offerors by written amend- 
ment as contemplated by section 1-3.805-1(d) of the Federal Procurement 
Regulations, the interpretation that the 50 percent figure best served the 
Government’s purpose was reasonable and since both the protestant and suc- 
cessful offeror qualified under the 50 percent criterion, the failure to issue a 
written amendment did not adversely affect the evaluation of their proposals. 


Contracts—Conflicts of Interest Prohibitions—Applicability to 
Federal Procurement Regulations 


In the award of a contract for management and technical services to develop 
a marine computer aided operational research center, the Department of Com- 
merce properly did not consider rules of organizational conflicts of interest 
as the provisions of Armed Services Procurement Regulation Appendix G “Rules 
for the Avoidance of Organizational Conflicts of Interests’ do not apply to the 
procurement, and there are no comparable organizational conflicts of interest 
provisions in the Federal Procurement Regulations. Moreover, even if appli- 
cable, Appendix G would only prohibit the successful contractor—a producer 
of marine equipment who will gain an unavoidable competitive advantage from 
the research and development effort—from participating in the competition for 
a production contract and would not preclude the award of the research and 
development contract. 
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Bidders—Qualifications—Experience—Administrative Determina- 
tion 


Under a request for proposals that required that “the bidding organization must 
have demonstrated competence and experience in developing and implementing 
complex computer aided simulation systems together with a working knowledge 
of commercial marine operations and an understanding of the potential techno- 
logical advances available in current products as they may be related to advanced 
ship operations,” and also provided for the evaluation of offers on the basis of 
prescribed weighted criteria that included an “experience in ship operational 
simulation systems” factor, the determination that the successful offeror met 
the experience factor requiring a broad exercise of administrative judgment 
in a technical area, the validity of the determination will not be questioned by 
the United States General Accounting Office. 


Contracts—Negotiation—Evaluation Factors—Criteria 


The consideration of evaluation factors that were not contained in the requests 
for proposals (RFP) for management and technical services to develop a marine 
computer aided operational research center but were developed in discussions with 
offerors was proper, even though the factors are not easily categorized under 
the RFP criteria, in view of the fact the additional factors are sufficiently cor- 
related to the generalized criteria shown in the RFP to satisfy the requirement 
that prospective offerors should be advised of the evaluation factors which will 
be applied to their proposals. Furthermore, the two competing offerors received 
the same evaluation information and each proposal was evaluated according to 
the same criteria. 


Contracts—Awards—Propriety—Upheld 


The unsuccessful offeror under a request for proposals (RFP) to provide man- 
agement and technical services to develop a marine computer aided operational 
research center was not prejudiced by the failure of the chairman of the evalu- 
ation committee to visit its facility, or by the facility selected for the visit in 
the absence of any legal or regulatory requirements to this effect; nor by the 
selection of the site for contract performance since the selection was made after 
award; nor by the fact that the award of the research and development contract 
was made on a fixed price basis as the two categories are not mutually exclu- 
sive—one term referring to the type of work, the other to the type of contract 
to be used; and, furthermore, the subsequent authorization of funds for the 
procurement of the hardware and software under Phase II of the contract was 
not in conflict with the terms of the RFP. 


To the Singer Company, January 7, 1972: 


We refer to your letter dated July 23, 1971, and supplemental 
correspondence protesting the award of a contract to the Sperry 
Systems Management Division of the Sperry Rand Corporation 
(Sperry) under request for proposals (RFP) No. 1-35515, issued by 
the United States Department of Commerce. 

The subject RFP issued on April 15, 1971, solicited proposals from 
seven firms and two educational institutions for management and tech- 
nical services for the development of a marine computer aided opera- 
tional research center. The center’s primary function will be to research 
accidents at sea and recommended improvements for advanced naviga- 
tion and control equipment. The center will utilize research and devel- 
opment capability, automation technology and simulation. 
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Seven proposals were received by May 17, 1971, the scheduled closing 
date. The evaluation committee found that the proposal submitted 
by your firm and that submitted by Sperry were substantially superior 
to the others and a further review of them was proposed, including 
visits to both firm’s facilities. On June 17, 1971, the committee selected 
the Sperry proposal as most advantageous to the Government and 
negotiations were undertaken with that firm resulting in an award to 
Sperry on June 23, 1971. 

Initially, you contend that the award to Sperry is contrary to the 
terms of the RFP because 47 percent of its sales and 40.7 percent of 
its income in the years 1970-1971 resulted from the sale of automatic 
data processing equipment (ADP). 

Section IV of the RFP contained the following provisions: 

Due to the conflicts of interest which are inherent in the program contem- 
plated, the following types of firms will not be considered for award of any 
contract that may result from this Request for Proposal : 

(a) Firms whose major income is derived from the design, development, 
manufacture, sale or rental of automatic data processing equipment. 


(b) Firms who derive significant revenue from the sale of processing time on 
automatic data processing equipment. 


The activity informs us that these clauses were administered in the 
following manner : 

On April 17, 1971, Sperry orally requested clarification from the Procurement 
Division as to whether 40% sales was considered “major” under the exclusionary 
clause of the RFP. By letter of the same date, the General Electric Company also 
sought a formal determination as to whether a proposal submitted by that 


Company would be considered. Both these firms were advised that “major” meant 
“majority” of their sales or 50%. 


Your firm takes exception to the above-cited interpretation of the 
clause. You contend that there is no rational basis for the selection 
of the 50 percent figure and that its use necessitated the issuance of a 
written amendment to the RFP. 

We have been informed by the activity that the intent of these 
clauses was to exclude large computer firms while at the same time to 
include firms with some computer experience. The agency decided 
that the 50 percent figure would best serve their purpose and we have 
no basis upon which we may dispute their determination. We agree 
that the notification to Sperry and GE concerning the 50 percent 
interpretation of “major income” should have been communicated to 
all offerors by written amendment, as contemplated by Federal Pro- 
curement Regulation (FPR) 1-3.805-1(d). However, we find nothing 
unreasonable in the interpretation. Further, since both your firm and 
Sperry qualified under the 50 percent criterion, the failure to issue 
a written amendment did not adversely affect the evaluation of your 


proposal, 





400 DECISIONS OF THE OOMPTROLLER GENERAL (51 


Next you contend that “the award to Sperry is in conflict with gen- 
erally accepted rules of organizational conflicts of interest.” This 
premise is primarily based upon the fact that Sperry is a manufac- 
turer and supplier of marine equipment. Since the contract requires 
that Sperry evaluate marine hardware systems and analyze informa- 
tion in regard to the latest developments in the marine hardware 
industry you conclude that Sperry’s conflicting roles as manufacturer 
and evaluator might bias its judgment and create an unfair competi- 
tive advantage. In support of your position, you refer to the provisions 
of Armed Services Procurement Regulation Appendix G “Rules for 
the Avoidance of Organizational Conflicts of Interest.” The Depart- 
ment of Commerce is not subject to the Armed Services Procurement 
Regulation (ASPR), and there are no comparable regulations on 
organizational conflict of interest in the FPR. Even if Appendix G 
were applicable to the instant case, its provisions would not invalidate 
the award, but merely limit, by means of a clause in the contract, 
Sperry’s participation in follow-on procurements. This Office has held 
that Appendix G seeks to preclude the involvement of a research and 
development contractor in the follow-on procurement of the tangible 
results or equipments, etc., flowing from the research and development 
effort. Thus, the ASPR approach to potential organizational conflict 
of interests is not to preclude the participation of current producers 
of equipment in a research and development procurement substantially 
involving similar equipment, but to prohibit the successful contractor 
in the research and development effort—who has gained an unavoid- 
able competitive advantage—from participating in the competition 
for a production contract. See B-162501, December 29, 1967. 

In view of the foregoing, we must conclude that the question of 
Sperry’s eligibility under the subject contract is a matter of judgment 
within the cognizance of the procurement agency. Although you offer 
several arguments to the effect that Sperry will not be able to perform 
this contract in an unbiased manner we cannot consider this a sufficient 
basis upon which to question the judgment of the agency in this case. 

You also contend that the award was contrary to the terms of the 
RFP in that Sperry lacks any experience in ship operational simula- 
tion systems and techniques. The subject RFP requires that “the bid- 
ding organization must have demonstrated competence and experience 
in developing and implementing complex computer aided simulation 
systems together with a working knowledge of commercial marine 
operations and an understanding of the potential technological ad- 
vances available in current products as they may be related to advanced 
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ship operations.” In addition, the RFP provides that proposals would 
be evaluated according to the following weighted criteria: 


1. Understanding of the Problem 25 
2. Experience in ship operational simulation systems 20 
3. Approach to the Problem 25 
4. Quality of Personnel 20 
5. Administrative Ability 10 


You present evidence to the effect that your firm possesses superior 
experience in the field of computer aided simulation systems and ship 
operational simulation. Based on the above you conclude that it is 
doubtful that Sperry meets the experience requirement and should 
have received a low score under evaluation factor No. 2. 

In response to this allegation the activity states as follows: 


* * * Recognizing the limited ability of the membership to assess simulator 
capabilities, the minutes of the first meeting of the Committee recited that: 

“Subsequent to this meeting, Mr. Roger Winblade of NASA, Office of Ad- 
vanced Technology, was assigned by NASA Headquarters to assist in a tech- 
nological evaluation of the simulation aspects of the proposals. His extensive 
background in NASA simulation techniques is considered invaluable in this 
review of proposed simulation systems and techniques. Copies of all pro- 
posals were forwarded to Mr. Winblade for his study and comments.” 

Upon review of the simulation aspects of each proposal, Mr. Winblade advised 
the Committee by Memorandum of June 2, 1971, that: 

“Since each proposer has extensive experience in computer application, 
or has a team member with this capability, this evaluation is based primarily 
on the man-machine interface and the visual display .. .” 

Having set forth the five areas of consideration Mr. Winblade ranked Singer 
and Sperry first and second, and went on to note that: 

“Numbers one (Singer) and two (Sperry) are considered equal... In 
general, the first two choices (Singer and Sperry) have extensive experience 
in the manned simulation area, and have proposed an excellent team for 
this effort...” 

Based upon Mr. Winblade’s evaluation it is indeed difficult to accept as factual, 
Singer’s Allegation that Sperry “lacks experience in ae operational simula- 
tion” and “thus should have received a very low rating . 


You attack the validity of the agency’s response by arguing that 
Mr. Winblade ignored the requirement criterion and evaluation factor 
No. 2 by establishing “man-machine interface” as a primary considera- 
tion. Such a determination requires a broad exercise of judgment in 
a technical area. Therefore, we are not prepared to question the validity 
of the activity’s conclusion in this matter. 

Next, you question the validity of the subject award based on the 
allegation that factors not listed as evaluation criteria in the RFP 
were considered by the evaluation committee. The administrative re- 
port states in this regard as follows: 

Singer’s reference to evaluation factors not set forth in the RFP is the result 
of various discussions between the staff of the Maritime Administration and 
Singer after contract award. During the discussions the staff attempted to dis- 
close to Singer’s representatives the numerous actions taken in the evaluation 
process and the ultimate selection of Sperry. Singer was orally advised that 
the criteria and weighted factors as set forth on Page 50 of the RFP were the 


only factors considered by the Proposal Evaluation Committee in establishing 
the relative standings of all proposals received. Based on these criteria, Sperry 
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was rated at 85.7 out of a possible 100 and Singer 83.2. Other proposals ranged 
to a low of 54.0. This determination was made at the conclusion of the second 
meeting on June 3, 1971. However, the Committee members felt that since the 
Singer and Sperry proposals were both excellent and so close in scoring, a meet- 
ing should be held with both Sperry and Singer representatives to further define 
points in question and that a visit to the Singer and Sperry facilities should be 
scheduled. Meetings were held on June 10, 1971 at the Maritime Administration, 
and it was concluded that other supplemental considerations should be evaluated 
as the proposals related to the program. Based on the results of the meetings 
and discussions by the Committee, a tabular sheet of non-weighted considerations 
was developed that related to the Singer and Sperry proposals as supplemented 
by the discussions held with their respective representatives. These informal 
considerations further supported the selection of Sperry above and beyond the 
criteria and weighted factors referred to in the previous Committee's selection of 
Sperry. 


The committee considered the following additional factors in the 
final stage of evaluation: 


1. Time and effort already expended on this proposal as evidenced by proposal. 
(Homework) 

2. Experience in previous simulation projects. (Record) 

3. Experience in Marine equipment and Marine environment. 

4. Subcontractor experience and competence. 

5. Manpower loading. (More assigned) 

6. Probability of meeting schedule. Sperry evidenced doubt. Singer seems not 
to appreciate difficulty of this problem specifically with regard to building modi- 
fication lead time. 

7. Location—Home office vs Prime site. 

8. Location—Home office vs D.C. 

9. Entree into Commercial Marine World (Industry image excellent). 

10. Program presentation as in proposal. 

11. In house expertise with regard to ships motion equations, stability, trim, 
steering, etc. 

12. Recognition of the validation of sub contractors personnel assignments. 

13. Inclusion of architectural consultant recognition of need for building modi- 
fication study. 

14. Evaluations of simulation work as observed in plant visits. 

15. Strong link to labor groups thru major previous commercial marine simu- 
lation project. 

16. Phase II in house manpower selection. (Need for number of personnel of 
type indicated by Singer not appreciated). 

17. Tentative or first cut selection of hardware for Phase III as it implies 
Sperry may be looked in to a program has negative implications. As it implies 
Sperry has moved along on the project, and intends to use this only as a base 
line to be modified thru further study, it is a strong plus. 

18. Intentions to involve the total industry. 

19. Familiarity with prime site. 

20. Understanding of objectives and goals. 


Although these additional criteria may not be easily categorized 
under the five criteria set forth in the RFP, we believe there is suffi- 
cient correlation between the additional evaluation factors used and 
the generalized criteria shown in the RFP to satisfy the requirement 
that prospective offerors be advised of the evaluation criteria which 
will be applied to their proposals. See 50 Comp. Gen. 565, 574 (1971). 
In addition, both offerors received the same evaluation information 
and each proposal was evaluated according to the same criteria. It is 
also relevant that utilization of these additional criteria did not result 
in a change in the ranking of the two offerors. In view of the above- 
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cited factors we cannot say that this second evaluation was unfair or 
unreasonable. 

You further contend that the agency violated good procurement 
practice by not visiting certain of your facilities and by the absence 
of the chairman of the committee from the one facility visited. It is 
reported that the Chairman had previously visited this site in late 
1970. In any event, we are not aware of any legal or regulatory re- 
quirement that all members of an evaluation commititee must be present 
on such visits. Likewise we are not prepared to question the activity’s 
determination as to which of your facilities should be visited. 

You further contend that your firm was prejudiced by the fact. that 
the agency had chosen a site for the proposed facility before the con- 
tract had been awarded, whereas the RFP indicates that several loca- 
tions were being considered. In this regard we have been informally 
advised by the activity that the Kings Point location was not formally 
designated as the site for the project until late in September, 1971, or 
after the subject contract. was awarded to Sperry. 

You also allege that the intent of the RFP was changed because of 
the award of a research and development contract whereas the RFP 
anticipated a fixed-price contract. The two categories are not mutually 
exclusive. The term “research and development” merely refers to the 
type of work to be performed under the contract while the term 
“fixed-price” refers to the type of contract. to be used. There is no 
rule which precludes the agency from awarding a contract for research 
and development work on a fixed-price basis. 

Finally, you allege an impropriety in the authorization of an addi- 
tional $3,000,000 for procurement of items necessary for the perform- 
ance of this contract. It is clear from the RFP that Phase II of the 
program would involve the procurement of hardware and software 
items by the prime contractor on behalf of the agency. Therefore, it 
is evident that the funding of such activity is not in conflict with the 
terms of the RFP. 

Since we can find no basis upon which to question the legal suf- 
ficiency of the award, your protest must be denied. 


[ B-174449 J 


Bids—Signatures—Multiple Bids 


The fact that both the low and high bids to construct an administrative building 
at a Government installation were signed by the same individual does not require 
rejection of the low bid where the evidence shows the multiple bids were sub- 
mitted for legitimate business reasons and the submission of both bids was not 
an attempt to circumvent statutory or regulatory requirements or to prejudice 
either the United States or other bidders. Furthermore, it is immaterial whether 
the prices quoted were discussed by the concerns before submitting separate bids, 
for any discussion would not constitute a reasonable basis for concluding that a 
conspiracy had been entered into to eliminate competition from other bidders. 
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Contracts—Subcontracts—Bid Shopping—Listing of Subcontrac- 
tors 


Where the invitation for bids did not require a bidder to name his subcontractors 
and there was no statutory or regulatory requirement for the listing of subcon- 
tractors, there is no basis to reject the low bid for the construction of a Govern- 
ment building for failing to identify the subcontractors used in the compilation 
of the bid or to be used in the performance of the contract. Since “bid shopping” 
was not prohibited under the procurement, the fixed price stated in the bid could 
be premised on nothing more than the wisdom of the bidder; however, the use of 
subcontractors’ bids as a guide in determining the prime bid would not give the 
bidder an unfair advantage, and it follows an award to the low bidder consti- 
tutes an unconditional obligation for the Government to pay the fixed price and 
the contractor to perform at that price. 


To David I. Abse, January 12, 1972: 


Reference is made to your letter dated November 1, 1971, protesting 
in behalf of Freitag-Weinhardt, Inc., against the proposed award of 
a contract to the joint venture of L. Kaye Construction Company and 
The Fowler Company, Inc. (Kaye-Fowler), St. Louis, Missouri, under 
invitation for bids (IFB), DACA23-72-B-0001, issued by the Chicago 
District, U.S. Army Corps of Engineers, Chicago, Illinois. 

The invitation was issued for the construction of a two story, steel 
frame, administration building with interior and exterior utilities and 
site work at the Newport Army Ammunition Plant, Newport, Indiana. 
Eight bids were received. The apparent low bidder was Kaye-Fowler 
in the amount of $1,950,000. The second low bid, in the amount of 
$1,952,053, was submitted by Freitag-Weinhardt, Inc. (Freitag- 
Weinhardt). The highest bid was submitted by Edgemont Construc- 
tion Company (Edgemont), in the amount of $2,600,000. A review of 
the bids evidenced that the same person, Mr. Leonard Kaye, had 
signed both the bid of Edgemont and the bid of Kaye-Fowler. 

In your letter of November 1, 1971, to this Office, you state that: 

It is generally known that Edgemont Construction Company is, if not wholly 
owned, controlled and managed by the said Leonard Kaye * * * The disparity 
of approximately $650,000.00 between the low and high bid, both signed by the 
same individual, on its face imputes an intent to prevent full and free competi- 


tive, non-collusive bidding procedures as required by the applicable regulations 
and contract certifications which are a part of the bid documents. 


By letter dated November 11, 1971, to the Chicago District Office, 
Corps of Engineers, a copy of which was furnished this Office, you 
contend that the multiple bidding by Mr. Leonard Kaye could only 
be designed to obtain an advantage over other bidders, because there 
can be no other logical explanation for multiple bids where one is 
the high bid and the other the low bid with a spread of $650,000. You 
cite our decision at 39 Comp. Gen. 892 (1960) for the proposition 
that multiple bidding should not be sanctioned where an unfair advan- 
tage may be gained over other bidders. In that decision we held that 
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the bids of a corporation and an affiliated concern submitted in response 
to the same IFB were not required to be rejected because of such 
affiliation when such multiple bidding was not prejudicial to the 
United States or to other bidders. We also took cognizance of the 
fact that it is not unusual for multiple bids to be submitted by an 
individual or individuals who might have legitimate reasons for 
submitting bids of two or more companies commonly owned and/or 


controlled. See also, B-162187, November 29, 1967, wherein we held: 

In any event, the procuring agency is generally required to accept the lowest 
responsive bid submitted by a responsible bidder. 10 U.S.C. 2305. Therefore, 
we may conclude that where the consideration of bids submitted for legitimate 
business reasons by an individual through two owned or controlled companies 
will not prejudice the Government or afford either company an advantage not 
enjoyed by other bidders, we will take no exception to the award of a contract 
to either company, provided that the company has been affirmatively deter- 
mined to be the responsible bidder which submitted the low responsive bid, 
as in the present case. 


Concerning your contention that the certification of independent 
price determination required of each bidder under paragraph 4, Stand- 
ard Form 19—B, October 1969 Edition, necessitates that the bid of 
Kaye-Fowler be declared ineligible, it is our opinion that the certifi- 
cation of Kaye-Fowler and Edgemont should be regarded only as 
indicating that the prices quoted by them were not discussed with or 
communicated to any competitor of the two firms or to any prospective 
bidder other than themselves, and that no attempt had been made to 
induce any other person or firm to submit or not to submit an offer 
for the purpose of restricting competition. Thus, where separate bids 
have been submitted by affiliated concerns and where these bids were 
computed by one person or arrived at as the result of discussions 
between the two concerns, if such bids were submitted for apparently 
legitimate business reasons, it would be immaterial whether the prices 
which they quoted were discussed between them before submitting 
such separate bids. We do not believe that such discussions would 
constitute a reasonable basis for concluding that the concerns had 
entered into a conspiracy to eliminate competition from other com: 
panies. See B—167725, October 3, 1969. 

In order to fully address your allegation that the two bids signed 
by Mr. Leonard Kaye manifested an intent to prevent full and free 
competition, this Office requested from Mr. Kaye an explanation for 
the multiple bids. In response to our request Mr. Kaye explained that 
the bid submitted in the name of Edgemont was submitted with a 
preliminary price with the intention of modifying it in the last hour 
before bid opening after obtaining necessary subcontractor bids. We 
have been informed by the Corps of Engineers that the Edgemont bid 
was in fact. submitted prior to the Kaye-Fowler bid. Mr. Kaye alleged 
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that he requested various mechanical contractors to submit a bid 
for the heating and air conditioning work, including Freitag-Wein- 
hardt. However, during the time he was gathering bids for the pur- 
pose of modifying the Edgemont bid he became suspicious that 
Freitag-Weinhardt was going to submit a bid as a prime contractor. 
It also appeared that the mechanical work for Edgemont would prob- 
ably be furnished by Freitag-Weinhardt. As noted in your letter of 
November 11, 1971, Freitag-Weinhardt was the only subcontractor 
bidding on the mechanical work to all of the prime bidders except 
for Kaye-Fowler. Thus, Mr. Kaye advises that he realized Freitag- 
Weinhardt could possibly become the low prime bidder to the Corps of 
Engineers by giving Edgemont, and other contractors, high mechani- 
cal sub-bids while incorporating a realistic mechanical price into its 
bid as a prime contractor. To counter the favorable position of Freitag- 
Weinhardt, Mr. Kaye sought out another mechanical contractor, The 
Fowler Company, and worked out an arrangement with them to bid 
as a joint venture incorporating their estimate of the cost of perform- 
ing the mechanical work. Since Mr. Kaye had already submitted a 
bid on behalf of Edgemont, he decided to use L. Kaye Construction 
Company in the joint venture with The Fowler Company in order to 
avoid possible confusion to the Corps of Engineers resulting from the 
withdrawal of Edgemont’s original bid and the submission of another 
Edgemont bid as part of a joint venture. Mr. Kaye noted that although 
he intended to have the Edgemont bid removed when the Kaye-Fowler 
bid was submitted, this was inadvertently not accomplished. 

We are of the opinion that Mr. Kaye’s response sets forth a legiti- 
mate business reason for the two bids. Furthermore, the record in 
the instant case is void of any evidence that either the Government or 
the other bidders were prejudiced because competing bids were sub- 
mitted on behalf of both Kaye-Fowler and Edgemont, or that the 
two bids were submitted in an attempt to circumvent statutory or 
regulatory requirements. Therefore, there is no basis for finding that 
the bid of Kaye-Fowler should be rejected hecause of its relationship 
to the bid of Edgemont. 

You also contend that Kaye-Fowler does not have commitments 
with subcontractors and suppliers required to perform the procure- 
ment, and that it will have to “bid shop” to obtain a cost structure 
in line with its bid to the Government. It is your position that the 
over-all effect upon the quality and timeliness of performance under 
such conditions is detrimental to the Government’s interest and, there- 
fore, the low bid of Kaye-Fowler should be rejected. 

Although you concede that the subject IFB did not require a bid- 
der to name his subcontractors, you cite our decisions 46 Comp. Gen. 
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146 (1966) and 44 Comp. Gen. 526 (1965), which hold that the failure 
of a bidder to submit such a listing when required by the IFB re- 
quires rejection of his bid. Both of these decisions are examples of 
cases concerned with the specific application of a General Services 
Administration (GSA) regulation requiring a subcontractor listing 
for the purpose of restricting “bid shopping” by its contractors for 
construction work. 

Since there was no subcontractor listing requirement in the sub- 
ject procurement, and no statutory or regulatory requirement for such 
a listing, there is no basis for the Corps of Engineers to reject the 
bid of Kaye-Fowler for failing to identify the subcontractors used 
in the compilation of its bid, or to be used-in performance of the 
contract. 

You also contend that Kaye-Fowler used the bids given to Edge- 
mont by your client and other potential subcontractors in formulat- 
ing its bid, and that such use is an unlawful use and encroachment 
upon the proprietary rights of subcontractors, allows for an unfair 
advantage over other bidders, as well as creating an improper potential 
for the Government to profit as the beneficiary of the unauthorized 
and unlawful use. However, it is Kaye-Fowler’s position that it pro- 
poses to use The Fowler Company, rather than your client, to per- 
form the mechanical construction work, since The Fowler Company 
is a partner in the joint venture. 

There is no affirmative showing that Kaye-Fowler used any of the 
other subcontractor bids received by Edgemont. We are of the opinion 
that if such use in fact was made of Edgemont’s subcontractors that 
matter would be of concern only to the subcontractors, to Edgemont 
and to Kaye-Fowler. In the absence of requirement to list subcon- 
tractors in the bid, we have held that when a subcontractor submits 
a bid for use by a prime contractor in submitting its bid to the Govern- 
ment there is no binding obligation between the prime contractor and 
the subcontractor when the prime contractor’s bid is accepted. See 
B-161105, March 29, 1967. The use by a prime contractor in the for- 
mulation of its bid of a subcontractor’s bid to another prime contractor, 
does not encroach upon any legal rights of the subcontractor. Certainly 
where “bid shopping” is not prohibited, a fixed price bid may be 
premised on nothing more than the wisdom of the bidder as to the 
cost of the job without any reliance on bids by subcontractors. It 
would not follow, therefore, that Kaye-Fowler’s alleged use of Edge- 
mont’s subcontractor bids as a guide in determining its prime bid 
would give Kaye-Fowler an unfair advantage over other bidders. 
Further, there would be no potential for the Government to profit by 
Kaye-Fowler’s use of Edgemont’s subcontractors, since the award 
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of the subject procurement to Kaye-Fowler would constitute an uncon- 
ditional obligation on the part of the Government to pay a fixed price 
for the work described, and on the part of Kaye-Fowler to perform 
the work for that price. Any risk of increased costs would fall upon 
the contractor, and any savings from decreased costs would inure 
solely to its benefit. 

Under the circumstances we are unable to conclude that Kaye- 
Fowler’s bid was improper, or that any legal basis exists for objecting 
to the proposed award to Kaye-Fowler. 

Accordingly, your protest is denied. 


[ B-174220 J 


Contracte—Specifications—Failure to Furnish Something Re- 
quired—Addenda Acknowledgment—Waiver—Basis 


The failure of a bidder to acknowledge receipt of an amendment issued on 
Standard Form 30 to correct the delivery date stated in the invitation for bids to 
procure library shelves, and which contained Standard Form 33A, to include the 
installation of the shelves may not be waived as a minor informality, notwith- 
standing waiver of the provision in the amendment for the extension of the 
bid opening date would be proper, since the correction of the delivery provision 
had more than a trivial or negligible effect on price, delivery, and performance 
as the bidder under the initial invitation would only be obligated to make delivery 
and not to install the shelves in the period stated. Furthermore, the Standard 
Forms used although not requiring an amendment to be signed and returned, 


provide for compliance by other means with the mandatory acknowledgment 
requirement. 


To Hillside Metal Products Inc., January 17, 1972: 


Further reference is made to your letter of September 28, 1971, and 
subsequent correspondence, protesting against the rejection of your bid 
under invitation for bids L62—2127, issued by the National Aeronautics 
and Space Administration (NASA), Langley Research Center, 
Hampton, Virginia. 

The above-referenced invitation was issued on July 29, 1971, for 
certain shelving, described in the solicitation schedule as: 

SHBPLVING, Library, multi-tier, bracket type; al! firet tier shelving as shown 
in First Tier Plans, Stairway, and second floor deck, assembled in place * * *; 


she!) be in accordance with attached NASA Specification No. L62-2127 dated 
July 29, 1971. 


Paragraph 1 of the specification stated : 


The work included under this section shall consist of furnishing, fabrication, 
delivery and installing all library bookstacks * * *. 


Additionally, it was provided under “DELIVERY REQUIRE- 
MENTS” on page 4 of the IFB: “Delivery is required to be made 
within 135 days after date of contract award.” Bid opening initially 
was set for August 18, 1971. 


a i TEI 











Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 409 


By telegram of August 13, 1971, another bidder requested the pro- 
curing activity to interpret the delivery requirements of the IFB. 
The bidder inquired : 

Does delivery mean delivery of material to destination or installation to be 
completed within 135 days after date of contract award? 

On August 16, 1971, the using activity advised the procuring activity 

that the provisions of the IFB “may not be entirely consistent” and 

expressed its preference “to have this installation completed within 

135 days * * *.” This inconsistency was corrected by Amendment No. 

1 to the IFB, dated August 17, 1971, which advised the bidders: 
Subject solicitation is hereby amended as follows : 


(a) On page 4 under DELIVERY REQUIREMENTS the first line thereof is 
hereby corrected to read: Delivery and installation is required to be made within 


135 days, ete. 
(b) The due date for bids is hereby extended to * * * August 25, 1971. 


Amendment No. 2 to the solicitation, issued on August 23, 1971, further 
extended the bid opening to September 9, 1971. 


The following bids were recorded at the bid opening : 





Firm Amount of Bid Discount 
Hillside Metal Products $35, 615.35 4 percent—20 days. 
Estey Corporation 40, 143.00 \%of 1 percent—20 days. 
Virginia Metal Products 49, 829.00 net 
Remington Rand 61, 883.00 net 


Your firm and Remington Rand failed to acknowledge receipt of 
Amendments No. 1 and 2. It was determined that your failure to 
acknowledge receipt of Amendment No. 1 could not be waived as a 
minor informality since the amendment had more than a trivial or 
negligible effect on price, delivery and performance. Also, in the 
view of the procuring activity, failure to acknowledge the amendment 
provided you with the option after bid opening to become eligible 
for award by presenting information that the amendment has been 
considered or to avoid award by remaining silent. Accordingly, your 
bid was rejected as being nonresponsive and award was made on Sep- 
tember 22 to Estey Corporation as the low responsive bidder. 

You contend that the rejection of your. bid was improper since, by 
its terms, Amendment No. 1 did not require acknowledgment. Alter- 
natively, you maintain that the failure to acknowledge the amendment 
should be waived as a minor informality or irregularity in your bid. 

In regard to your first contention, we observe that paragraph 4 of 
Standard Form 33A (March 1969 edition), which formed a part of 
the solicitation, instructed bidders: 


Receipt of an amendment to a solicitation by an offeror must be acknowledged 
(a) by signing and returning the amendment, (b) on the reverse of Standard 
Form 33, or (c) by letter or telegram. Such acknowledgement must be received 
prior to the hour and date specified for receipt of offers. [Italic supplied.] 
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Amendments No. 1 and 2 were issued on Standard Form 30 (July 
1966 edition) , block 9 of which stated in part: 


Offerors must acknowledge receipt of this amendment prior to the hour and 
date specified in the solicitation, or as amended, by one of the following methods: 
(a) By signing and returning copies of this amendment; (b) By acknowl- 
edging receipt of this amendment on each copy of the offer submitted; or (c) By 
separate letter or telegram * * *. FAILURE OF YOUR ACKNOWLEDGMENT 
TO BE RECEIVED AT THE ISSUING OFFICE PRIOR TO THE HOUR AND 
DATE SPECIFIED MAY RESULT IN REJECTION OF YOUR OFFER. * * * 
[Italic supplied. ] 





You maintain that acknowledgment of Amendment No. 1 was not 
required since it was indicated in block 13 of Standard Form 30 that 
the “contractor/offeror is not required to sign this document.” We 
regard this instruction as entirely consistent with paragraph 4 of 
Standard Form 33 and block 9 of Standard Form 30, quoted above. 
Both of those provisions state that an amendment “must” be acknowl- 
edged by one of three methods, two of which do not require the bidder 
to sign and return the amendment. Therefore, while you were not 
required to sign the amendment, acknowledgment of it in another 
manner was necessary for your bid to be responsive. 

Your alternative argument presents the question whether the failure 
to acknowledge Amendment No. 1 should have been waived as a minor 
informality or irregularity in your bid. As an example of when waiver 
would be appropriate, NASA Procurement Regulation 2.405 (iv) (B) 
includes the: 


failure of a bidder to acknowledge receipt of an amendment to an invitation for 
bids, but only if— 


* * * * + * * 
(B) the amendment involves only a matter of form or is one which has either 
no effect or merely a trivial or negligible effect on price, quantity, quality, or 
delivery of the item bid upon, or the relative standing of bidders, such as an 
amendment correcting a typographical mistake in the name of the NASA 
installation. 

We consider the failure to acknowledge Amendment No. 1, insofar 
as it extended the bid opening date, to have been a minor informality 
which properly could have been waived. See B-165177, November 21, 
1968. However, regarding the change in the delivery requirements 
made by Amendment No. 1, it appears that a bidder who acknowledged 
that amendment would be obligated to deliver and completely install 
the shelving within 135 days after contract award. A bidder who 
failed to acknowledge the amendment would be obligated to deliver 
the shelving material, but not to complete its installation, within that 
time period. In view thereof, we must concur in the administrative 
determination that the amendment had more than a trivial or negligi- 
ble effect. Therefore, the rejection of the bid as nonresponsive was 
proper. 

Accordingly, your protest must be denied. 
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[ B-174294 J 


Contracts — Negotiation — Changes, Etc.—Reopening Negotia- 
tions—Administrative Determination 

Although the late acknowledgment of an amendment which provided in the event 
of a discrepancy between solicitation requirements and the sample display kit, 
the solicitation would govern, and added a clause to the request for proposals 
for survival kits regarding royalties, by the low offeror who prior to the 
issuance of the amendment had confirmed its offer did not include royalties 
was erroneously waived on the basis the amendment did not go to the substance 
of the offer and was not prejudicial to other offerors, the issuance of the amend- 
ment was a proper exercise of administrative authority in the absence of a 
statutory or regulatory provision establishing criteria for the determination 
of what constitutes a substantial change to justify reopening negotiations after 
they have been terminated by a call for the best and final offers. 


To East/West Industries, Inc., January 17, 1972: 


Further reference is made to your letter dated September 21, 1971, 
protesting the award of a contract to Fraass Surgical Manufacturing 
Company, Inc. (FSM), under request for proposals (RFP) 
DSA700-71-R-1534, issued by the Defense Supply Agency (DSA) 
on November 30, 1970, for a requirement of 14,575 survival kits. 

Five offerors, including your concern and FSM, submitted proposals 
by February 19, 1971, the closing date set for receipt of proposals, 
which was established by Amendment No. 0005 to the RFP. DSA 
states that the abstract of the original offers received by this closing 
date was subsequently released through administrative error for exam- 
ination by any interested party on or about March 29, 1971, and that 
you received a copy of this abstract. 

Furthermore, DSA states that on April 16, 1971, you protested to 
the procuring activity that several specification requirements set forth 
in the RFP were inadequate and, as a result of such complaint, Amend- 
ment No. 0006 was issued on July 15, 1971, to clarify these alleged 
discrepancies. Amendment No. 0006 also requested offerors to confirm 
or revise their proposals by July 26, 1971, and advised offerors that 
any confirmation or revision would be “considered to be valid for 30 
days acceptance period from date of closing unless otherwise stated.” 
On July 26 timely responses were received from all the concerns which 
submitted proposals by the initial closing date. 

In this regard, DSA states that subsequent to the closing date for 
Amendment No. 0006 the contracting officer contacted FSM by tele- 
phone to ascertain whether its offer included any royalty costs. By 
telegram of August 20, 1971, FSM confirmed, among other things, 
that its offer did not include any royalties. The contracting officer 
states that he believed that discussion might be considered “negotia- 
tion” with FSM, and he therefore decided to conduct a third round 
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of negotiations for the purpose of assuring that such negotiations 
were conducted with all offerors on an equal basis, Accordingly, 
Amendment No. 0007 was issued on August 24, 1971, advising offerors 
that in the event of a discrepancy between the solicitation requirements 
and the sample kit on display at the Naval Air Development Center, 
the solicitation requirements would govern, and adding clause B11 
regarding the reporting of royalties to the RFP. The Amendment also 
invited confirmation or revision of previously quoted prices by Au- 
gust 27, 1971, and stated that any response received after that date 
would be treated as a late proposal in accordance with the “Late 
Proposal” provision of the RFP. 

FSM did not respond by the August 27 cutoff date, but on August 30, 
1971, the concern submitted a copy of a telegram to the contracting 
officer and stated it had dispatched the telegram to the procuring 
activity on August 26. The telegram stated that FSM’s unit price 
terms remained unchanged and “reconfirmed” that there were no 
costs for royalties, but there is no record in DSA of its timely receipt. 

The contracting officer states that he waived FSM’s late acknowl- 
edgment of Admendment No. 0007 on the basis that it did not go to the 
substance of the offer, and was not prejudicial to the offerors for 
the following reasons: 


a. Fraass had previously advised that its price did not include any royalty 
payments. 


b. The only reasonable interpretation of the solicitation, even in the absence 


of Amendment No. 0007, is that the specification requirements would govern in 
the event of any conflict with the sample unit. 


ec. The Naval Air Development Center advised that the sample unit in fact 
fully complies with the specification requirements. 


In view thereof, and inasmuch as FSM had submitted the lowest 
offer for the items, the contracting officer awarded Contract No. 
DSA700-72-C-8055 to that concern on September 2, 1971. 

You state that you are unable to understand the necessity for the 
third round of negotiations which was required by Amendment No. 
0007 since no changes occurred in the requirements of the procuring 
activity between the sixth and seventh amendments. 

It is apparent that the procuring activity is of the opinion that the 
data set forth in Amendment No. 0007 did constitute changes to the 
RFP requirements, in that the specifications were clarified and a 
royalties clause was added to the RFP. Moreover, the activity thought 
that it was under an obligation to allow all other offerors a final chance 
to submit their best proposals, since the contracting officer had con- 
ducted discussions with FSM after the closing date set for receipt of 
Amendment No. 0006. In this regard, we have noted that there is no 
specific statutory or regulatory provision establishing the criteria 
to be applied in determining what constitutes a substantial change in 
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the Government’s requirements so as to justify the reopening of nego- 
tiations after they have once been terminated by a call for “best 
and final” offers. B—173482, October 1, 1971. 

In the instant case, it is apparent that the royalties clause imposed 
additional requirements on the contractor, and that no bidder could 
have been required to comply with such requirements without con- 
senting thereto. As indicated in Amendment No. 0007, such consent 
was to be in the form of a price confirmation or a price revision. 
Under the circumstances, it is our opinion it was necessary and proper 
to reopen price negotiations in conjunction with the changes incor- 
porated into Amendment No. 0007, and your protest against such 
action must therefore be denied. 

With respect to the propriety of the decision of the contracting 
officer to accept the late offer submitted by FSM, we are by letter of 
today advising the Director of DSA of our opinion that such action 
violated the provisions of the Armed Services Procurement Regula- 
tion governing the disposition of late proposals, and that appropriate 
action should be taken to preclude such action in future procurements. 
However, inasmuch as the award was made to FSM in early Septem- 
ber of this year, we do not believe it would be in the interest of the 
Government to cancel the subject award at this time. 


[ B-174632 J 


Quarters Allowance—Dependents—Husband and Wife Both 
Members of Armed Services 


A female officer who married another officer receiving a basic allowance for 
quarters (BAQ) on account of children from a previous marriage until his 
separation from the service on June 7, 1971, is not entitled to the allowance 
from the date of the birth of a son to the marriage on March 14, 1971, until her 
husband left the service, for although under rule 12, table 3-2-4, Department 
of Defense Military Pay and Allowances Entitlements Manual when both 
members are assigned to the same or adjacent bases or shore stations and the 
male member has dependents other than a wife and the female member has 
dependents “in her own right”—parents and children under 21 from another 
marriage—and family type quarters are not assigned for joint occupancy, both 
are entitled to receive BAQ, the child born of the marriage of the two officers 
must be regarded as the father’s dependent to prevent dual BAQ payments. 


To Major R. J. Brannian, Department of the Air Force, January 18, 
1972: 


We refer further to your letter dated September 27, 1971, with 
attachments, forwarded here by letter of November 8, 1971, from the 
Office of the Deputy Assistant Comptroller for Accounting and 
Finance, Headquarters, United States Air Force (Department of 
Defense Military Pay and Allowance Committee Number DO-AF- 
1138), in which you request an advance decision as to the propriety of 
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payment of basic allowance for quarters (BAQ) to Captain Donna D. 
Maiorca, USAF, as an officer with a dependent for the period from 
March 14 to June 7, 1971. 

Captain Donna D. Maiorca is married to John Maiorca, who served 
as Captain, USAF, until his separation from the service on June 7, 
1971, and who until then received BAQ with dependents on account 
of his children of a previous marriage. On March 14, 1971, Donald S. 
Maiorca was born to Mrs. Maiorca who subsequently made applica- 
tion for BAQ as an officer with a dependent based on her son’s depend- 
ency from his date of birth, March 14, 1971, until June 7, 1971, the 
date her husband left the Air Force. During this period the family, 
including Donald, resided in non-Governmental quarters. Since her 
husband’s separation from the service Captain Donna D. Maiorca 
has received BAQ with dependents based upon her husband’s 
unemployment. 

You say that the member’s claim was denied because her husband 
already was in receipt of BAQ as an officer with dependents, based on 
his children of a former marriage. In the forwarding letter it is indi- 
cated that while Department of Defense policy is that the right to 
BAQ normally rests with the male member, this policy applies to 
BAQ entitlement (members without dependents) when both husband 
and wife are members of the uniformed services and they have no 
other dependents. 

Section 403(a) of Title 37, United States Code, states that except 
as otherwise provided by law, a member of a uniformed service en- 
titled to basic pay is entitled to a basic allowance for quarters. Sub- 
section (g) provides that the President may prescribe regulations for 
the administration of this section. 

In accordance with section 407 of Executive Order No. 11157, 
June 22, 1964, as amended, Department of Defense Instruction 1338.1, 
January 30, 1964, establishes policy with respect to entitlement to basic 
allowance for quarters. In addition to provision for circumstances 
where both husband and wife are officers or enlisted members who have 
no other dependents and are stationed at the same or adjacent military 
installations (par. ITIC2), the following provision appears in the 
instructions : 

D. When both parties concerned are members of the Uniformed Services and 
either or both have dependents other than spouse, the assignment to public quar- 
ters for dependents rests with either or both and either or both may be entitled 
to the basic allowance for quarters prescribed for members with dependents when 


not assigned public quarters, depending on dependency status of each of the 
members. * * * 


This instruction is implemented in rule 12, table 3-2-4, Department 
of Defense Military Pay and Allowances Entitlements Manual 
(DODPM), which provides that when both members are assigned to 
the same or adjacent bases or shore stations and the male member has 
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dependents other than wife and the female member has dependents 
in her own right, and family type quarters are not assigned for joint 
occupancy, then the male member is entitled to basic allowance for 
quarters as a member with dependents and the female member is 
entitled to basic allowance for quarters as a member with dependents. 

Since during the period from March 14 to June 7, 1971, Captain 
John Maiorca had dependents other than his wife (his two children 
of a prior marriage), and Captain Donna D. Maiorca has claimed 
BAQ with dependents because of the birth of her child on March 14, 
1971, it appears that her entitlement to the allowance must be deter- 
mined by reference to rule 12, table 3-2-4, DODPM. 

The manual, in accord with section 401, Title 37, United States Code, 
defines the term “dependent” to include a member’s unmarried legiti- 
mate child who is under 21 years of age. However, a child is not con- 
sidered to be the dependent of a female member unless the child is in 
fact dependent upon her for over one-half of his support. Pars. 30224 
and 30242b, and Glossary of Terms, DODPM. 

Rule 12, table 3-2-4, DODPM, in specifying that the female member 
have dependents “in her own right,” and not that she merely have 
dependents, indicates the intention to distinguish between those per- 
sons who may be dependents both of herself and her husband by virtue 
of their marriage, and those individuals who may be considered her 
dependents, only. It is our view, therefore, that the female member’s 
parents or her children of a marriage to someone other than the male 
member, would, if they otherwise qualify, be dependents in her own 
right, but that children of her marriage to the male member may not 
be so regarded. To hold otherwise would in some instances permit a 
wife to receive BAQ for dependents on account of a dependent of her 
husband even though the husband is already in receipt of quarters 
allowance for dependents. 

As Donald S. Maiorca is the legitimate child of Captain John 
Maiorca, and is under age 21, he is a dependent of the male member 
within the cited definition of a military dependent and this child 
may not be considered his mother’s dependent in her own right for the 
purpose of entitlement under rule 12, table 3-2-4, DODPM. It is our 
opinion, therefore, that payment to Captain Donna D. Maiorca of a 
basic allowance for quarters as an officer with dependents is not au- 
thorized for the period from March 14 to June 7, 1971, and the officer’s 
application will be retained here. 


[ B-174189 J 


Contracts—S pecifications—Qualified Products—Product Desig- 
nation 


Under an invitation for bids providing for the award of a guaranteed minimum 
requirements type contract for power tools that contained a Qualified Products 
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chause and provided space for manufacture’s name, QPL test or qualification 
reference number, but not for the product designation, the failure to furnish 
product designation does not require rejection of a bid since, although the omitted 
information is useful in identifying whether an item is on the applicable QPL, 
it is not essential as the manufacturer’s name and QPL, test numbers furnished 
by a bidder suffice for locating the appropriate item on the QPL, and the 
task of tracing an item imposes no undue burden on the contracting agency. 
Therefore, there is nothing in the omission of the product designation to equate 
with failure to identify. 

Contracts—Specifications—Conformability of Equipment, Ete., 
Offered—Self-Certification by Bidder 

The acceptance of the self-certification by manufacturers on the Qualified Prod- 
ucts List that their products comply with the noise level requirements standard 
set for the power tools solicited pending completion of test facilities by the 
Naval Ship Engineering Center is an administrative matter, since the facilities 
will be ready in ample time to test deliveries under the contract awarded and 
failure of a product to meet the noise level requirements would be the basis for 
rejection of delivery. 


To the Black & Decker Manufacturing Company, January 19, 1972: 


Reference is made to four letters from your concern (September 24, 
October 12, December 13 and December 17, 1971), protesting against 
contract awards for certain items to other concerns under invitation 
for bids No. FPNTP-B6-19084—A-8-18~71, issued on July 19, 1971, by 
the Federal Supply Service, General Services Administration (GSA). 

The solicitation invited bids for a requirements type contract with 
a guaranteed minimum for certain power tools. The quantities were 
to cover the normal requirements of GSA’s supply depots for the 
period February 1, 1972, or date of award if later, through January 31, 
1973. Bids were opened on September 9, 1971. Awards are being with- 
held pending our decision on the various items under protest. 

Paragraph 13(b) of the invitation under the “QUALIFIED 
PRODUCTS” clause provided as follows: 

(b) he offeror shall insert, in the spaces provided below the item in the 
Schedule of Items, the manufacturer’s name and product designation, and the 
QPL test or qualification reference number of each qualified product offered. 
If the offeror is a qualified distributor, he also shall insert his name and prod- 


uct designation. Any offer which does not identify the qualified product offered 
will be rejected. 


The purchase description for each of the items subject to the QPL 
requirement provided blanks to be completed by the bidder desig- 
nated as “MFR’S NAME” and “QPL TEST NO.” The invitation 
did not provide any blank for product designation information. On 
a separate list furnished with your bid you gave product designation 
numbers for various QPL items on which you were bidding. Bidders 
such as Rockwell Manufacturing Company and Ingersoll-Rand Com- 
pany: filled in the “MFR’S NAME” and “QPL TEST NO.” blanks 
but did not include product designation information with their bids. 
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You have protested any award to these concerns. The items for which 
your concern would be directly in line for an award if the product 
designation issue were resolved in your favor are items Nos. 2, 9, 
15 and 23. The resolution of the product designation issue will also 
have an effect on the awards of items Nos. 1, 10, 17 and 18 since the 
low bidders for each of those items (Rockwell is low for item No. 1 
and Ingersoll-Rand is low for the others) did not furnish product 
designation information. However, you would not be directly in line 
for an award of any of those items even if the product designation 
issue were decided in your favor. You have also protested against an 
award to Air Speed Tool Company for item No. 4 on a different issue. 

You urge that under the terms of clause 13(b) of the solicitation 
it was expressly provided that bids would be rejected for failure to 
furnish product designation information. Our decisions B-158197, 
April 5, 1966, and B-161779, August 7. 1967, have been cited in sup- 
port of your position. 

GSA advises that while product designation information is useful 
in identifying whether an item is on the applicable QPL, it is not essen- 
tial for making such a determination. In the situation where only the 
test number and manufacturer’s name are furnished, GSA can trace 
the test number to the applicable QPL and by looking under the manu- 
facturer’s name can determine whether the bidder has offered a QPL 
product which meets the requirements of the specification. 

In B-158197, April 5, 1966, the invitation required bidders to iden- 
tify the QPL product offered and blank spaces were provided for 
bidders to insert the Item Name and Test Number. One of the bidders 
failed to fill in either of the spaces and an award to this bidder was 
protested on the ground that the failure to fill in those blanks ren- 
dered the bid nonresponsive. We found that while the clause required 
rejection for failure to identify the qualified product offered, the 
omission of the test number was not tantamount to a failure to identify 
since it was contemplated that identification would be primarily 
through the “ITEM NAME” blank, the other blank to be completed 
by the bidder. The invitation itself identified the item offered since 
the purchase description gave both the manufacturer’s and Govern- 
ment’s product designation; therefore, by filling in the blanks, the 
bidder would only be duplicating information already in the bid since 
the Government’s and manufacturer’s designation numbers were iden- 
tical for all bidders. In that case it was found that the failure to fur- 
nish the item name and test number did not render the bid 
nonresponsive. 

Our decision B-161779, August 7, 1967, concerned a situation where 
a bidder failed to furnish any indication as to the identity of the 
qualified product offered. We found the bid to be nonresponsive for 
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failing to comply with the requirement that the bidder identify the 
qualified product offered. In so holding we stated that the bidder could 
have satisfied the requirement for identification by listing the place 
of manufacture or the name of the corporation manufacturing the 
qualified product elsewhere in the bid. 

Another case, 45 Comp. Gen. 397, 400 (1966), considered whether 
a bidder had sufficiently identified the qualified product offered as 
follows: 

The second question to be decided is whether the bid of Pennsylvania Re- 
fining Company which did not specifically identify the product or the test 
number in paragraph 23, but showed in Section V, MANUFACTURING AND 
FILLING POINTS, that it proposed to furnish a product in accordance with 
the specific military specification and that the manufacturing and filling. point 
for the product offered was the Pennsylvania Refining Company, Karns City, 
Pennsylvania [was responsive]. The particular specifications require qualifica- 
tion and Pennsylvania Refining Company, Karns City, Pennsylvania, is listed 
on the particular Qualified Products Lists for a product, or products, meeting 
such specifications. It is recognized that a bidder could offer a qualified product 
of another company, however, in such event the manufacturing would be by the 
firm whose product had been qualified with subsequent packaging (shipping) 
only by the bidder. In the instant matter Pennsylvania Refining Company stated 
in its bid that they were doing the manufacturing and, therefore, their bids 
could only be interpreted as offering a qualified product manufactured by them. 
The identify and test number of the particular product, or products, so offered 
readily could be determined by the Government by reference to the particular 
Qualified Products List. In such circumstances we agree with the determination 
of the contracting officer that the bids of Pennsylvania Refining Company have 
identified sufficiently the qualified products offered and that the bids should 
be considered for award. 


Clause 13(b), above, provides that failure to “identify” the quali- 
fied product offered will result in rejection of the bid. However, failure 
to furnish product designation information does not necessarily con- 
stitute a failure to identify. Where, as here, the manufacturers’ names 
and QPL test numbers have been furnished by the bidders and this 
suffices for locating the appropriate item on the QPL, we agree with 
GSA that the item has been identified sufficiently. Moreover, we do 
not think it is an undue burden on GSA to trace the item to the QPL 
through the use of the manufacturer’s name and QPL test number 
and GSA has offered no objection to this task. That qualified products 
offered can be readily identified by using only the manufacturer’s name 
and test number is borne out by looking at the QPL itself. 

While the cases cited by you deal with what constitutes identifica- 
tion, there is nothing in those cases which would equate the omission 
of product designation information with a failure to identify. Rather 
as indicated in 45 Comp. Gen. 397, and B-161779, supra, identification 
can result from the conjunctive use of such information as product 
designation, manufacturer’s name and the QPL test number. 

Since GSA has ascertained that QPL items meeting the require- 
ments of the specifications have been offered for items Nos. 1, 2, 7, 9, 
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10, 15 and 23, the product designation issue does not constitute a basis 
for objecting to an award to the low bidder for each of these items. 
Items Nos. 17 and 18 are the subject of a separate decision to Chicago 
Pneumatic (copy enclosed) which has protested against awards for 
those items on the same basis as your protest. 

In your letter of December 17, 1971, you contest the accuracy of 
the statement in GSA’s letter of December 7, 1971, that Rockwell’s 
Model 310-103E conforms to the specifications for item No. 2 under 
test No. TT-256 since no Model 310-103E number for Rockwell ap- 
pears on the applicable QPL. GSA concedes that the designation 
was the result of a typographical error by GSA and should be Rock- 
well Model 31D-103E, which meets the requirements of the specifica- 
tions and appears on the QPL next to Test No. TT-256. This 
contention does not have any effect on our decision. 

The low bidder for item No. 4 is Air Speed Tool Company. You 
urge that Air Speed will not be able to meet the maximum allowable 
sound pressure level requirements specified in interim amendment 
No. 6 to the applicable Federal Specification. The Naval Ship Engi- 
neering Center (NSEC) which has administrative responsibility for 
the QPL applicable to this procurement is in the process of completing 
facilities to test whether the various manufacturers on the QPL 
meet the noise level requirements. Pending completion of the test 
facilities, NSEC has accepted the self-certification of the manufac- 
turers on the QPL such as Air Speed that their products comply 
with the noise level requirements. NSEC anticipates that the test fa- 
cilities will be ready sometime in January 1972 and that the actual 
testing will be completed in March 1972, in ample time to test any 
deliveries under this procurement. Air Speed has offered a product 
which is on the applicable QPL for item No. 4; therefore, there is 
no basis for questioning the responsiveness of Air Speed’s bid to the 
QPL requirement for this item. Failure of the product furnished 
under the contract to meet the noise level requirements would be a 
basis for rejecting the delivery. Whether award to Air Speed should 
be withheld until testing has been completed or whether Air Speed’s 
products should be tested on an expedited basis are administrative 
matters on which we express no opinion in the circumstances of this 
case. 


For these reasons your protest is denied. 


[ B-162265 J 


Officers and Employees—Training—Service Requirement—Trans- 
fer to Another Government Agency—Waiver of Training Costs 


With the amendment of the Federal Personnel Manual by Letter No. 410-8, the 
head of an agency or his delegated representative is authorized to waive recovery 
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of training costs extended under 5 U.S.C. 4108 when an employee transfers to 
another agency or organization in any branch of the Government prior to com- 
pletion of an agreed period of service and gives notice of at least 10 workdays of 
his intent to transfer, and the losing agency determines collection of the training 
costs would be against equity and good conscience or against the public interest, 
and the instructions may be applied retroactively where the gaining agency 
benefits by the employee's training and the waiver is conditioned on completion 
of the employee's obligated service by continued employment with his new agency, 


since the waiver is in the public interest and, therefore, the retroactive applica- 
tion of the instructions is immaterial. 


Officers and Employees—Training—Failure to Fulfill Obligated 
Service—Indebtedness of Employee 

The training costs provided under 5 U.S.C. 4108, which were collected from em- 
ployees who transferred to other Government agencies or organizations, without 


discharging their service commitment, prior to the issuance of Federal] Personnel 
Manual Letter No. 410-8, authorizing waiver of the repayment of training costs 
if recovery would be against equity and good conscience or against public in- 
terest, may not be reimbursed to the employees, notwithstanding the completion 
of a period of time by the employee with the gaining agency at least equal to 
the service commitment to the losing agency, as the waiver authority extends only 
to the waiver of the right to recover and, therefore, since the debt for the training 
costs has been extinguished, no right of recovery remains. 


Officers and Employees—Training—Service Requirement—Trans- 
fer to Another Government Agency—Assumption of Training Costs 
by Acquiring Agency 

Irrespective of whether a determination is made that recovery is required of 
training costs provided an employee under 5 U.S.C. 4108 at the time of his trans- 
fer to another Government agency or organization, or whether an employee's ob- 
ligations under a service agreement are satisfied by service with another agency 
or organization, there is no authority for the assessment of training costs against 


the agency to which an employee transfers notwithstanding the benefit of the 
employee's training paid for by the losing agency inures to the gaining agency. 


To the Secretary of Defense, January 20, 1972: 


This is in reference to letter dated August 6, 1971, and enclosures, 
from the Assistant Secretary of Defense (Comptroller) submitting for 
our consideration certain questions in regard to repayment of costs in- 
cured for training pursuant to 5 U.S.C. 4108 by Mr. Roosevelt Jones, 
formerly employed by the Defense Supply Agency (DSA). His lia- 
bility for repayment arose by reason of his transferring shortly after 
completion of training to the Department of Housing and Urban De- 
velopment (HUD) and prior to his completion of the agreed period 
of service with your Department. In addition to the specific question 
concerning Mr. Jones, ancillary questions have been submitted for our 
decision. 

The pertinent facts in regard to Mr. Jones are that he completed his 
training at Government expense in June 1970 and left the DSA in 
September 1970 for a position with HUD. This was in violation of his 
3-year service agreement. He was advised prior to his transfer that he 
would be held liable for the costs of training which amounted to $11,- 
382.17. As of this date reimbursement has not been made and requests 
for waiver have been denied on two occasions by the Director, DSA. 











Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 421 


The questions presented in the submission will be stated and an- 
swered in the order presented : 


(1) Assuming that the provisions of the amendment to the Federal Personnel 
Manual issued by the Civil Service Commission in Federal Personnel Manual 
Letter No. 410-8 of December 17, 1970, providing for the transfer of an employ- 
ee’s service obligations to the gaining government agency or organization, under 
certain conditions, are authorized under the cited statute and comport with the 
views expressed in your letters to the Director of Office of Management and 
Budget, both numbered B-—162265 dated September 21, 1970, may the provisions of 
the amendment be considered applicable to this case since the employment of Mr. 
Jones by the Department of Housing and Urban Development was effected in 
September, 1970, some three months prior to the issuance of the amendment? In 
this connection, it appears that it is the view of the General Council of the Civil 
Service Commission that the amendment is not retroactive (see letter of Febru- 
ary 11, 1971 to the Defense Supply Agency, copy enclosed). However, since the 
regulation as initially issued was silent with respect to the pertinent matter in- 
cluded in the amendment, it could be argued that the amendment is in effect no 
more than a recognition of a requirement of the statute as it was originally en- 
acted, may the amendment be considered as effective from the date of enactment? 

The regulations are set forth in 5 CFR 410.509, revised as of Janu- 
ary 1, 1970, and provide in pertinent part as follows: 

§ 410.509 Failure to fulfill agreements to continue in service. 

(a)(1) Each written agreement under section 4108(a) of title 5, United 
States Code, shall provide that the employee covered thereby give his agency a 
notice of at least 10 workdays if he intends to enter the service of another agency 
or organization in any branch of the Government before the expiration of the 
period for which he agrees to continue in the service of his agency. Hach agree- 
ment shall also provide that if the employee fails to give this advance notice and 
enters the service of another agency or organization in any branch of the Govern- 
ment, he must repay the Government the amount of the additional expenses 
incurred by the Government in connection with the training covered by the agree- 
ment. The head of the agency which has authorized the training may waive in 
whole or in part the obligation under the agreement when he finds that repay- 
ment would be against equity, good conscience, or the public interest. 


(b) (1) The head of an agency, or a representative especially designated by 
him for this purpose, may waive in whole or in part any right of recovery under 
section 4108(c) of title 5, United States Code, when he finds that recovery would 
be against equity and good conscience or against the public interest. 

The instructions set forth in FPM Letter No. 410-8 were issued to 
bring them in consonance with our decision B-162265 of September 21, 
1970, which held that an employee who transfers to another Govern- 
ment agency prior to completing his period of obligated service should 
be relieved of liability for payment only when the circumstances of 
his case fall within the conditions for waiver specified in 5 U.S.C. 4108 
(c). These conditions are that it be shown recovery would be against 
equity or good conscience, or against the public interest. 

We note that HUD has indicated that it is receiving the benetit of 
the training Mr. Jones received while employed in the Defense Supply 
Agency. In view thereof we see no objection to a (public interest) 
waiver of Mr. Jones’ indebtedness conditioned on completion of his 
obligated service by continued employment with HUD. Under such 
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circumstances the question of whether the instructions of the Civil 
Service Commission may be applied retroactively becomes immaterial. 
The first question is answered accordingly. 

Question No. 2: 

2. In the event you determine that the amendment was effective to provide for 
the transfer of the employee’s service obligation to the gaining agency, your 
advice and guidance is requested with respect to the action to be taken in cases 
of those employees who, without discharging their service commitments to the 
Department of Defense, and prior to the issuance of the amendment have trans- 
ferred to other government agencies or organizations where they remained for 


a period of time at least equal to the service commitment but who nevertheless 
have reimbursed the Department of Defense for the costs of their training? 


The last sentence of 5 U.S.C. 4108(c) provides: 


The head of the agency concerned, under the regulations prescribed under 
section 4118 of this title, may waive in whole or in part a right of recovery 
under this subsection, if it is shown that recovery would be against equity and 
good conscience or against the public interest. 

As to those employees who have transferred to other Government 
agencies, and against whom demand for reimbursement has been made 
and collection effected, there is no authority under present law for 
further action to be taken. The waiver authority extends only to the 
waiver of the right of recovery. To constitute a valid waiver there 
must be a right or privilege to be waived. Jones v. City of West Palm 
Beach (1918), 79 So. 488, 441; San Bernardino Investment Co. v. 
Merrill (1895), 41 P. 487, 488; 8 Comp. Gen. 664 (1929). Since the 
debt has been extinguished, no right of recovery remains. Compare 
5 U.S.C. 5584(c) concerning overpayments of pay and providing spe- 
cific authority with respect to waivers involving amounts previously 
refunded by the employee. The authority with respect to indebtedness 
under the training act is not so extensive. In answer to question No. 2, 
there is no basis in law for further action to be taken. 

Question No. 3: 

8. In the event your answer to question 1. is in the negative could the Depart- 
ment of Housing and Urban Development, or other agencies and organizations 
in like cases, reimburse the Department of Defense for all or a proportionate 
share of the costs of training on the theory that the benefit of such training 
po to the Department of Housing and Urban Development or other gaining 

Irrespective of whether a determination is made that recovery is 
required at time of transfer or that an employee’s obligations under 
a service agreement are satisfied by service with another agency, there 
would be no authority under the law for the assessing of costs of train- 
ing against the agency to which the employee transfers. 

When your final decision is reached on waiver in the case of Mr. 
Jones, it is requested that you notify our Office since collection has been 
held in abeyance pending your determination. 








Fetes Rts Ee — 


ie ee a aE 





Comp.Gen.}) DECISIONS OF THE COMPTROLLER GENERAL 423 


[ B-173545 J 


Contracts—Termination—Convenience of Government—Errone- 
ous Awards 


Where the contracting officer overlooked a discount offered by a bidder which if 
evaluated would have displaced the successful bidder awarded a 1-year jani- 
torial requirements contract under the invitation for bids, when the first two 
low bidders were found nonresponsive because the low bidder, unable to show 
its intended bid, withdrew and the second low bidder, although erroneously inter- 
preting the specifications, would not allege a mistake, the award made contrary 
to 10 U.S.C. 2305(c) to other than the lowest responsive bidder should be 
terminated for the convenience of the Government, notwithstanding a claim for 
6 months performance under the contract, as administratively recommended on 
the basis no difficulties are anticipated in changing contractors and that termina- 
tion would be in the best interest of the United States. 


To the Secretary of the Army, January 24, 1972: 


Reference is made to letter SAOAS(I&L)-—MO dated December 15, 
1971, from the Assistant Deputy for Materiel Acquisition, Office of the 
Assistant Secretary, and prior correspondence, reporting on the pro- 
tests of Industrial Maintenance Services and Old Atlantic Services, 
Inc., against the award of contract No. DABC09-72-C-1284 to World- 
wide Services, Inc. 

Invitation for bids No. DABC09-71-B-0143 was issued to 57 
prospective bidders on May 19, 1971, by the Purchasing and Contract- 
ing Office, Fort Benning, Georgia. The invitation called for ten line 
items of custodial services to be performed in administrative buildings 
at Fort Benning, Georgia, in accordance with the performance sched- 
ule. The invitation provided that the contract to be awarded would be 
a requirements contract and that services would be rendered only as 
authorized by orders issued in accordance with the clause entitled 
“Ordering.” It was further provided that the quantities of services 
specified are estimates only. The first four line items were to be per- 
formed, if ordered, 6 days per week, 5 days per week, 3 days per week 
and 6 days per week, respectively. The remaining line items were to 
be performed at the direction of the contracting officer. Orders were 
to be issued on a monthly basis. Prompt payment discounts were to 
be considered in the evaluation of the bids if offered on the basis of 
20 days or more. 

Eight bids were received and opened on June 23, 1971. The bidders 
and the evaluated aggregate amounts of their all or none bids are set 
forth below : 


Evaluated Bid 
Bidder Amount 

Nash Janitorial Services, Inc. $421, 350..00 
Industrial Maintenance Services, Inc. 557, 250. 07 
Worldwide Services, Inc. 678, 089. 11 
Dynamic International, Inc. 693, 085. 50 
Old Atlantic Services, Inc. 732, 660. 59 
Springfield White Castle Company 739, 978. 81 
Elliott Janitor Service (Southwest Janitorial) mm oan = 


Kentucky Building Maintenance, Inc. 
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Nash Janitorial Services was allowed to withdraw its bid after a 
mistake was discovered since its intended bid could not be determined 
from the bid or its working papers. The bid of Industrial was rejected 
as being nonresponsive to the terms and conditions of the invitation. 
On June 28, 1971, contract No. DABC09-72-C-1284 was awarded to 
Worldwide Services and that firm commenced performance on July 1, 
1971. The contract period was from July 1, 1971, to June 30, 1972. 

The record indicates that after bid opening but prior to award, the 
Government notified Industrial Maintenance, Inc., that it suspected 
a mistake in its bid because of the wide variance between its bid and 
those of the other bidders. The contracting officer states that during 
a telephone conversation, Mr. Hollomon, president of Industrial, stated 
he had reviewed his bid for error but that no error was found. Mr. 
Hollomon’s attention was invited particularly to part II, section “F,” 
paragraph 36b, of the invitation which establishes the minimum num- 
ber of personnel that must be provided under the contract. Mr. Hollo- 
mon advised that he was aware of this provision and that his bid was 
based on.providing the required minimum number of personnel. Not- 
withstanding Industrial’s telephonic verification of its bid, an error 
was still suspected. On June 25, 1971, Mr. Hollomon visited the pur- 
chasing office, furnished a copy of his worksheets, and explained the 
method and manner in which he proposed to perform the contract 
work at the prices bid. 

A review of the information shown on Industrial’s worksheets re- 
veals that Industrial based its bid prices upon providing less than the 
minimum number of personnel required by the invitation. Part II, 
section “F,” paragraph 36b of the invitation requires the contractor to 
provide a specified minimum number of laborers, labor foreman, and 
assistant labor foreman for a full 8-hour tour of duty, or an equivalent 
number of productive manhours, on each day on which services are 
ordered by the Government to be performed. The minimum number of 
personnel to be provided is predicated upon the range of square feet 
ordered on each day in each area of performance. We agree with the 
contracting officer that a review of Industrial’s worksheet disclosed 
that its bid was based on providing less than the minimum number of 
personnel required under the terms of the invitation. Although Indus- 
trial has stated in a letter of October 15, 1971, that it has confirmed its 
bid and that it does not desire to allege a mistake in bid, it has indi- 
cated in the letter that the bid is based on its interpretation of the 
specifications, which interpretation as indicated herein is erroneous. 
While Industrial does not choose to allege mistake, it is clear that a 
mistake was made and that Industrial did not prepare its bid on the 
basis of the necessary requirements. Therefore, we do not object to the 
rejection of the Industrial bid. 
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However, the contracting officer admits and the record indicates 
that the 1214 percent 20-day discount offered by another bidder, Old 
Atlantic Services, Inc., was overlooked. On page 2 of Amendment 
No. 3, Old Atlantic had typed “Increase Discount for prompt payment 
to 1214% (twelve and one-half)—20 days.” This notation by the 
bidder was not noted by the bid opening officer or by the bid evaluator, 
and the increased discount terms were not considered in evaluating 
the bid for award. The bid of Old Atlantic, properly evaluated, is 
$18,882.92 lower than that of Worldwide Services, Inc. Accordingly, 
the award of the contract to Worldwide at a higher price was 
erroneous. 

In deciding whether a contract awarded erroneously but in good 
faith to other than the low responsive responsible bidder should be 
canceled, all relevant and material factors surrounding the award 
must be considered in the light of the best interests of the United 
States. 

In accordance with our bid protest procedures (4 C.F.R. 20.2), 
Worldwide Services has been furnished with a copy of Industrial’s 
and Old Atlantic Services’ protests and the firm has been provided 
with an opportunity to present its views. In its letter to our Office 
dated December 23, 1971, the attorneys for Worldwide submitted its 
views on the protest. It is their position that termination of this con- 
tract would not be in the best interest of the Government since this 
1-year contract was awarded more than 6 months ago and that as of 
December 23, 1971, Worldwide would have a termination claim in the 
amount of $71,289.13. Further, Worldwide contends that termination 
of its contract and substitution of performance under a new contract 
with Old Atlantic would result in the disruption of services, possible 
labor difficulties, and the loss of supervisory employees. 

Since the record establishes that award was made to other than 
the low responsive bidder, we concur in the administrative recommen- 
dation that the contract awarded to Worldwide be terminated for the 
convenience of the Government. See 49 Comp. Gen. 809, 815 (1970). 
While it is claimed that termination of the contract would result in a 
substantial settlement against the Government, the award made to 
Worldwide was contrary to 10 U.S.C. 2305(c) in that, properly evalu- 
ated, Old Atlantic was the lowest responsive bidder under the invita- 
tion. See 50 Comp. Gen. 447 (1970). Further, it has been indicated 
administratively that no difficulties are anticipated in making a transi- 
tion between contractors since Old Atlantic has advised the contracting 
officer that it can commence performing the required services within 
4 days after receipt of award. 
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[ B-174010] 


Bids—Discarding All Bids—Specifications Defective—Information 
Omission 

An invitation for bids soliciting Attitude Indicators for a 2-year period that 
included items for definite and estimated quantities, and a First Article Test 
Report which was not to be separately priced, but omitted the technical data 
specification for determining the cost of spare parts, maintenance, etc., of the 
indicators was an inadequate invitation and was properly canceled pursuant to 
10 U.S.C. 2305(c) and paragraph 2-404.1(b) (i) of the Armed Services Pro- 
curement Regulation, since the omission precluded consideration of all cost 
factors as required by ASPR 2-404.1(b) (iv), and therefore the minimum needs 
of the Government not having been met, the reason for cancellation of the 
inadequate invitation was cogent. Moreover, reinstatement of the original invi- 
tation to permit the data package to be offered would be prejudicial without 
insuring the standing of bidders would remain unchanged. 


To Wyman, Bautzer, Rothman and Kuchel, January 24, 1972: 


Reference is made to our various informal communications, a letter 
dated October 11, 1971, from your firm and a letter, with attachments, 
dated August 31, 1971, from the Director, Marketing, of your client, 
Guidance Technology, Inc., relative to that firm’s protest against the 
cancellation of invitation for bids (IFB) DAAJ01-71—B-0545(P14A), 
issued June 7, 1971, by Headquarters, U.S. Army Aviation Systems 
Command, St. Louis, Missouri. 

The subject IFB sought the procurement of Attitude Indicators, 
FSN 6610-781-8531, applicable to UH-1 Aircraft. Item 0001 was for 
a definite quantity of 215 each, while Item 0002 was for an estimated 
quantity of 1500 each which, we are informed, was for a 2-year require- 
ment. Under both items, bidders were instructed to bid on a First 
Article Approval—Contractor Testing Not Required under Bid A, 
and First Article Approval—Contractor Testing—Required under 
Bid B. Item 0003 required a First Article Test Report which was not 
to be separately priced. 

Ten bids were received and opened on June 28, 1971, with your 
client and Consolidated Airborne Systems, Inc., the two low bidders 
on the basis of unit price per item, prior to any evaluation of the 
lowest overall price to the Government which would consider such 
factors as qualification for waiver of First Article Approval, prompt 
payment discounts (if any), etc. Preaward surveys were requested 
on the two referenced low bidders and both, we are informed, were 
determined responsible. 

The subject IFB was devoid of a data requirement other than the 
First Article Test Report. The record states that the omission of a 
data requirement from the solicitation was noted after bid opening, 
during evaluation of the bids. The record shows that a meeting was 
requested on August 18, 1971, by the contracting officer to discuss 
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objections by officials from AVSCOM’s Directorate for Technical 
Data, Cataloging and Standardization, against the proposed award 
without such a data package. The objections stated were, in essence, 
that this end item is reparable equipment, which is manufactured to 
a performance type specification, and could not be supported without 
the data to provision, provide spare parts, service, operating, main- 
tenance and overhaul instructions. Without such data, it was ex- 
plained, there could be no repair or overhaul due to the lack of spare 
parts, tools, or instructions. AR 700-19 was cited, stating that when 
action is taken to initiate the procurement of an end item subject to 
provisioning, the solicitation shall include essential data concerning 
the requirements of support items to be procured. It is also reported 
that AVSCOM was not in possession of any data from Guidance 
Technology, and data previously furnished by Consolidated Airborne 
Systems was for a similar, but not identical, equipment. Therefore, 
data would have been needed in the event of an award to either 
Guidance Technology or Consolidated Airborne, the apparent low 
bidders. Since the subject IF B, without the data requirement, did not 
include all factors involving cost, it was determined that it would be in 
the best interest of the Government to cancel the subject IFB and 
readvertise with the data requirements included. 

By letters dated August 26, 1971, all bidders were notified that the 
subject IF B was cancelled in its entirety, after opening but prior to 
award, in accordance with Armed Services Procurement Regulation 
(ASPR) 2-404.1(b) (i) as being inadequate, and ASPR 2-404.1(b) 
(iv), for failing to provide for consideration of all factors of cost to 
the Government. Those letters cited the omission of Technical Data 
as the cause of cancellation, and advised that the complete require- 
ment for the Indicator would be readvertised and the bidders would 
be afforded the opportunity to rebid. 

It is also noted that the supplemental administrative report contains 
a statement of the contracting officer, dated December 14, 1971, that 
subsequent to the cancellation of the subject IF B, it was found that 56 
percent of [similar] Indicators being delivered under contracts with 
other sources were defective, necessitating the preparation of a new 
procurement package containing more stringent testing requirements. 
This development, the contracting officer contends, is further evidence 
of a sound need to resolicit the entire requirement. 

The cancellation of the subject IFB is protested on the basis that 
substantial injury will be inflicted upon your client, the alleged low 
bidder, if there is a readvertisement after exposure of its bid prices 
and, under such circumstances, a readvertisement would undermine 
the integrity of the competitive bidding system. 
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You disagree that the omission of the technical data specification 
was of such a substantial nature as to constitute a cogent reason for dis- 
carding all bids. We note an attached copy of a letter-from your client 
to the contracting officer, dated August 30, 1971, which confirmed 
a purported telephone conversation of August 27, 1971 (after cancel- 
lation), in which your client offered to furnish the data at no extra 
cost. In view thereof, it is contended that the appropriate procedure 
would be reinstatement of the cancelled IFB after asking the other 
bidders to supply the technical data at no cost to the Government. 
In this regard, we note your client’s allegation, in its letter of Au- 
gust 31, 1971, to our Office, that “Consolidated Airborne, Inc., Lear 
Siegler, Inc., and Astronautics have supplied the Attitude Indicators 
specified in the subject IFB” with the implication being that the 
technical data requirement to be incorporated into the readvertised 
IFB has already been supplied by the 2nd, 3rd, and 4th low bidders, 
and therefore no extra cost would be incurred by those firms for sup- 
plying the data. 

Concerning these contentions, the contracting officer points out 
that at the time of your client’s offer to supply the data at no extra 
cost, neither your client nor any of the other bidders knew the details 
or extent of the data that would be required, and that acceptance of 
your client’s offer, under such circumstances, would be of question- 
able validity. It is also reported that the data requirements are quite 
extensive, consisting of specifications, microfilm of engineering docu- 
ments, tabulating cards, drawings, engineering and associated lists 
and selection worksheets for provisioning requirements, and that it 
is difficult to estimate the cost of such data because of the intangible 
value ascribed thereto by many firms. Additionally, it is reported that 
from past experience in procuring this type and quantity of data 
which is necessary to logistically supported items in the field, the con- 
tracting officer had every reason to believe that bidders would charge a 
substantial rather than a nominal amount therefor. We also note, as 
shown above, that data would be required even from those bidders who 
had submitted data on similar items. 

In support of your request for reinstatement of the original IFB, 
you have also cited 39 Comp. Gen. 834 (1960), 40 Comp. Gen. 561, 
563 (1961), and 40 Comp. Gen. 55 (1960). 

Paragraph 10(b) of Standard Form 33A, included in the IFB 
package, reserves to the Government the right to reject any or all offers. 
The statutory authority for such a provision is 10 U.S.C. 2305(c), 
permitting the rejection of all bids when such action is determined to 
be in the public interest. ASPR 2-404.1(b) (i) provides that an invi- 
tation may be cancelled after opening but before award where inade- 
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quate specifications are set forth by the invitation. In construing this 
provision, we have held that the determination whether a cogent reason 
exists for cancellation is a matter primarily within the discretion of 
the administrative agency and will not be disturbed in the absence of 
clear proof of abuse of discretion. B—173740(1), November 17, 1971. 
As in the instant case, that case involved the omission in an IFB of 
requirements for test capability as well as a specified item, both of 
which the procuring activity determined essential to its minimum 
needs, and our Office agreed that this constituted a compelling reason 
for cancellation. 

Here, the procuring activity has advised that its minimum needs 
include the repair and overhaul of the items and the availability of 
spare parts, and that the omitted data is essential to such requirements. 
In this regard, we have stated that where the procurement of an 
unsuitable product would result from inadequate specifications, the 
contracting officer would be derelict in his duty if he failed to cancel 
the invitation. B-167594, September 5, 1969. Therefore, where can- 
cellation of an IF B was effected because the invitation failed to reflect 
the minimum needs of the Government, such action is not an abuse 
of the discretion accorded the procuring activity in its determination to 
cancel. B-165206, Janaury 8, 1969. 

The additional basis upon which the invitation was cancelled was 
that by omitting the requirement for such data, the value of which 
is estimated in the range of $6,970 to $11,687.50, the invitation there- 
by failed to provide for consideration of all factors of cost to the 
Government, and therefore constituted another cogent reason for can- 
cellation under ASPR 2-404.1(b) (iv). In similar circumstances, 
where an invitation failed to provide for consideration of the cost of 
sample testing, we agreed that such an invitation was defective and 
required cancellation in accordance with the cited ASPR provision. 
B-159558, September 21, 1966. 

Concerning your argument that since Guidance Technology offered 
to furnish the data at no extra cost the cancelled bid should be rein- 
stated after asking all of the other bidders to supply the omitted data 
at no cost to the Government, we do not believe this contention gives 
due consideration to the prejudicial effect upon other bidders which 
could result from your proposed course of action. By using require- 
ments for bid evaluation which are different from actual needs, the 
possibility arises that a bidder may be found low on the evaluation 
under an inadequate invitation who would not have been the lowest 
bidder had the actual requirements been advertised. B-171965, May 20, 
1971. Such a possibility is applicable to the instant case. While an 
evaluation of bids on the basis of total cost was not completed prior 
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to cancellation, the record indicates that there has been no expressed 
disagreement with the evaluation presented in your letter dated Octo- 
ber 11, 1971. If we were to assume that your evaluation is correct, then 
your client would be low on the initial invitation by only $2,805. 
However, had the invitation included the requirement for data it is 
not inconceivable that your client’s price for the data would have 
exceeded Consolidated’s price for the data by more than the $2,805 
difference in the two low bids, since Consolidated may have obtained 
considerable competitive advantage from having previously furnished 
the data for a similar, but not identical, item. 

Where the issue has been presented as to whether an award could 
be made to the low bidder under the advertised specifications, and 
the omitted requirements negotiated after award, or whether the pro- 
curement should be readvertised under specifications incorporating 
the omitted requirements, we have held that the only proper way to 
determine the lowest bidder is by advertising the actual work to be 
performed. The adoption of any other view would permit circumven- 
tion of the competitive bid requirements and would be contrary to the 
intent of the procurement statutes. See B-171965, May 20, 1971, and 
decisions cited therein. 

In considering 39 Comp. Gen. 834 (1960), cited in your letter of 
October 11, 1971, as authority for reinstatement of the canceled 
invitation, we note that in the cited case the crucial and dispositive 
fact was that the only other bidder who might be prejudiced by an 
award on the original invitation withdrew his bid. We therefore con- 
cluded that neither the competitive bid system nor other bidders would 
be prejudiced by an award on the original IFB. Since the circum- 
stances of the instant case indicate the possibility of such prejudice, 
we do not regard the cited decision as precedent for the action you 
suggest. 

40 Comp. Gen. 563 (1961), which you also cite, involved a situation 
where all bidders bid with full knowledge of an error by the Govern- 
ment in underestimating the quantity of one of the items under an 
IFB. Since the prices were quoted on the basis of unit prices for the 
item in error, it was demonstrated that the low bidder would have 
remained the same even if the bids had been evaluated on the correct 
quantity estimate, and therefore it was determined that no bidder 
was prejudiced so as to require readvertisement. In the instant case, 
the bidders were not bidding with knowledge of the requirement for, 
or the details of, the technical data, nor can it be reasonably concluded 
from the record that the relative standings of the bidders would not 
have been affected if the data requirements had been included. Con- 
sequently, we find that cited decision to be likewise inapplicable to 
the circumstances of the instant case. 
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With reference to your citation of 40 Comp. Gen. 55 (1960), that 
case involved the enactment, after bid opening, of Federal legislation 
prohibiting the contracting for family units in excess of a stipulated 
figure, a limitation not provided for in the IFB. Our Office consented 
to an award on the basis of the existing low bid, as opposed to read- 
vertisement, because a delay incident to readvertisement would be dis- 
advantageous to the Government. Nevertheless, our decision still 
recognized that in the usual case, where a change in specifications is re- 
quired after bid opening due solely to an act by the contracting agency 
or the bidder, an award on the basis of the original invitation would 
violate the established principles of sealed competitive bidding. How- 
ever, we refrained from application of that principle only because 
of the unusual circumstance that the change was caused by an inde- 
pendent supervening circumstance not within the control of either 
the agency or the bidders, and that the change was so small that its 
effect on the low bids precluded any possibility of change in their rela- 
tive standing. In the instant case, the omission of the data require- 
ment was not an independent supervening cause outside the control 
of either the agency or the bidders, nor was there any certainty that the 
inclusion of the omitted data requirement would have left the standing 
of the bidders unchanged. 

In view of the foregoing, we concur with the procuring activity’s 
position that the reasons for cancellation were cogent, and that such 
action therefore did not constitute an abuse of the discretion vested 
in agencies to make determinations with regard to the cancellation 
of invitations after opening but prior to award. 

Accordingly, your protest must. be denied. 


[ B-173522 J 


Contracts—Negotiation—Competition—Discussion With All Of- 
ferors Requirement—Specification Adequacy Effect 


The award of a contract on the basis of an initial proposal because the specifi- 
cations in the request for proposals are considered to adequately describe the 
Government’s requirements was not justified since, pursuant to paragraph 
8-805-1 of the Armed Services Procurement Regulation, adequate specifications 
are not an exception from the requirement to conduct discussions with all 
offerors within a competitive range and, therefore, prospective contractors sub- 
mitting proposals that are not materially deficient and can be made acceptable 
through minor revisions or modifications should be afforded an opportunity to 
satisfy the Government’s requirements rather than closing the door to possible 
fruitful negotiations, and discussions must be meaningful and furnish informa- 
tion to all offerors in a competitive range as to the areas in which their proposals 
are deficient to enable them to satisfy requirements. 


Contracts—Negotiation—Request for Proposals—Brand Name Or 
Equal Procedure 


When the brand name or equal clause contained in paragraph 1—1206.3(b) of 
the Armed Services Procurement Regulation (ASPR) and written for adver- 
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tised procurements is adopted for use in negotiated procurements pursuant to 
ASPR 1-1206.5 and 3-501(b)C(xxv), the clause should be suitably modified. 
The mere substitution of the words “offeror” for “bidder” and “offer” for “bid” 
leaves restrictions in a request for proposals (RFP) which are contrary to the 
intent and purposes of negotiated procurement. Furthermore, the inclusion in an 
RFP of a provision similar to paragraph (c) (3) of the clause, which precludes 
modification after bid opening to make a product conform to a brand name is 
inconsistent with the principle of allowing modifications in proposals pursuant 
to ASPR 3-805.1(b). 


To the Secretary of the Air Force, January 25, 1972: 


Enclosed is a copy of our decision of today relative to the protest 
of Materials Research Corporation (MRC), under request for pro- 
posals F30635-71-R-0397, issued by the Base Procurement Division, 
Griffiss Air Force Base, New York. 

Although our decision has denied the protest, we believe certain 
aspects of this procurement warrant further comment. 

The contracting officer stated in his Statement of Facts and Find- 
ings concerning this protest that it was contemplated the award could 
be made based on the proposals submitted without further discus- 
sions with the offerors because the specifications set forth in the RFP 
adequately described the Government’s requirements. None of the ex- 
ceptions from the requirement to conduct discussions with all offerors 
within a competitive range, as stated in ASPR 3-805.1, indicate that 
adequate specifications are a justification for making an award based 
on initial proposals without further discussions. 

The first evaluation found significant exceptions in MRC’s pro- 
posal (Option I), however, such exceptions were not considered dis- 
qualifying. Although the second evaluation found additional excep- 
tions, the record does not show that the proposal was considered to 
be so materially deficient that it could not have been made acceptable 
through minor revisions or modifications. We believe that additional 
negotiations subsequent to the second report should have been con- 
ducted to have made it clear to MRC that revisions to their offer with 
regard to these exceptions were necessary to make their offer accept- 
able. Although we do not intend to outline the extent of negotiations 
in each procurement situation, unless initially unacceptable proposals 
are found not subject to being made acceptable, except through major 
revisions, prospective contractors should be afforded an opportunity 
to satisfy the requirements of the Government, rather than close the 
door to possible fruitful negotiations. ASPR 3-805.1(b) states, in 
connection with discussions conducted with offerors who submit pro- 
posals within a competitive range, that: 


* * * all offerors selected to participate in such negotiations * * * shall be 
offered an equitable opportunity to submit such price, technical, or other revi- 
sions in their proposals as may result from the negotiations * * * 
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It is a well-established principle in negotiated procurements that such 
discussions must be meaningful and furnish information to all offerors 
within the competitive range as to the areas in which their proposals 
are deficient so that competitive offerors are given an opportunity to 
fully satisfy the Government’s requirements. A basic purpose of such 
procurements is not to discard initial proposals, because they may not 
be fully responsive to stated specifications, but to determine whether 
such deficient proposals are reasonably subject to being made ac- 
ceptable through discussions. 

We further note that the RFP sets out, with minor revisions, the 
brand name or equal clause contained in ASPR 1-1206.3(b). This 
clause~is written for advertised procurements and ASPR 1-1206.5 
and 3-501(b)C(xxv) authorize its adaptation for use in negotiated 
procurements. However, this clause must be suitably modified for use 
in requests for proposals. The mere substitution of the words “offeror” 
for “bidder” and “offer” for “bid” in this clause leaves restrictions in 
an RFP which are contrary to the intent and purposes of negotiated 
procurements. Paragraph (c) (3) of the clause states that : 


Modifications proposed after bid opening to make a product conform to a brand 
name product referenced in the Invitation for Bids will not be considered. 


The inclusion of a similar provision in an RFP is inconsistent with 
the principle of allowing modifications in proposals as set out in 
ASPR 3-805.1(b). 

We therefore recommend that steps be taken to insure that the pro- 
visions of ASPR are fully complied with in future procurements in 
light of our comments on this case. 

The file forwarded with the report to our Office on August 16, 1971, 
by Chief, Contract Management Division, Systems and Logistics, is 
returned. 


[ B-173702 J 


Contracts—Negotiation—Competition—Discussion With All Offer- 
ors Requirement—Written or Oral Negotiations 


Written negotiations conducted with an offeror whose proposal in response to a 
request for quotations to procure a Fatigue Analysis Program for B—57 aircraft 
was deficient with respect to the component test plan specification and, therefore, 
its proposal was nonresponsive, satisfied the requirements of paragraph 3—806.1 
of the Armed Services Procurement Regulation implementing 10 U.S.C. 2304(g) 
to provide that ‘written or oral discussions shall be conducted with all responsible 
offerors who submit proposals within a competitive range,” and discharged the 
contracting officer’s duty to negotiate, and further negotiations were not required 
because the offeror advised in writing of the deficiencies in its proposal failed 
in his final offer to comply with the specifications for the component test plan. 


To the San Diego Aircraft Engineering, Inc., January 25, 1972: 


We refer to your letter of July 23, 1971, and subsequent corre- 
spondence, relating to your protest against an award to Technology, 
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Inc., under request for quotations (RFQ) F09603-71-Q-1329, issued 
by Warner Robins Air Material Area (WRAMA). 

The basis for your protest, as stated in your referenced letter, is your 
belief that WRAMA displayed extremely poor judgment in awarding 
the contract to another firm since you were the low offeror. You assert 
that your firm is eminently qualified to perform the required program 
and that your quotation was responsive to the solicitation. 

The Air Force report in this matter discloses that twenty firms were 
solicited and ten additional firms requested copies of the RFQ which 
called for a Fatigue Analysis Program for B-57 aircraft. Six firms, 
including yours, submitted quotations for the program. 

A technical evaluation revealed that five of the offerors, Boeing, 
McDonnell-Douglas, General Dynamics, Fairchild-Hiller and Tech- 
nology Incorporated, basically complied with the RFQ and the specifi- 
cation. The report on the technical evaluation of your initial proposal 
sets forth a number of deficiencies, the primary one being an un- 
acceptable change in the specification associated with the component 
iest plan. The report also stated that your firm had not established its 
qualifications to accomplish certain aspects of the required program. 
However, since negotiations had not been closed, these deficiencies did 
not result in rejection of your offer and you were afforded another 
opportunity to bring your offer into compliance. 

By letter of June 4, 1971, all six offerors were advised that negotia- 
tions would be concluded on June 11, 1971, and all were requested to 
submit their best and final offers by that date. Attachment 1 to the 
June 4 letter to your firm advised as follows: 


1. The following additional information must be furnished : 


a. More detail concerning programs accomplished, magnitude, scope, type, 
ete 


b. More detail concerning qualification to accomplish fatigue analysis on 
multijet aircraft and to design/construct/test components. 

ce. Certification that oscillograph data recording and reduction as required 
by the specification will be furnished 

d. Quotation must be in accordance with requirements of RFQ and specifica- 
tion including the component test program. 

2. Due to the wide range in quotations received, your specific review of your 
proposal for paragraphs 4.3, 4.4, 4.5, 4.6, 5.1, 5.2, 5.3, 5.4, 5.5, 5.6, and 6.1 is 
requested to preclude any mistake in bid. 

The eleven numbered paragraphs cited in the second item of the 
attachment were those for which it appeared that you had under- 
estimated the manhours required to accomplish the work described or 
for which you had proposed the unacceptable change in the component 
test plan. 


The best and final offers received from all six offerors were submitted 
for technical evaluation. Although you proposed a small increase in 
the number of manhours, your technical approach with regard to the 
component test plan remained the same as in your original offer. The 
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evaluation report on the final offers states that you presented a com- 
ponent test plan which defined loads to be applied and methods of 
load application in direct conflict with-sections 5.2.4.1 and 6.1.4.1 of 
the specification. Your component test plan proposed a load spectrum 
of five load levels with a maximum load of 20,000 lbs. tension and 
10,000 lbs. compression for each of tests required by the above sec- 
tions, whereas those sections provided that the contractor should test 
each specimen to a representative spectrum as defined by the appro- 
priate dynamic response model and the service loads recording pro- 
gram. Thus the test load spectrum could not be determined before 
those two programs were completed in accordance with the provisions 
of section 4.0 which describes the basic program. In addition, stress 
documents available to all bidders showed that much higher loads 
would be required than those which vou presented in your test plan. 
The evaluation report concluded that vour component test plan repre- 
sented a change to sections 5.2 and 6.1 of the specification and that this 
change was not acceptable. 

Based on the evaluation report, the contracting officer rejected your 
quotation and made award to Technology Incorporated, the next low 
offeror. 

Your letter of September 1, 1971, commenting on the Air Force 
report, takes issue with the technical evaluation on which rejection of 
your offer was based and repeats the assertions in your original letter 
of protest that your firm is eminently qualified to perform the required 
program, that your offer was responsive and that award to another 
firm at a higher price was improper. Exhibit 5 with your letter states, 
however, that you recognize that the load levels you proposed in your 
component test plan did not include those loads necessary for wing 
spars and that you could not go up to the maximum load levels with 
the spectrum you proposed. It is your position that you left your 
proposal open to negotiations concerning the load levels and you 
should have been given the opportunity to negotiate further in that 
respect. 

The other exhibits with your letter of comment on the Air Force re- 
port raise additional questions regarding the failure of one of your 
subcontractors, who was on the bidders list, to obtain a copy of the 
RFQ in time to attend the bidders conference. However, such failure 
does not appear to have materially prejudiced you since you submitted 
a timely quotation and participated in the subsequent negotiations. 
You also document extensively the qualifications of the personnel of 
your firm and of your subcontractors to perform the stress analysis 
program. 

Although the evaluation of your initial offer expressed some reser- 
vations about these qualifications, such reservations were not sufficient 
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to require rejection of your offer and you were permitted to negotiate 
further and submit a best and final offer. The record shows that the sole 
basis for rejection of your final offer was the unacceptable nature of 
your proposed component test plan. In view thereof, your qualifica- 
tions and those of your subcontractors are not at issue here and our 
discussion will therefore be limited to adequacy of the negotiations 
with your firm and the propriety of the rejection of your offer for non- 
compliance with the specifications regarding the component test plan. 

With regard to the nature and extent of negotiations to be conducted 
with offerors, Armed Services Procurement Regulation 3-805.1, in im- 
plementation of 10 U.S.C. 2304(g), requires that “written or oral dis- 
cussions shall be conducted with all responsible offerors who submit 
proposals within a competitive range,” but it should be noted that dis- 
cussions may be written and that oral discussions are not required. In 
the present case, your initial proposal was found not to meet the spec- 
ification and written negotiation was undertaken in connection with 
the request for your best and final offer. You were specifically advised 
in Attachment 1 to the contracting officer’s letter of June 4 that your 
quotation must be in accardance with requirements of the specification, 
including the component test program. The attachment also requested 
your specific review of eleven cited paragraphs, which included those 
paragraphs relating to the component test program. In these circum- 
stances, we are unable to find that such letter did not constitute 
adequate notice to you that your proposal was considered to be nonre- 
sponsive to the specifications for the component test program. 

In a similar case, where an offeror was advised in writing of the de- 
ficiencies in his proposal but his final offer stil] did not meet the re- 
quirements, we held that the contracting officer’s duty to negotiate was 
discharged by the written negotiation and further negotiation was not 
required. B-170965, March 18, 1971. In the present case, we perceive 
no reason for deviating from this rule. The record shows that you rec- 
ognized that your offer was inadequate but you did not make the neces- 
sary changes in your final offer to bring it into compliance. These facts 
clearly negate your contention that your offer was responsive. While 
the Government reserved the right to reopen negotiations, we find no 
reasonable basis for your expectation that the inadequacies in your 
final offer would be further negotiated after the date specified in the 
letter of June 4 for the closing of negotiations. 

For the reasons stated, your protest is denied. 














; 
| 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 437 


[{ B-174780 J 


Pay—Retired—Annuity Elections for Dependents—Trust Estab- 
lishment to Receive Payments 


The creation of a trust to receive annuity payments made under the Retired 
Serviceman’s Family Protection Plan (RSFPP), 10 U.S.C. 1481-1446, is not 
legally permissible since section 1435 describes eligible beneficiaries as a spouse 
or children, and section 1440 provides that the annuity elected by a member of 
the armed services is not assignable or subject to execution, levy, attachment, 
garnishment, or other legal process. Therefore, a widow receiving RSFPP an- 
nuity payments may not retain both legal and equitable ownership by executing 
a Living Trust Agreement appointing herself as trustee or a bank in the event 
of her incompetency; annuities for a child or children in accord with DOD 
Directive 1332.17 may only be paid to a guardian or the person who has care, 
custody, and control of the child or children; and only payments to a duly ap- 
pointed legal representative will discharge the Government’s liability. 


To the Secretary of Defense, January 26, 1972: 


Further reference is made to letter dated December 15, 1971, from 
the Assistant Secretary of Defense (Comptroller), requesting a deci- 
sion as to whether annuity payments under the Retired Serviceman’s 
Family Protection Plan, 10 U.S.C. 1431-1446, may be paid to a trustee 
under the circumstances set forth in Department of Defense Military 
Pay and Allowance Committee Action No. 456. 

There was enclosed a copy of Committee Action No. 456 setting forth 
and discussing the following questions: 


1. A competent widow currently receiving RSFPP annuity payments directly 
as sole eligible beneficiary proposes to execute a Living Trust Agreement ap- 
pointing herself as Trustee with a provision for appointment of a bank as Suc- 
cessor Trustee in the event of her incompetency. May RSFPP payments be made 
to her as such Trustee and, in the event of her incompetency, to the bank as Suc- 
cessor Trustee? 

2. May RSFPP annuity payments be paid to a Trustee under a Trust Agree- 
ment established by the member for the benefit only of the eligible dependents? 

3. May payments be made to a Trustee notwithstanding that there is a court- 
appointed guardian for an incompetent widow beneficiary, or for a child bene- 
ficiary (incompetent or minor)? If no guardian is appointed for a child bene- 
ficiary, may payment be made to such a Trustee even though the child is in the 
care, custody and control of a person other than the Trustee? 

4. If the answer to any of the above questions is affirmative, is an accounting 
required by the Trustee relative to the application and disposition of RSFPP 
annuity payments? 


Section 1435, Title 10, U.S. Code, provides that only the spouse or 
the children as described in that section are eligible to be made bene- 
ficiaries of, or to receive payments under, the annuity elected by a 
member of the armed services under the plan. Section 1440 provides 
that no annuity payable under the plan is assignable or subject to 
execution, levy, attachment, garnishment, or other legal process. 
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The regulations authorized by section 1444 to be prescribed to carry 
out the plan, DOD Directive 1332.17, December 18, 1968, provide in 
section 504a that annuities for a child or children will be paid to the 
child’s guardian, or if there is no guardian to the person who has care, 
custody, and control of the child or children. 32 CFR 48.504. 

Except for the provisions of 10 U.S.C. 1434 concerning annuity pay- 
ments “to, or on behalf of” the named eligible beneficiaries (which 
merely recognizes that payments of annuities to a representative payee 
may be made in some cases) and the regulations issued pursuant to 
10 U.S.C. 1444, there is no specific provision in the Retired Service- 
man’s Family Protection Plan concerning representative payees. 

Generally when the Congress has intended that benefits should be 
paid on behalf of persons incapable of handling their own financial 
affairs to representative payees other than a duly appointed legal 
representative it has made express provision therefor. See 5 U.S.C. 
8345(e) with respect to Civil Service Retirement annuities; 37 U.S.C. 
602 with respect to military pay and allowances (including retired 
and retainer pay) ; 38 U.S.C. 1701(c) and 3202 with respect to veterans’ 
benefits; 42 U.S.C. 405(a), (j) and (k) with respect to social security 
benefits; and 45 U.S.C. 228s with respect to Railroad Retirement 
annuities. In the absence of such legislative sanction it is doubtful that 
payment of Federal benefits to a representative payee other than a 
duly appointed legal representative generally would discharge the 
Government’s liability for the beneficiary’s claim against the United 
States. Cf. 34 Comp. Gen. 407, 408 (1955). 

In general it is not the practice of the State courts or other public 
authorities to supervise the administration of all private trusts, al- 
though in a few States a system of court supervised trusts may exist. 
Bogert on Trust, 2d Ed., section 563. Thus, there is not generally 
automatically available for the protection of the beneficiaries of private 
trusts, judicial supervision over the administration of private trusts 
or a requirement of periodic accounting such as exists with respect to 
guardians and other duly appointed legal representatives, although 
upon application by proper parties equity courts may assume jurisdic- 
tion over various aspects of administration of private trusts, including 
accounting for trust funds. 

Accordingly, in our opinion, payment of the annuity here involved 
to trustees of a private trust created by retired servicemen, or by their 
beneficiaries, is not legally permissible. 

It may also be observed that, while a settlor may make himself 
either the trustee or beneficiary of a trust and, where he is the bene- 
ficiary, retain equitable ownership of the trust corpus, he cannot retain 
both legal and equitable ownership thereof, that is, there can be no 
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valid trust where both the legal title and beneficial interest are in the 
same person. Where the settlor is the trustee, the equitable interest 
must be in another. 54 Am. Jur., Trusts, sections 34 and 35. The 
appointment by an annuitant of herself as trustee would preclude her 
also being the sole beneficiary of the trust. 

Accordingly, questions 1, 2 and 3 are answered in the negative and 
question 4 requires no answer. 


[ B-172978 J 


Bids—Evaluation—Aggregate v. Separable Items, Prices, Etc.— 
Component v. Unit Price Differences 


A bid that offered an aggregate of component prices that exceeded unit prices 
for vehicular lighting kits solicited under an invitation that included options 
to purchase additional kits and kit components “up to 100 percent” and provided 
for award at kit unit prices is a nonresponsive bid, and the defect may not be 
corrected on the basis other bidders will not be displaced since award will not 
be made at component prices, for acceptance of the bid may not result in the 
lowest cost should the Government exercise the option for component parts. The 
fact that the deviation is considered material does not mean the solicitation was 
ambiguous because the compcnent option was for an indefinite quantity, “up to 
100 percent,” as bidders had the responsibility of submitting competitive bids 
that would allow for the recovery of costs and a reasonable profit regardless 
of the extent to which the option was exercised. 


Bids—Delivery Provisions—Ability to Meet—Administrative Deter- 
mination 

The question of bidder responsibility is primarily for administrative determina- 
tion by a contracting officer, and the determination is conclusive unless there is 
convincing evidence that the determination was the result of arbitrary action 
or bad faith, and the conclusiveness of the determination includes a bidder's 
ability to make delivery within a critical time period, and, therefore, there is no 
basis to challenge a contracting officer’s determination that delivery could be 
made on time of vehicular lighting kits and kit components that is based on a 
preaward survey that considered the tooling and assembling plans and capa- 


bilities of the successful bidder, and examined arrangements to obtain necessary 
components. 


To the Secretary of the Army, January 27, 1972: 


Reference is made to the letter of August 4, 1971, from the Deputy 
General Counsel, United States Army Materiel Command, and subse- 
quent correspondence, concerning protests filed by DC Electronics, 
Incorporated, Anixter Wiring Systems, Incorporated, and Swiss Con- 
trols and Research Division of Meridian Industries, Incorporated, 
under invitation for bids No. DAAE07-71-B-0033, issued by the 
United States Army Tank-Automotive Command on March 29, 1971. 

The solicitation was for quantities of 17 different vehicular lighting 
kits, and included a small business set-aside for specific quantities of 
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three of the kits. Paragraph E-2 of the invitation, under the heading 

“COMPONENT PRICING, APPENDIX ‘A’,” stated that: 
Although award(s) will be made on the bases of Kit unit prices specified in 

this Section “E”, those prices must equal the aggregate of the component and 


packaging prices * * * listed under the respective “KIT CONTENTS” Item 
Number. 


Appendix A listed the components to be included in each type of kit 
and required bidders to enter component unit selling prices. Amend- 
ment No. 1, issued on April 12, 1971, added the following: 


Appendix A. Failure to complete this Appendix will result in bids being declared 
nonresponsive. 


Paragraph J-1 of the invitation for bids gave the Government an 
option to purchase additional kits up to 100 percent of the basic con- 
tract quantity, and by Amendment No. 2 dated April 26, 1971, this same 
option was extended to the kit components as well. 

Seventeen bids were received and opened on May 4, 1971. Evalua- 
tion of the bids indicated that the following firms were the apparent 
low bidders: 


Quantity Bid Price 
Items 1, 9, 12 and 13 
Fourdee, Incorporated 67,487 each $1, 566, 286. 58 
Items 2, 8, 10 and 15 
DC Electronics, Inc. 27, 412 each 582, 336. 01 
Items 3, 4, 6, 7, 11, 14, 16 and 17 
Anixter Wiring Systems 5, 457 each 178, 707. 12 
Item 5 
Mechtron International 93 each 2, 586. 96 


These bids were reviewed and it was found that the aggregate of 
Appendix A prices furnished by Fourdee, Incorporated, exceeded the 
kit unit prices. Fourdee was questioned and stated that the Appendix 
A prices were erroneous and subsequently, on May 7, 1971, submitted 
a revised Appendix A wherein the aggregate of the component prices 
equaled the unit prices. 

DC Electronics protested against a possible award to Fourdee, alleg- 
ing that Fourdee’s failure to submit equal kit prices and aggregate 
component prices in accordance with paragraph E-2 rendered its bid 
nonresponsive. Subsequently, the contracting officer determined that 
the higher aggregate unit prices contained in Appendix “A” would 
enable Fourdee to claim mistake in bid and declared Fourdee’s bid 
to be nonresponsive. 

Anixter’s protest against award to either Fourdee or DC Electronics 
is based on the claim that neither is capable of meeting the required 
delivery schedule and that both have incorrectly represented that 
they are manufacturers of the required items. 
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The protest of Swiss Controls and Research reflects concern that 
awards may be made to companies that are not tooled and are not 
quoting with prices obtained from tooled sources. No award has been 
made under this IFB. 

Fourdee’s unit price bids in Section E for military pack and pack- 
aging level “A.A.” on the items on which it was low were: 


Items 1 9 12 13 
$13. 52 $27. 24 $28. 75 $30. 37 
Its aggregate prices in Appendix A on the same items were: 
Items 1 9 12 13 
$17. 68 $31. 75 $30. 53 $36. 06 


DC Electronics, the next low bidder on these items, submitted these 
bids: 
Items 1 9 12 13 
$14. 935 $32. 981 $29. 401 $34. 846 


Counsel for Fourdee contends that the noncompliance with the 
requirement that the kit prices equal the aggregate of the component 
prices is not a material defect in the bid and therefore can be waived. 
He further contends that Fourdee’s corrected bid can be accepted 
because it does not displace other bidders since the corrections are 
limited to Appendix A, which is not a basis for the award. 

In 44 Comp. Gen. 581 (1965), we considered a case similar in many 
respects to the present situation. In that case bidders were also re- 
quired by the invitation to quote option prices not to exceed their 
basic unit prices, and the bid evaluation was to be made on the basis 
of basic prices only. There also the low bidder on the basic quantity 
quoted higher option prices, contrary to the invitation instruction. 
However, in that case the prices quoted by the low bidder for the 
option quantities were still lower than those of any other bidder, so 
that even considering the option prices the low bidder still remained 
low. Under such circumstances we had no objection to permitting the 
low bidder to reduce its option prices to coincide with its basic prices 
for purpose of award, since the other bidders were not unfairly preju- 
diced thereby. 

In that decision we pointed out that the purpose of limiting the 
option price to the basic unit prices was to insure minimum costs to 
the Government should the option be exercised in whole or in part. 
There, award to the low bidder would obviously achieve the lowest 
cost to the Government whether or not the option was exercised. We 
noted also that because the low bid as submitted offered the lowest 
cost to the Government in any case, acceptance of that bid could not 
be regarded as prejudicial to the other bidders. 
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Here, however, the situation is different in that the sum of Fourdee’s 
basic bid prices for the four line items in dispute plus the higher option 
prices quoted by the bidder exceed the sum quoted by next low bidder 
on these items. If the Government should exercise the option for 
component parts, it might incur greater costs purchasing the kit and 
component parts on the basis of the bid submitted by Fourdee rather 
than on the bid of DC Electronics. In this regard, while we note that 
Fourdee’s price for item 9 is lower than DC Electronics’ bid for 
that item even considering Fourdee’s aggregate prices entered in 
Appendix A, DC’s six percent discount if awarded all items makes it 
more advantageous to the Government to award all items to DC and 
makes DC’s discounted price lower than Fourdee’s. 

Applying the standards in 44 Comp. Gen. 581, supra, we must con- 
clude that acceptance of Fourdee’s bid as submitted may not result 
in the lowest cost to the Government, depending upon the exercise 
of the option. Award on the basis of the Fourdee bid may, therefore, 
be regarded as prejudicial to the other bidders who, as suggested in 
the administrative report, may well have bid higher on the basic 
quantities because of the IFB limitation on the option prices. 

Although Fourdee has explained that the higher option prices 
resulted from errors in subitem computations, the evidence of record 
does not permit correction of these erroneous prices. See 49 Comp. 
Gen. 107 (1969). Therefore, we must conclude that the deviation in 
Fourdee’s bid may not be waived as immaterial, and that the contract- 
ing officer acted properly in deeming Fourdee’s bid nonresponsive. 

The cases cited by Fourdee, 40 Comp. Gen. 321 (1960) ; 37 Comp. 
Gen. 529 (1958), are inapposite here, as the noncompliance with the 
terms of the solicitation in each did not give rise to an ambiguity con- 
cerning the price at which the low bidder could be bound. 

Fourdee further contends that if its deviation is considered material, 
then the entire solicitation was ambiguous, did not provide an equal 
basis upon which bidders could submit their bids, and should be 
cancelled. The alleged ambiguity is based upon the Government’s 
option to purchase an unspecified quantity of components up to 100 
percent of the basic contract quantity. Fourdee contends that the 
different bidders, pricing their bids on the basis of the option quantity, 
may have based their bids on an anticipated exercise of the entire 
option or only a part of it, so that the bidders were not bidding on 
the same quantity of items. 

We do not agree that this solicitation was ambiguous. It very clearly 
required the aggregate prices of Appendix A to equal the prices en- 
tered in Section E. It was for the bidders to determine how to satisfy 
this requirement and still submit competitive bids that would allow 
for recovery of costs and the making of a reasonable profit regardless 








nemtereer pm 


‘a 





wes 


Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 443 


of the extent to which the option might be exercised. The fact that 
Fourdee chose to compute its bid prices on a different basis than that 
used by the other bidders does not make the invitation ambiguous. 

Anixter’s protest goes to the responsibility of Fourdee and DC 
Electronics. Since we have determined that Fourdee is not eligible 
for an award, we will consider this protest only as it relates to DC 
Electronics. Anixter claims that DC cannot meet the required delivery 
schedule and improperly represented itself as a manufacturer. The 
administrative report states that while the initial preaward survey 
report was favorable, a second report recommended no award solely 
on the ground that DC could not meet the delivery schedule. The con- 
tracting officer stated that he “does not consider this important at this 
time,” since the basis for the unfavorable recommendation, a lengthy 
fungus test, was expected to be completed by October 15, 1971. We are 
advised that the test was in fact successfully completed on September 
22, 1971. It is also reported that whether DC “makes or buys the light 
assembly is immaterial.” Further, the file contains copies of tooling 
and production orders from DC Electronics which support the con- 
tracting officer’s determination that DC can meet the delivery 
requirements. 

We have repeatedly stated that the question of bidder responsibility 
is primarily for administrative determination by a contracting officer, 
and we will regard that determination as conclusive unless there is 
convincing evidence that it was the result of arbitrary action or bad 
faith. 43 Comp. Gen. 228 (1963). The conclusiveness of that deter- 
mination includes a bidder’s ability to make delivery within a critical 
time period. B-158420, August 1, 1966. There is nothing in the record 
before us to show that the contracting officer’s finding of responsibility 
in this case was not proper. 

The protest of Swiss Controls basically raises a question of bidder 
responsibility also. Its concern is that bidders who are not tooled or 
who bid without firm quotes from tooled sources cannot be expected 
to meet required delivery dates. 

The preaward survey conducted on DC Electronics specifically con- 
sidered the tooling and assembling plans and capabilities of that firm, 
and also examined arrangements made to obtain necessary components. 
Based on the survey, the contracting officer determined that delivery 
could be made on time and made his determination of responsibility. 
The protest letter from Swiss Controls affords no basis to challenge 
that determination. 

Accordingly, the protests of Anixter and Swiss Controls are denied 
and the decision of the contracting officer that Fourdee, Incorporated, 
was nonresponsive is affirmed. 
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Veterans Administration—Contracts—Ambulance Services—Au- 
thority to Contract 

Even though a governmental or private entity furnishing ambulance services is 
supported in whole or in part by State or local taxes, the Veterans Administra- 
tion (VA) may enter into a contract for transporting veterans to and from a 
VA facility, provided the political subdivision involved is not required to fur- 
nish such service without a direct charge, and the contract should not only 
provide for payments not to exceed the fair and reasonable value of the services 
received, but should comply with Federal procurement law and regulations. 
Under Mississippi statutes local guvernments are not required to furnish ambu- 
lance services and, therefore, VA may enter into a contract with the city of 
Biloxi or a private concern to furnish transportation to and from the VA center 
at Biloxi, but the contract may not provide for a subsidy since 46 Comp. Gen. 616 


is not a precedent for authorizing subsidy payments generally. Modifies B-172945, 
June 22, 1971. 


To the Administrator, Veterans Administration, January 28, 1972: 


Your letter of November 2, 1971, asks whether in view of our deci- 
sion to you of June 22, 1971, B-172945, the Veterans Administration 
(VA) may enter into a contract with either the city of Biloxi, Missis- 
sippi, or the Gulf Ambulance Service (Gulf) in order to provide 
ambulance transportation for veterans to and from the VA Center at 
Biloxi. 

In our above-cited decision we indicated that since the local gov- 
ernment involved was not under a mandatory duty to furnish or 
provide free ambulance service to its residents, we would have no ob- 
jection to the VA entering into a contract with a volunteer rescue squad 
for ambulance service, provided the “rescue squad in question is not 
supported in whole or in part by state or local taxes.” 

You state that the quoted language causes some concern in connec- 
tion with a situation where there is no mandatory requirement for a 
State or local government to furnish or provide free ambulance serv- 
ices to their residents, but they still do so on a voluntary basis. Speci- 
fically you have been asked whether the VA may enter into a contract 
with either Biloxi, or Gulf, to help defray the expenses of keeping 
the ambulance services in operation, in order that it may provide serv- 
ices for veterans being transported to and from the VA Center at 
Biloxi. You state that a portion of these expenses is now being de- 
frayed on a voluntary basis by the city of Biloxi. 

You state that since the contribution by the city of Biloxi is not 
mandatory, it would appear that the first criterion set forth in our 
decision of June 22 has been met, but that if the above-quoted lan- 
guage from that decision is intended to apply where such contributions 
are voluntary, it would appear that the VA would be precluded from 
entering into the proposed assistance contract. 
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In light of the foregoing you request a decision as to whether our 
decision of June 22, 1971, was intended to preclude your entering 
into a contract for ambulance service, where financial assistance is 
being provided by the local government on a purely voluntary basis, 
as opposed to being required by applicable law. 

We have carefully reconsidered the position taken in our decision 
of June 22, 1971, and we are now of the view that the VA may enter 
into a contract with a State or local government or private entity for 
ambulance services for transporting eligible veterans to and from a 
VA facility, even though the entity (governmental or private) fur- 
nishing the service is supported in whole or in part by State or local 
taxes, provided the political subdivision involved is not required 
by law to furnish such service without a direct charge. Also, the con- 
tract should not only provide for payments not to exceed the fair and 
reasonable value of the services received by the Government but in 
addition should comply with Federal procurement law and 
regulations. 

An examination of the pertinent statutes of the State of Mississippi 
disclose that the furnishing of ambulance services by local political 
subdivisions is discretionary and that local political subdivisions may, 
in their discretion, subsidize privately run ambulance service. See sec- 
tions 2997-21 and 2997-25 of the Mississippi Code 1942 Annotated 
(1971 Supp.). Further, the copy of the lease and subsidy agreement 
between Biloxi and Gulf provides that Gulf will furnish the ambu- 
lance service “at a reasonable cost commensurate with the nature of the 
ambulance service provided and usual to such service.” Thus, it is clear 
that under Mississippi law local governments are not under a manda- 
tory duty to furnish ambulance service and that under the agreement 
with Biloxi, Gulf may charge for such services. 

Your letter and the attachments therewith, however, indicate that 
the proposed contract may contemplate a subsidy payment to Biloxi 
or Gulf, rather than.a payment (i.e. a fair and reasonable charge) 
based on the quantum of the services actually furnished the Govern- 
ment. A representative of your agency informally advised us that our 
decision of January 19, 1967, 46 Comp. Gen. 616, is considered as au- 
thority for the VA to make contracts calling for subsidy payments. 

Our 1967 decision was based on the specific facts and circumstances 
existing in that case and should not be considered as a precedent for 
authorizing subsidy payments generally. If the VA intends or desires 
to make subsidy payments in other situations, it is our view that it 
should obtain specific statutory authority to make such payments, 
absent the existence of such authority. Further, the 1967 case is dis- 
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tinguishable from the instant case in at least one respect in that— 
as we understand it—the payment in the former case was not for the 
purpose of enabling the transportation company involved to con- 
tinue in business but only so that the carrier would provide trans- 
portation services between Newark, New Jersey, and the VA Hospi- 
tal in Lyons, New Jersey. In the instant case the apparent purpose 
of the proposed subsidy payment is to enable a private ambulance 
service to continue in operation. Hence, our decision of January 19, 
1967, may not be considered as authorizing a subsidy payment in the 
instant case. 

Subject to what is set forth above, we would have no objection to the 
VA contracting with the city of Biloxi or Gulf for ambulance service 
to transport eligible veterans to and from the VA Center at Biloxi. 


[ B-174629 J 


Clothing and Personal Furnishings—Special Clothing and Equip- 
ment—Hazardous Occupations—Safety Necessity for Expenditures 
by Government 

The purchase of protective clothing and equipment for personnel performing haz- 
ardous duty is not only authorized under 5 U.S.C. 7908, it is prescribed by sec- 
tion 19(a) of the Occupational Safety and Health Act of 1970, which establishes 
a Federal safety program and provides that the head of each Federal agency 
has the primary responsibility for determining the protective clothing and equip- 
ment to be acquired at Government expense for the use of employees. Therefore, 
protective clothing and equipment for personnel operating snowmobiles under 
varying physical conditions over rough and remote forest terrain may be fur- 
nished by the Government if the purchase is determined to be necessary because 
of a priority safety need established by the operation of the safety manage- 


ment program, regardless of whether or not the procurement satisfies the require- 
ments of 5 U.S.C. 79038. 


To C. E. Tipton, United States Department of Agriculture, 
January 31, 1972: 


By letter of November 4, 1971, you requested our opinion as to 
whether you may certify a voucher for payment, including parcel post 
charges of $2.15, in the amount of $83 covering the purchase of pro- 
tective clothing and equipment to be used by personnel operating 
snowmobiles under varying physical conditions over rough and remote 
forest. terrain. 

The clothing and equipment, stated to be necessary because of the 
survival risks when operating snowmobiles, are 1 snowmobile suit 
($45), 1 pair of snowmobile mittens ($3.95), 1 pair of snowmobile 
boots ($9.95), and 1 crash helmet ($16.95). The design and material 
features of this apparel were evidently specially selected for protec- 
tion against dampness and loss of body heat in freezing weather and 
in the case of the crash helmet for protection against head injury 
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should the operator be thrown from the snowmobile. These items 
are intended to reduce the risk of known and identified hazards: 
head injuries, temperatures of +32° through —35° and wind of 30 
m.p.h. producing a chill factor of —35° F. through —90° F. when 
traveling in the snowmobile without a cab or heater, and frequent 
mechanical breakdowns of snowmobiles in isolated forest areas in 
some cases requiring the operator to spend the night without shelter 
at freezing temperatures before rescue. 

Your letter states in part as follows: 

It is our feeling that the Government should not require its employees, particu- 
larly those who perform snowmobile travel infrequently, to provide this type 
of survival clothing and equipment for which the employee may have no need 
for otherwise. This appears to be the type of protection against special hazards 
inherent in the nature and kind of travel required by the Government, the cost 
of which is authorized by 5 U.S.C. 7908. The official purchase of such special 
clothing and equipment would not be for any specific employee or employees, 
but would be for the use of employees generally as the official needs arise. 

Appropriations available for the procurement of supplies and material or 
equipment are available for the purchase and maintenance of special clothing 
and equipment for the protection of personnel in the performance of their 


assigned tasks. For the purpose of this section, “appropriations” includes funds 
made available by statute under section 849 of title 31. 


We have held in numerous decisions construing the foregoing provi- 
sion of law that (1) the clothing and equipment must be “special” 
as opposed to an item the employee ordinarily is expected to provide 
for himself as a personal item rather than for the benefit of the Gov- 
ernment and (2) that the clothing and equipment are for the protec- 
tion of an employee who is engaged in hazardous work. See 32 Comp. 
Gen. 229 (1952) ; B-122484, February 15, 1955; B-123223, June 22, 
1955. 

In addition to 5 U.S.C. 7903, subsection 19(a) of the Occupational 
Safety and Health Act of 1970, approved December 29, 1970, Public 
Law 91-596, 84 Stat. 1590, 1609, 29 U.S.C. 668(a), provides in part 
as follows: 

It shall be the responsibility of the head of each Federal agency to establish 
and maintain an effective and comprehensive occupational safety and health 
program which is consistent with the standards promulgated under section 6. 


The head of each agency shall (after consultation with representatives of the 
employees thereof )— 
(1) provide safe and healthful places and conditions of employment, con- 
sistent with the standards set under section 6; 
(2) acquire, maintain, and require the use of safety equipment, personal 
protective equipment, and devices reasonably necessary to protect employees ; 
(3) keep adequate records of all occupational accidents and illnesses for 
proper evaluation and necessary corrective action; * * *. 


Additional provisions of section 19 outline the role of the Secretary 
of Labor in the Federal safety program. It is clear that pursuant to 
subsection 19(a) the head of each Federal agency has the primary 
responsibility for determining the protective clothing and equipment 
to be acquired at Government expense for the use of employees. 
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Under clause (1) of subsection (a), the agency safety program must 
be consistent with the health and safety standards promulgated by 
the Secretary of Labor in accordance with section 6 of the act. The 
Secretary of Labor’s general standard for personal protective equip- 
ment was published May 29, 1971, at 36 Federal Register (F.R.) 10590, 
adding section 1910.132 to Title 29 of the Code of Federal Regulations 
(CFR) as one item in a comprehensive set of occupational safety and 
health standards beginning at 36 F.R. 10466, adding part 1910 to 29 
CFR. Subsection 1910.132(a) provides among other things that pro- 
tective equipment, including personal protective equipment for eyes, 
face, head and extremities, and protective clothing, shall be provided, 
used and maintained wherever it is necessary by reason of hazards 
of processes or environment encountered in a manner capable of caus- 
ing injury or physical impairment. Sections 1910.133—1910.136 contain 
standards for, respectively, eye and face protection, respiratory pro- 
tection, occupational head protection, occupational foot protection 
and electrical protective devices. 

Notwithstanding any doubt, and we have none, as to whether the 
instant procurement of clothing meets the standards set forth in our 
decisions under 5 U.S.C. 7903, such clothing could be administratively 
determined to be necessary because of a priority safety need estab- 
lished by the operation of the safety management program prescribed 


under section 19 of the Occupational Safety and Health Act of 1970, 
and Executive Order No. 11612. 

Accordingly, if the clothing and equipment in question has been or 
is administratively determined to be necessary as described in the pre- 
ceding paragraph, the voucher may be certified for payment if other- 
wise correct. The voucher and the supporting documents are returned 
herewith. 


[ B-174672 J 


Bidders—Qualifications—Small Business Concerns—Certification 
Referral Procedure 


A bidder denied a Certificate of Competency (COC) by the Small Business 
Administration (SBA) following the contracting officer’s determination of non- 
responsibility based on a preaward survey may not when the reason for the 
denial—the ability of a subcontractor to deliver a major component of the 
submarine equipment solicited—is corrected request reconsideration of the denial, 
and the refusal of the contracting officer to re-refer the COC issue does not 
constitute arbitrary action where his determination of nonresponsibility was 
affirmed by the SBA and is not affected by the change in the delivery schedule, 
and where a re-referral of the COC issue would require a further survey and 
nonresponsibility determination, which time does not permit. Furthermore, the 
General Accounting Office has no authority to compel SBA to review the COC 
denial, or to reopen the issue, and its protest procedure may not be used to delay 
a contract award to gain time for a bidder to improve its position after the 
denial of a COC by SBA. 
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To Robert B. Bowytz, January 31, 1972: 


We refer to your telegram of December 3, 1971, and subsequent 
communications, protesting on behalf of Ocean and Atmospheric Sci- 
ence, Inc. (OAS), the contracting officer’s determination that your 
client is not a responsible contractor for the award of a contract for 
submarine distress pinger equipment, and related engineering services, 
under invitation for bids (IFB) N00024~71-B-0502 issued June 24, 
1971, by the Naval Ship Systems Command, Department of the Navy. 

Briefly, the procurement is a 100-percent set-aside for small business 
participation and, after the original low bidder failed to extend its 
acceptance period, OAS became the low, responsive bidder. The con- 
tracting officer requested the Defense Contract Administration Serv- 
ices District (DCASD), New York, New York, to make a pre-award 
survey of OAS. The ensuing survey report contained various findings 
reflecting unfavorably on that firm’s production capability, its pur- 
chasing and subcontracting plans, and its ability to meet the specified 
delivery schedule. Because of a misunderstanding as to application of 
Walsh-Healey Act considerations, the report indicated that the find- 
ings were for informational purposes only and that the recommenda- 
tion of no award to OAS, based on those findings, was to be 
disregarded. We have been informally advised, however, that when 
DCASD was informed that the conclusions concerning the Walsh- 
Healey Act were inappropriate, DCASD requested that the restric- 
tions in the report be disregarded and that the recommendation, that 
the award not be made to OAS, be reinstated. 

After considering and evaluating all available information, the con- 
tracting officer determined that OAS was nonresponsible because of 
factors involving that firm’s capacity to perform the requirements as 
specified. The matter was then referred to the local Small Business 
Administration (SBA) field office on November 8, 1971, in accordance 
with paragraph 1-705.4(c) of the Armed Services Procurement Regu- 
lation (ASPR), for action regarding the possible issuance of a Certifi- 
cate of Competency (COC) on OAS. After SBA reviewed OAS’s 
application for a COC, and the information obtained in connection 
therewith, it declined to issue a COC on December 1, 1971. 

In your protest, as revised under date of January 11, 1972, you say 
that OAS was advised by SBA, during discussions of the denial of the 
COC, that the decision was primarily based on the delivery period 
offered by the proposed subcontractor for a major component, which 
did not allow OAS sufficient time to perform the remaining opera- 
tions and deliver the completed items within the time specified. You 
also say that OAS informed SBA that the proposed subcontractor was 
a prior producer of the component and had offered a better delivery 
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schedule on December 7, 1971, than the schedule considered by SBA 
in denying the COC. You further say SBA indicated that its proce- 
dures do not provide a method for unilaterally reopening the COC 
matter, but if the contracting officer would refer the COC issue to SBA 
again SBA would consider the case in the light of this additional 
information. 

Since the contracting officer has denied your request that he reopen 
the COC matter with SBA, you contend that his denial constitutes an 
arbitrary action because it precludes OAS’s reappearance before SBA, 
and that the contracting officer has placed an inordinate reliance on 
the SBA denial of the COC as support for his determination that 
OAS was nonresponsible. You allege that the survey report is replete 
with errors, although you acknowledge that it provided a factual 
foundation for the contracting officer’s original decision to refer the 
matter to SBA. You contend (citing 43 Comp. Gen. 257 (1963) ) that 
a denial of award to OAS, based on a faulty survey report and an 
SBA decision which is questionable because of a current reason to 
review it, would be based on insubstantial evidence and arbitrary. 

You request that this Office either cause SBA to review its original 
decision or, if an award is not made to OAS, require cancellation of 
the IFB for the reason that an award to another bidder would com- 
promise the integrity of the competitive bidding system. While your 
request is stated in terms of a review of SBA’s original decision, it is 
our understanding that you are not asking, nor was the object of your 
conversations with SBA, for a review of the decision on the basis of 
the record from which the decision was formulated. Instead, you 
actually desire a redetermination of the COC issue on the basis of a 
record which would now include the new delivery schedule obtained 
on December 7 from your principal subcontractor. 

Regarding the decision which you cite, 43 Comp. Gen. 257 (1963), 
we consider the facts there involved to be readily distinguishable from 
the case at hand. In the prior case, SBA issued a COC and the con- 
tracting officer thereafter proposed to reject the low bidder as non- 
responsible on the basis of lack of integrity, a factor not covered by 
the COC. While we stated therein that the traditional test, under which 
this Office may question a determination of nonresponsibility, is 
whether the determination was arbitrary, capricious or not supported 
by substantial evidence, such test is applied in conjunction with the 
policies, standards and procedures set out in the applicable regulations 
(ASPR, section I, part 9) under which the contracting officer is re- 
quired to make his determination. These regulations do not require 
that the evidence obtained affirmatively establish that a prospective 
contractor is not responsible. Instead, in order for the contracting 
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officer to make an award the evidence must affirmatively establish that 
the prospective contractor is responsible, ASPR 1-904.1. The regula- 
tions further provide that the prospective contractor must demonstrate 
affirmatively his responsibility and, when the information obtained in 
accordance with the regulations does not clearly indicate that the 
prospective contractor is responsible, the contracting officer is required 
to make a determination of nonresponsibility, ASPR 1-902. 

We have reviewed the information which was considered by the con- 
tracting officer in arriving at his determination of nonresponsibility 
on OAS for the contract concerned, as well as your contentions as to 
inaccuracies in the survey report, and we are unable to conclude that 
the contracting officer’s determination, as made under the criteria set 
out above, was either arbitrary or not supported by substantial evi- 
dence. We again note that you have also recognized that the con- 
tracting officer had a factual foundation for referring the matter to 
SBA. In addition, we have long recognized that when a bidder’s appli- 
cation for issuance of a COC is denied by SBA, which makes its own 
further inquiry and analysis of the information obtained, the contract- 
ing officer’s determination of nonresponsibility must be regarded as 
having been affirmed by SBA, 43 Comp. Gen. 228 (1963). 

While OAS subsequently obtained a better delivery schedule for a 
major component than the schedule which had been proposed at the 
time of the contracting officer’s and SBA’s deliberations, we do not 
view such development as affecting the propriety of the decisions made 
prior thereto, since such decisions were necessarily made in the light of 
the information then of record. See B-165830, July 24, 1969, and B- 
161339, September 25, 196¥. 

Regarding your contention that the contracting officer’s denial of 
your request that he reopen the COC matter with SBA was arbitrary, 
and that this Office should cause SBA to further consider the question 
of issuing a COC to OAS, it should be noted that the authority to cer- 
tify the competency of a small business concern was vested in SBA by 
the Congress. We have no statutory authority on which to compel SBA 
to either review its prior decision on OAS’s application for a COC, or 
to reopen the matter on the basis of the new delivery schedule offered 
OAS by its proposed major subcontractor. Although, SBA has, on 
occasion, volunteered to reopen a decision denying a COC, where the 
basis for the decision was in dispute and was involved in a protest be- 
fore this Office (see 47 Comp. Gen. 291 (1967) ), it is evident from your 
statements that SBA has not elected to reopen the COC matter in this 
case without a further referral from the contracting officer. 

While ASPR 1-905.2 contemplates that action to obtain information 
regarding the responsibility of a prospective contractor shall be taken 
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promptly after bid opening, a bidder's responsibility should be meas- 
ured, as a general rule, with respect to the information of record at 
time of award rather than an earlier time. See 41 Comp. Gen. 302 
(1961) and B-171095, May 4, 1971. With respect to a bidder’s per- 
formance capability, ASPR 1-905.2 further requires that informa- 
tion pertaining thereto be obtained on as current a basis as feasible 
with relation to the date of contract award. Infrequently, we have indi- 
cated to an agency our view that, time permitting, further considera- 
tion of a determination of nonresponsibility would be desirable 
because of a material change in a principal factor on which the 
determination was based, 49 Comp. Gen. 619 (1970). However, in our 
actions and decisions involving an issue of responsibility, we have con- 
sistently recognized that the projection of a bidder’s ability to perform 
if awarded a contract must properly be left by our Office largely to 
the sound administrative discretion of the contracting offices involved, 
since they are in the best position to assess responsibility and must bear 
the brunt of any difficulties experienced by reasons of the contractor’s 
lack of ability to perform in the time and manner required, 39 Comp. 
Gen. 705, 711 (1960). 

We also recognize that procurements should be processed in an 
orderly and efficient manner, and that there comes a time when an 
award must be made on the basis of the facts at hand. It is not the in- 
tention of this Office to unduly interfere with the timely processing of 
procurements by the agencies, and we have held that our bid protest 
procedures should not be permitted to be used as.a means for delaying 
contract awards to gain time for a bidder to improve its position after 
a contracting officer’s determination of norresponsibility, for reasons 
pertaining to capacity, has been confirmed through a denial of a COC 
by SBA, 49 Comp. Gen. 619 (1970), supra. We believe that this prin- 
ciple is for application here. As shown above, SBA declined to issue 
a COC on OAS, a protest was then filed with this Office and a new de- 
livery schedule was thereafter obtained from the proposed. supplier of 
the major component. 

We have been informaily advised that it is the position of the con- 
tracting officer that he should not ask SBA to reopen the COC issue, 
unless he first obtains a further survey report on OAS (including the 
ascertainment of whether its principal subcontractor could meet its 
shortened delivery schedule) and again determines that OAS is non- 
responsible. Such actions would not appear to be contrary to ASPR 
1-705.4(c), supra, which provides for COC referrals to SBA after the 
contracting officer has determined the prospective contractor to be non- 
responsible. We have been further advised by the contracting agency 
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that the additional delay in awarding the contract, which would be 
occasioned by such actions, is not permissible since the need for the 
equipment is now urgent and it is imperative that award be made in 
the immediate future. 

In view of the foregoing, we do not believe the record provides this 
Office with an adequate basis for objecting to an award to the next low 
responsive bidder which the contracting officer has determined to be 
responsible. Accordingly, your protest is denied. 


[ B-174796 J 
Meetings—Reservation Cancelled—Liability 


The-service charges imposed by Airlie House “75% of total or $750.00 per night, 
whichever is less” upon cancellation of a confirmed reservation, terms which 
were furnished the contracting agency before issuance of a purchase order re- 
serving the facilities, may be paid since a valid contractual relationship was 
created upon issuance of the purchase order and the provisions of Airlie’s oper- 
ating policy furnished the Government prior to the issuance of the purchase 
order became a part of the contract. While cancellation of hotel reservations 
within a reasonable time prior to the dates reserved generally will not involve 
liability to pay for unused rooms, and a provision regarding payment of an 
unreasonably large amount would be an unenforceable penalty clause, there is no 
basis for a determination that the cancellation charges are unreasonable since 
Airlie is exclusively a conference center which deals only in group reservations. 


To Matilda Udoff, United States Department of Commerce, 
January 31, 1972: 


This is in reference to your letter of December 17, 1971, requesting 
our advance decision as to whether a voucher covering cancellation 
service charges may be certified for payment. You state that on April 7, 
1971, an administrative officer of the National Bureau of Standards 
reserved certain facilities at Airlie House, Warrenton, Virginia, for a 
conference to be held May 4 through 5, 1971. The reservation was 
confirmed by Airlie House in its letter of April 9, 1971, with which it 
enclosed a brochure describing its operating policy and cancellation 
service charges. The brochure provided that cancellation of a con- 
firmed reservation less than 30 days prior to the confirmed date would 
result in a service charge of “75% of total or $750.00 per night, which- 
ever is less.” 

On April 19, 1971, your Supply Division issued a purchase order to 
Airlie House to procure the desired conference services. You state that 
this purchase order does not indicate whether it confirmed the arrange- 
ments made by the administrative officer, who was not a contracting 
officer, or whether the contracting officer was aware of the terms of 
the Airlie House operating policy. On April 28, 1971, the administra- 
tive officer cancelled the reservations, and by a statement of charges 
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dated May 7, 1971, the Airlie Foundation, operator of Airlie House, 
billed you for cancellation service charges in the amount of $378.75, 
which represents 75 percent of $505, the amount of the room charges 
had the reservations not been cancelled. 

You state that the question is “whether or not a valid contract hold- 
ing the Government to the provisions of the Airlie Foundation oper- 
ating policy and cancellation service charges existed inasmuch as the 
contracting/ordering officer for the National Bureau of Standards was 
not advised of these conditions at the time Purchase Order No. S- 
195333-—71 was issued.” 

In 41 Comp. Gen. 780 (1962), we approved payment for unused res- 
ervations at a Sydney, Australia, hotel when the reservations were can- 
celed late in the afternoon of the day for which the rooms had been 
reserved and the hotel was unable to rent out all of the rooms after 
it received the cancellation notice. In B-121198, August 1, 1955, we 
allowed payment for hotel reservations canceled as a result of post- 
ponement of a Three-Power Conference scheduled to be held in Ber- 
muda in June 1953. We noted that preexisting reservations had been 
canceled by the hotel in order to accommodate the planned confer- 
ence, and that the hotel’s reservations were generally made “sometime 
in advance and usually coordinated with steamship or airline 
reservations.” 

While cancellation of hotel reservations within a reasonable time 
prior to the requested dates generally will not involve liability to 
pay for the unused rooms, we believe the Government is obligated in 
this instance to the same extent as it was in the cases mentioned above. 
A valid contractual relationship was created when the purchase order 
was issued, and the provisions of Airlie’s operating policy, furnished 
to the Government prior to issuance of the purchase order, were a 
part of the contract thus created. While a provision requiring pay- 
ment of an unreasonably large amount would be an unenforceable 
penalty clause, 5 Corbin on Contracts 1057, the circumstances here 
provide no basis for a determination that Airlie’s cancellation charges 
are unreasonable. The record indicates that Airlie was unable to utilize 
the space originally reserved by your agency despite attempts to 
do so. In this respect, Airlie has stated that it is 


* * * exclusively a conference center which deals only in group reservations. 
Under the terms of our Corporate Charter as a non-profit educational foundation, 
we cannot accept individual transient overnight guests. Thus, we do not operate 
in the same manner as hotels and motels which provide conference facilities 
as an adjunct to their primary innkeeping endeavors and we are precluded from 
routinely filling space on an opportune basis. 


Accordingly, the voucher, which is returned herewith, may be paid 
if it is otherwise correct. 
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[ B-134739 J 


Meals—Furnishing—Military Airlift Command Flights—Liability 
of Government Travelers 


The practice of collecting from officers and civilians reimbursement for meals 
provided them on Military Airlift Command military flights may not be discon- 
tinued on the bases the charges for transportation provided to Government 
travelers on contract charter flights appear to be subject to tariff rates fixed 
by the Civil Aeronautics Board on substantially the same basis as tariff rates 
established for commercial flights and, therefore, the cost of in-flight meals 
could not be identified as a part of the cost of either contract charter flights 
or private commercial flights, and that the in-flight meals are not extra com- 
pensation within the meaning of 5 U.S.C. 5536, since the meals supplied by the 
Base Mess are chargeable to funds appropriated for the operation of messes and, 
therefore, collection for the cost of the meals furnished is required by section 810 
of the Department of Defense Appropriation Act, 1971. 


To the Secretary of the Air Force, February 1, 1972: 

Reference is made to the letter of September 7, 1971, from the Assist- 
ant Secretary of the Air Force (Manpower and Reserve Affairs) re- 
questing a decision as to whether the Air Force may discontinue the 
practice of collecting from officers and civilians reimbursement for 
meals provided them on Military Airlift Command (MAC) military 
flights. Section 810 of the Department of Defense Appropriation Act, 
1971, Public Law 91-668, 84 Stat. 2031, provides— 


Sec. 810. No appropriation contained in this Act shall be available for expenses 
of operation of messes * * * at which meals are sold to officers or civilians, 
except under regulations approved by the Secretary of Defense, which shall 
(except under unusual or extraordinary circumstances) establish rates for 
such meals sufficient to provide reimbursement of operating expenses and food 
costs to the appropriations concerned: Provided, That officers and civilians in 
a travel status receiving a per diem allowance in lieu of subsistence shall be 
charged at the rate of not less than $2.50 per day: Provided Further, That for 
the purposes of this section payment for meals at the rates established hereunder 
may be made in cash or by deduction from the pay of civilian employees. * * * 


Section 5536 of Title 5, U.S. Code, provides that— 


An employee or a member of a uniformed service whose pay or allowance is 
fixed by statute or regulation may not receive additional pay or allowance * * * 
unless specifically authorized by law and the appropriation therefor specifically 
states that it is for the additional pay or allowance. 


The Assistant Secretary states that prior to our decision of Sep- 
tember 18, 1963, B-134739, MAC collected payment for meals served 
to officers and civilians in all military and contract charter flights, 
but that such practice was discontinued on contract charter flights 
for the reason that the full price was charged for the flight regardless 
of whether or not the meal was actually consumed and it was impos- 
sible to determine what part of the price of the ticket was spent for 
food. 

The letter points out that officers and civilians flying by commercial 
carrier are provided with in-flight meals free of charge, while those 
flying at lower cost to the Government on military aircraft are served 
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meals for which they are required to reimburse the Government. It is 
suggested that this situation is not required by the language of the 
above-quoted statutes. 

In support of that view it is suggested that for section 810 to apply 
it must be found that provision for in-flight meals constitutes opera- 
tion of a “mess,” that is, an organization dining area (whether it be 
a mess hall, wardroom or field mess), or what “would be a restaurant 
to a civilian”; and that, if in-flight meals were extra compensation 
within the meaning of 5 U.S.C. 5536, the current practice (sanctioned 
by this Office in our decision of September 18, 1963, B-134739) would 
be illegal. 

The letter states that the current practice is discriminatory in that 
those who fly military aircraft must pay for such meals while the 
commercial carrier passenger need not pay, with the result that when- 
ever possible officers and civilians might utilize commercial rather 
than military aircraft, thereby increasing the cost to the Government, 
and that the administrative costs involved in collecting reimburse- 
ment for meals from passengers almost completely offset the money 
collected. 

While in-flight meals may not be consumed in the mess ‘dining room, 
we understand that such meals are supplied to MAC by the Base Mess, 
and that the cost thereof (like other meals furnished thereat) is 
charged to the subsistence appropriations. 

It therefore seems clear that the cost of the in-flight meals is an ex- 
pense of the Base Mess and that the above-quoted appropriation act 
provision requires the collection of the cost thereof from officers and 
civilians to whom the meals are furnished by MAC while traveling 
by that means. 

- We agree with the suggestion in the Assistant Secretary’s letter that 
in-flight meals are not extra compensation within the meaning of 
5 U.S.C. 5536, when supplied without charge on contract charter 
flights. 

Our decision of September 18, 1963, B-134739, which sanctioned the 
discontinuance of collection for in-flight meals on such flights, noted 
that previously the Government had procured commercial transporta- 
tion by formal advertising with the result that the contracts included 
specific provisions requiring the contractor to serve meals which were 
described in detail; that it was generally considered that the carriers 
included the cost of providing such meals in computing their bid prices 
so that appropriated funds were being expended for the purchase of 
meals furnished to passengers; and that in order that the Government 
be reimbursed for the cost of meals furnished officers and civilians, as 
required by the annual appropriation acts, the Department of the Air 
Force initiated procedures for collecting for in-flight meals. 
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The situation changed. Later transportation charges were based 
upon & minimum rate established by the Civil Aeronautics Board, 
which traditionally had considered the expense of serving in-flight 
meals to be an indirect cost appropriate for distribution to all business 
of the airline. Thus, the rates approved by the Board were identical 
for the same class of service between the same two points regardless of 
whether the carrier served meals to passengers, and when meals were 
served, they served all passengers without regard to whether they paid 
for their meals, so that it was impossible to compute tariffs so as to 
pay for transportation but not for food. 

Since the charges for transportation provided to Government 
travelers on contract charter flights appeared to be subject to tariff 
rates fixed by the Civil Aeronautics Board on substantially the same 
basis as tariff rates were established for private commercial flights, we 
concluded that the cost of in-flight meals to the Government could not 
be identified as a part of the cost of either contract charter flights or 
private commercial flights. 

The meals here involved, however, are furnished by the Government 
from funds appropriated for the operation of messes. Hence, as al- 
ready stated, the above-quoted appropriation act provisions require 
that the cost of such meals be collected from officers and civilians. 

The question is answered in the negative. 


[ B-173302 J 


Equipment—Automatic Data Processing System—Selection and 
Purchase—By Other Than General Services Administration— 
Applicability of General Services Administration Regulations 


Federal agencies delegated authority by the General Services Administration 
(GSA), pursuant to 40 U.S.C. 759(b) (2), to purchase automatic data processing 
equipment (ADPE) are required to conform to the Federal Property Manage- 
ment Regulation (FPMR) promulgated by GSA to coordinate and provide for 
the economic and efficient purchase of ADPE systems or units and, therefore, the 
procurement of ADP equipment by the Army Corps of Engineers delegated 
authority subject to the provisions of the FPMR, particularly the late proposals 
and modifications provision—authority redelegated to the District Engineer—is 
not governed by the Armed Services Procurement Regulation, and the District 
Engineer vested with all the authority and responsibility usual to the position 
of contracting officer, with the exception of choosing the successful offeror, 
having issued a request for proposals that failed to incorporate the late proposal 
and modification requirement of the FPMR, properly cancelled the request. 


To Morgan, Lewis & Bockius, February 1, 1972: 

Reference is made to your letter of October 4, 1971, and prior corre- 
spondence, on behalf of the UNIVAC Federal Systems Division of the 
Sperry Rand Corporation, protesting against the rejection of all pro- 
posals and cancellation of request for proposals (RFP) DACW31- 
71-R-0001, issued by the United States Army Corps of Engineers. Al- 
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though resolicitation of this negotiated procurement is being held in 
abeyance pending our decision, no attempt will be made to avoid 
identification of the offerors since such identification is already known 
to all parties. 

On November 21, 1969, several firms were sent copies of the specifica- 
tions for a computer system and requested to submit proposals. Four 
firms replied with the submission of proposals which included both 
technical and initial pricing data. After benchmark tests had been 
completed, only UNIVAC and the General Electric Company (GE) 
were found to be technically acceptable. 

Thereafter, the Director, Management Information Systems (MIS), 
Department of the Army, requested the General Services Administra- 
tion (GSA) to delegate to MIS the authority to procure the proposed 
computer system pursuant to 40 U.S.C. 759(b) (2). In due course, the 
requested delegation was accomplished subject, however, to certain 
limitations which, in pertinent part, state: 

2. All provisions of the Federal Property Management Regulations shall be 
followed. In particular: 


a. the specific requirements of FPMR 101-32.4 pertaining to procuring and 
contracting for ADPE shall be adhered to, 


* * * * * * * 


3. The policies contained in Bureau of the Budget Bulletin 60-6 and Bureau 
of the Budget Circular A-54, as revised, shall be complied with. 

4, Proposals, or modifications thereof, which are received in the office des- 
ignated in the request for proposals after the time specified for their submission 
are late proposals, Late proposais shall not be considered unless the contracting 
officer determines that such action would not unduly delay the procurement and 
would be in the interest of the Government. Normally, only late offers lower in 
price, or offering more favorable factors which do not require a technical re- 
evaluation will be considered. The contracting officer’s decision is final and 
conclusive. Except as otherwise expressly stated in the modification, a late modi- 
fication, if rejected, shall not be deemed a withdrawal of the offeror’s timely 
proposal. 

Authority to negotiate the procurement, subject to the foregoing 
limitations, was redelegated through the Chief of Engineers to the 
Baltimore District Engineer. Both these individuals were advised that 
the United States Army Computer Systems Support Evaluation Com- 
mand (CSSEC) would evaluate the proposals received. Both were 
further advised that final offers would be forwarded to MIS which 
would, after a final review of the proposals, recommend a source to the 
source selection authority (SSA), in this case the Assistant Secretary 
of the Army (FM). The Baltimore District Engineer was then to be 
advised of the selection so that a contract with the selected firm could 
be executed. 

On October 27, 1970, the RFP was issued to UNIVAC and Honey- 
well Information Systems, Inc. (HIS), GE’s successor in interest with 
respect to this procurement. Both firms responded with proposals 
which underwent preliminary review by CSSEC. As a consequence of 
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that review, discussions were held with each offeror. On February 1, 
1971, letters summarizing the understandings reached during the re- 
spective discussions were sent to each company. These letters also ad- 
vised that any changes, recommendations and discounts to be offered 
had to be submitted no later than February 5. Each offeror made time- 
ly revisions to its offer. 

The revised proposals were sent to CSSEC for evaluation in accord- 
ance with a predetermined evaluation formula. HIS made a further 
price revision of its proposal on March 9 and it too was forwarded to 
CSSEC for consideration. Subsequently, the SSA approved the selec- 
tion of UNIVAC for award and on May 21 notification to thet effect 
was given to the Baltimore District Engineer. With respect to that 
notification, the administrative report states : 

* * * CSSEC sent an unclassified telegram, addressed to Baltimore District, 
via Fort Holabird, Maryland. The telegram was received at Fort Holabird and 
placed in an envelope addressed to this office, which was placed in the mails on 
Saturday, 22 May 1971. The envelope was duly delivered to the Baltimore District 
Mail Room on Monday, 24 May 1971 and opened by mail handling personnel. 
The inclosed message was examined and routed by a mail clerk and ed 
by ordinary messenger with a quantity of other ordinary mail, to the Chief, 


Supply Division. Only after it had passed through a number of hands, with no 
particular security precautions, was the message delivered to the Chief, Supply 


Division. 

The administrative report states further that on May 25, before the 
Baltimore District Engineer had become aware of the CSSEC tele- 
gram, HIS submitted a modification to its proposal which further re- 
duced its price. Faced with this turn of events, personnel from the 
Baltimore District Engineer office and CSSEC met to discuss the HIS 
modification and its later clarifications thereto. Although it was felt 
that some time would be consumed in reevaluating the HIS proposal, 
the report states that all CSSEC personnel present felt that considera- 
tion of the HIS modification would be in the Government’s best in- 
terests and that reevaluation would not unduly delay the procurement 
or require another technical review of either offer. 

Shortly thereafter, on June 14, UNIVAC advised the procurement 
activity by letter that it believed that UNIVAC had been selected for 
award and that this information had been improperly disclosed to 
HIS. On a previous occasion, UNIV AC’s representatives had also con- 
tended that the specific language of the RFP precluded consideration 
of the HIS modification since it was a late modification and if, in fact, 
it was considered, such action constituted an auction. 

The procurement activity took the UNIVAC position under advise- 
ment. After reviewing the RFP, however, it was decided that the solic- 
itation was materially defective for failing to incorporate the required 
Federal Property Management Regulation (FPMR) clause concern- 
ing late proposals and modifications. Consequently, both firms were 
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notified of the rejection of their proposals and the cancellation of the 
RFP. This action took place on June 11 and prior to the June 14 sub- 
mission by UNIVAC which apparently had not as of that time re- 
ceived the cancellation notice. On June 15, UNIVAC protested the 
cancellation by telegram to the procurement activity and our Office. 
On June 23, 1971, a new RFP was issued but no date has been estab- 
lished for receipt of proposals in view of the protest. 

After sifting through the extensive correspondence from UNIVAC’s 
counsel, we conclude that the issues discussed below are dispositive of 
the protest. 


Does GSA have the authority to promulgate 
regulations controlling the purchase of 
computer systems? 


While recognizing Public Law 89-306, 79 Stat. 1127, October 30, 
1965 (40 U.S.C. 759, et seg.), UNIVAC contends that GSA is without 
authority to promulgate regulations bearing on the purchase of com- 
puters or to insist on their use when inconsistent with the Armed 
Services Procurement Regulation (ASPR). In this connection, 
UNIVAC notes that 40 U.S.C. 759(g) provides that the authority 
vested in the Administrator, GSA, is to be exercised subject to the 
fiscal and policy control exercised by the Office of Management and 
Budget, previously the Bureau of the Budget (BOB). Reference is 
then made to paragraph 5 of BOB Circular No. A-54, October 14, 
1961, which states : 

* * * All ADP equipment acquisition transactions are subject to prevailing 
policies, laws and regulations governing procurement by Federal Government 
agencies. ees 
From this statement, UNIVAC extrapolates the above contention and 
bolsters it with a citation to our decision 47 Comp. Gen. 29, 51-52 
(1967), wherein we state : 

* * * However, paragraph 5 of the BOB Circular [A-54] provides that all 
EDPE acquisition transactions are subject to prevailing policies, laws and regu- 
lations governing procurement by agencies. 

* * * While GSA will execute the contract based on the Air Force source 
selection, selection of the source, under circumstances such as here involved, is 


in our opinion a part of the procurement process and subject to the requirements 
of 10 U.S.C. 2804(g) and the applicable provisions of ASPR. * * * 


The purpose of Public Law 89-306, swpra, was to amend the Federal 
Property and Administrative Services Act of 1949, 63 Stat. 378, 
June 30, 1949, so as to establish the authority and provide the opera- 
tional machinery needed for the effective and efficient management of 
automatic data processing equipment (ADPE). See U.S. Code Cong. 
& Ad. News (1965), page 3859; 48 Comp. Gen. 462 (1969). In accord- 
ance with this purpose, GSA was authorized, inter alia, to coordinate 
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and provide for the economic and efficient purchase of such equipment 
by Federal agencies. 40 U.S.C. 759(a). It was further empowered to 
delegate to Federal agencies the authority to purchase ADPE systems 
or specific units of such equipment. 40 U.S.C. 759(b) (2). Any conten- 
tion that GSA cannot delegate its purchase authority is, therefore, 
plainly refuted by the clear language of the statute. 

The Administrator, GSA, is authorized by 40 U.S.C. 481(a) (1) to 
prescribe policies and methods regarding the procurement of personal 
property by executive agencies. The Department of Defense, however, 
is exempted from such policies.by virtue of a proviso in the section. In 
addition, 40 U.S.C. 474(3) states that nothing in the Federal Property 
Act shall impair or affect any authority of any agency named in the 
Armed Forces Procurement Act of 1947 (Public Law 80-413, 62 
Stat. 21, February 19, 1948, 41 U.S.C. 151) and the head of such an 
agency with respect to the administration of the 1947 act. The Depart- 
ment of the Army is one of the agencies so named. 

The relevance and importance of this discussion comes clearly into 
focus when considered in connection with 40 U.S.C. 759(e) which 
states : . 

(e) yee of other inconsistent provisions of law. 

The proviso following paragraph (4) in section 481(a) of this title and the 
provisions of section 474 of this title shall have no application in the administra- 
tion of this section. No other provisions of this Act or any other Act which is 
inconsistent with the provisions of this section shall be applicable in the admin- 
istration of this section. 

This provision was obviously intended to give Public Law 89-306 
an effect paramount to any other statutory provision inconsistent with 
it and to specifically remove from the military departments of the 
Government the ability to exempt their purchase of general purpose, 
commercially available ADPE from the control and policies of GSA. 
See 48 Comp. Gen., supra. 

We need not consider at length the impact of the sentence previously 
quoted from BOB Circular A~54. Whatever that impact was, it is no 
longer relevant to this procurement since the quoted statement was 
deleted when paragraph 5 was extensively revised by BOB Trans- 
mittal Memorandum No. 1, of June 27; 1967, some 3 years before the 
solicitation here in question was issued. 

The quoted language from our decision 47 Comp. Gen., supra, which 
involved a consideration of BOB Circular A-54, arose in the context 
of whether the provisions of 10 U.S.C. 2304(g) were applicable to the 
source selection there involved. The question, stated more narrowly, 
was whether discussions had to be held with all offerors within a com- 
petitive range. While concluding that 10 U.S.C. 2304(g) and its im- 
plementing regulations were applicable to the conduct of negotiations 
under the circumstances of the case, it is quite evident from the case 
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language immediately following that quoted above that our conclusion 
regarding this aspect of the decision was primarily concerned with 
providing an answer to the narrower question presented, for we said: 

* * * In any event, whether the procurement be considered as being negotiated 
by the Air Force or GSA, the FPR [Federal Procurement Regulations] and 
ASPR, as already pointed out, contain identical provisions requiring discussions 
with offerors within a competitive range. 

Viewed from this perspective, our comments respecting the effect 
of BOB Circular A-54 must be considered dicta since negotiations were 
required with all offerors in any case. Moreover, since the reference 
to BOB Circular A-54 found in 47 Comp. Gen., supra, was made in a 
context not applicable to the instant situation, we do not believe that 
it is decisive here. 

It seems clear from the foregoing discussion that GSA is vested 
with exclusive authority to purchase general purpose ADPE (see 47 
Comp. Gen. 275 (1967)) and can promulgate regulations in further- 
ance of that authority as well as delegate its purchase authority to 
other agencies. When that authority is delegated, we perceive no legal 
restriction on GSA’s ability to require conformance with its regula- 
tions respecting the procurement of ADPE such as FPMR subpart 
101-82.4. By virtue of 40 U.S.C. 759(e) and the delegation to the 
Army, that FPMR subpart in general and FPMR 101-32.408-4 con- 
cerning late proposals and modifications, in particular, are applicable 
to and control the purchase of ADPE by the Army in this instance. 
FPMR 101-32,.408-4 was set out in its entirety as paragraph 4 of the 
limitations on the authority delegated to the Army and has previously 
been quoted herein. Its use was mandatory and this fact cannot be 
obscured by an assertion that it produces a result different from that 
which ordinarily results when ASPR 3-506, the comparable ASPR 
provision, is used. The result of its use, even if unusual, has no bearing 
on whether it must be used in the first place. 

We find no basis to sustain UNIVAC’s contentions and the question 
presented must thus be answered in the affirmative. 


Does use of FPMR 101-32.408-4 place UNIVAC 
at a competitive disadvantage or violate 
good procurement policy ? 


UNIVAC contends that the use of the FPMR late proposal and 
modification clause does not maximize competition as required by 
ASPR 1-300.1 since proposals may be submitted and considered after 
the time set for the submission of initial offers, It is claimed that 
offerors are, thus, not competing on a common basis required for com- 
petition. After concluding that a late offer under the FPMR clause will 
not ordinarily be accepted unless it offers a lower price or more favor- 
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able terms, UNIVAC next contends that the clause necessarily involves 
an auction technique since acceptance of a late offer indicates to other 
proposers that their offers are not low in relation to the late offer, 
assuming of course that they know of the late offer. 

UNIVAC concludes further that under the FPMR provision a late 
offer can be considered and award made without giving any other 
offeror the opportunity to participate in another round of negotiations. 
Tt also notes that the clause conflicts with the ASPR 3-805.1(b) 
requirement that offerors are to be notified of the specific date for the 
closing of negotiations; that a rejection of a properly worded late 
offer may operate to withdraw an otherwise timely submitted proposal; 
and that the clause’s equation of “the best interest of the Government” 
with a pecuniary savings not only gives the late offeror a distinct com- 
petitive advantage but is contrary to holdings of our Office. 

Admittedly, the maximization of competition in both formally ad- 
vertised and negotiated procurements is a goal which our Office can 
readily accept, However, we perceive nothing in the FPMR clause 
under discussion which compels the conclusion that it prevents the 
maximization of competition. Certainly, it cannot be said that offerors 
are not competing on an equal basis regarding the submission of late 
offers since all offerors may submit late offers that may, or may not, be 
considered. 

With respect to auctions, our Office has stated that there is nothing 
inherently illegal about an auction in the context of a competitively 
negotiated procurement. See 48 Comp. Gen. 536, 541 (1969). As a 
policy matter, however, use of an auction technique is prescribed by 
both section 1-3.805-1(b) of the Federal Procurement Regulations 
(FPR) and ASPR 3-805.1(b). Under either of these provisions, an 
auction technique is disclosure by the Government to an offeror of 
the price to be met in order to obtain further consideration or the fact 
that his price is not low vis-a-vis another offeror. In this case, we are 
not prepared to conclude, for reasons more fully explained below, 
that the requisite prejudicial disclosure was in fact made. 

Absent a disclosure of price or relative standing, we have held that 
conducting a preaward survey prior to the close of negotiations does 
not constitute an auction per se, notwithstanding that offerors not 
being surveyed could infer that their offers were not low. B—171260, 
April 8, 1971; B-173536, October 22, 1971. Since we do not find from 
the record that the Government made a disclosure to HIS which was 
prejudicial to UNIVAC’s interests, no prohibited auction technique 
initiated the submission of the late HIS modification. Similarly, no 
auction techniques are involved when an offeror believes it necessary to 
offer a lower revised price because another offeror has submitted a late 
modification. 
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In the abstract, there is merit to UNIVAC’s observation that the 
FPMR clause allows for the consideration of a late offer without 
the necessity of another round of negotiations. Certainly, the language 
of this FPMR clause seems to lend itself to this result. Whether an 
award can be made on a late proposal without offering all offerors an 
opportunity to enter into discussion is another matter and one which 
is not decisive here since the procurement never reached the “discus- 
sion” stage by virtue of the cancellation of the solicitation involved. 
It has been our long-held position, however, that discussions with one 
offeror necessitate discussions with all offerors within the competitive 


range. 

To the extent that ASPR 3-805.1(b) requires that offerors be noti- 
fied of a specific date on which negotiations are to close, it is in conflict 
with the FPMR clause, the effect of which is to leave discussions open 
up to the time of contemplated award. This conflict, though, is more 
apparent than real since the FPMR clause, by virtue of the effect of 
40 U.S.C. 759(e), previously discussed, takes precedence over the 
conflicting ASPR provision. Accordingly, UNIVAC’s contention is 
not well taken although, as a matter of sound procurement policy, we 
believe that a cutoff date for discussion is a necessary restriction which 
carries with it an overriding implication of fair dealing. 

Assuming, arguendo, that a late modification is so worded that its 
rejection effects a withdrawal of an otherwise timely submitted pro- 
posal as UNIVAC contends, we do not see how UNIVAC, or any 
other offeror, is prejudiced by such likelihood. In the first place, any 
offeror could offer such a modification, so none is favored over an- 
other. Secondly, it is in the Government’s interest to require offerors 
to submit offers which cannot be withdrawn for a stated time. Should 
the Government decide not to insist on such a firm offer requirement, 
we know of no impediment that would prevent it from doing so. 

Although the FPMR clause can arguably be said to encourage late 
proposals or modifications offering reductions in price and, thus, to 
equate the best interests of the Government with obtaining a pecuniary 
savings, we cannot agree with UNIVAC that the late offeror obtains 
any lasting competitive advantage under the clause since all offerors 
are free to submit price reductions at any time prior to award. We are, 
of course, cognizant of our prior position that an acceptance of a 
late modification is not justified on the basis of mere pecuniary ad- 
vantage obtained from a price reduction. See B-167478, October 28, 
1969. It is to be noted, however, that this statement and others of similar 
import have been made in a context requiring the consideration of 
certain ASPR provisions involving cutoff dates which are not appli- 
cable to the present procurement. 
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In this connection, we believe that cutoff dates are correctly viewed 
as a device for orderly management of the competitive procurement 
process. To the extent that a voluntary late modification to a proposal 
submitted subsequent to the conclusion of discussions disrupts the 
orderly progress of the procurement, we do not believe it should be con- 
sidered even though its acceptance might result in a monetary savings 
to the Government. As an abstract proposition, however, we have no 
difficulty in equating a substantial pecuniary saving with the Govern- 
ment’s best interests. Therefore, where, as here, the FPMR reflects a 
policy determination recognizing the foregoing equation, we do not 
feel that an objection on our part is required. 

It is our conclusion on this point that while the failure of the 
FPMR clause to establish a closing date for discussions does not com- 
port with our view of good procurement policy, we cannot say that 
such omission is patently illegal. 


Was the contracting officer authorized to reject all bids and 
cancel the RFP ? 


UNIVAC contends that as a result of the various delegations of 
authority the District Engineer could only conduct negotiations with 
offerors but could not make a final selection as to which firm would 
receive the award since final selection authority was retained by the 
Assistant Secretary of the Army (FM). From this it argues that once 
the final selection was made, the District Engineer had no authority 
whatever to reject all offers and cancel the RFP since to do so would 
be tantamount to reevaluating and setting aside the final selection of 
UNIVAC made by a higher authority. This, it is maintained, would 
give the District Engineer a selection capability not delegated to 
him. Finally, the contention is made that by canceling the procurement 
the District Engineer “usurped” the authority retained by GSA to 
declare the “procurement” voidable. 

A fair reading of the delegation of authority made to the District 
Engineer fully supports UNIV AC’s view that final selection authority 
resided with the Assistant Secretary. We do not agree, however, that 
the lack of final selection authority deprived the contracting officer 
of the authority to cancel the procurement. 

By virtue of the authority delegated to him, the District Engineer 
could conduct negotiations and, subsequent to a final selection by the 
Assistant Secretary, enter into a contract binding upon the Govern- 
ment. With the single exception of not being able to choose the success- 
ful offeror, the District Engineer was, in our opinion, otherwise vested 
with all the authority and responsibilities usual to the position of 
contracting officer. Consequently upon concluding that a mandatory 
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FPMR clause was not reflected in the RFP and that the procurement 
was not in conformance with the purchase authority delegated by 
GSA, the contracting officer had the requisite authority to cancel the 
RFP. Since the contracting officer acted within the scope of his dele- 
gated authority, it follows that there was no usurpation of any right 
reserved to GSA. 


Was there a leak of information to HIS? 


UNIVAC contends that the method by which the contracting officer 
was advised of the offeror selected for award permitted the unauthor- 
ized disclosure of that information. To substantiate that the selection 
choice was in fact “leaked” to HIS, UNIVAC notes that the HIS 
modification was hand-delivered to the procurement activity on May 
25, shortly after the procuring activity became aware of the selection 
of UNIVAC. 

Although both offerors deny any impropriety, the contracting officer 
contends that both firms apparently were in possession of information 
which ordinarily would not be available to them because of the nego- 
tiated nature of the procurement. He also states that both offerors 
attempted to secure information from his staff concerning the procure- 
ment. With respect to the specific allegation that the UNIVAC selec- 
tion was “leaked” to HIS, we understand that the contracting officer 
has denied this assertion. 

UNIVAC has presented no direct evidence of a leak but asks us 
instead to conclude its existence from circumstantial evidence. While 
such evidence may be sufficient in some instances to prove the matter 
alleged, we do not feel that the instant case is such a situation. In the 
first place, while the method of transmitting the advice concerning the 
source selection could have been more direct, the worst that can be said 
of it is that it provided an opportunity for more than the usual number 
of Government personnel to become aware of the actual source selected. 
That alone does not, of course, prove an improper disclosure. 

Secondly, the contracting officer advises that the stated reason for the 
HIS modification was an “increase in Corps business” and notes that 
on May 6 HIS received authorization for a substantial follow-on order 
to a previously awarded contract. UNIVAC does not dispute this as- 
sertion. Thus, the HIS modification could well have resulted from 
an increase in business and not a leak of information as alleged by 
UNIVAC. In these circumstances, and given the gravity of the allega- 
tion, we do not believe that acceptance of the UNIVAC position is 
warranted. 

Accordingly, your protest is denied. 
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Bids—Evaluation—Delivery Provisions—Accelerated Delivery— 
Effect on Option and Government Equipment Rental 


Under an invitation for bids to furnish bomb bodies that included an option 
for additional quantities; that permitted accelerated delivery if scheduled re- 
quirements were met; and that provided for first article approval waiver, and 
consideration of transportation costs and the value of the use of rent-free Govern- 
ment-owned equipment and tooling, an award on the basis of accelerated delivery 
to the low bidder on the initial quantity properly did not consider the fact that the 
option price was higher, since the exercise of the option simultaneously with the 
award was not contemplated and the market would be tested before the option 
was exercised and, moreover, the bid is not considered to have been nonrespon- 
sive because the option delivery rate was based on the accelerated rate, and the 
rental factor had been computed at the accelerated delivery rate without regard 
to the extended use of the Government property under a prior contract. 


To Robert Sheriffs Moss & Associates, February 1, 1972: 


We refer to your telegram of November 24, 1971, and subsequent 
correspondence, protesting on behalf of AMF Incorporated against the 
proposed award of a contract to the Marathon LeTourneau Company 
under invitation for bids No. DAAA09-72-B-0060, issued by the 
United States Army Ammunition Procurement Supply Agency 
(APSA), Joliet, Illinois. 

The subject invitation covers a requirement for 20,000 750-pound 
bomb bodies, designated M11783, MPTS, and includes an option for 
additional quantities up to 300 percent of the basic quantity. With 
respect to delivery of the basic quantity, the required schedule calls 
for delivery in four monthly increments of 5,000 each commencing on 
or before March 31, 1972, and ending on or before June 30, 1972. (This 
schedule was premised on award of a contract by December 25, 1971, 
and is subject to extension by the number of calendar days beyond 
December 25 it takes to make the award.) In addition, the invitation 
contains the following provision, which in pertinent part authorizes 
early delivery subject to certain conditions: 


Proposals offering delivery of each quantity within the applicable delivery 
period specified above will be evaluated equally as regards time of delivery. Pro- 
posals offering delivery of a quantity under such terms or conditions that delivery 
will not clearly fall within the applicable delivery period specified above will 
be considered nonresponsive and will be rejected. Where an offeror offers an 
earlier delivery schedule than that called for above, the Government reserves 
the right to award either in accordance with the REQUIRED schedule or in 
accordance with the schedule offered by the offeror. If the offeror offers no other 
delivery schedule, the delivery schedule stated above shall apply. Barlier delivery 
is acceptable provided that accumulated delivery is equal to or ahead of the 
required schedule at all times. 

+ 


+ * * * ” + 
Nore: In the event award is made for a quantity less than the total quantity, 
the delivery schedule will be adjusted proportionately, so that it will be in the 
same ratio as the reduced quantity bears to the total quantity procured. 
Insofar as the option to increase the quantity is concerned, section 
“J” of the invitation provides as follows: 
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The Government reserves the right to increase the quantity of Item 0001 
by a quantity of up to and including, but not exceeding 800% and at the price 
quoted below unless a lower unit price is negotiated in consideration of the in- 
creased quantities. The Contracting Officer may exercise this option at any 
time prior to the delivery of 10,000 units by giving written notice to the Con- 
tractor. Delivery of the items added by exercise of this option shall continue 
immediately after, and at the same rate as the delivery of like items called 
for under the contract unless the parties agree otherwise. Subject to the limita- 
tions contained in this paragraph, the Government may exercise this option on 


one or more occasions. 

The section also made the following provision for inserting the 
unit price and extended amount for the option quantities, either on 
an f.o.b. origin or destination basis: 

OFFERED UNIT PRICE FOR THE OPTION 

QUANTITIHS ARB: 

UNIT PRICH AMOUNT 
F.0.B. Origin: eae) Bel 
F.0.B. Destination : ¢___—  ¢—___—_—_— 

With respect to the evaluation of the option for purposes of award, 
bidders were advised that : 

If the Government elects to exercise an option simultaneously with award, 
bids or proposals will be evaluated for purposes of award on the basis of the 
total price for the basic quantity and the option quantity exercised with award. 

Only AMF and Le'lourneau responded by the bid opening date, 
November 19, 1971. Both bid on an f.o.b. origin basis; AMF submitted 
a bid of $76.99 per unit for both the basic quantity and the option, 
while LeTourneau bid $74.03 per unit for the basic quantity and $80 
per unit for the option quantity. 

In a cover letter accompanying its bid dated November 18, 1971, 
LeTourneau also proposed the following accelerated delivery sched- 
ule for the basic quantity: March 1972, 6,500; April 1972, 12,000; 
May 1972, 1,500. Responding to the option pricing provision quoted 
above, LeTourneau entered a unit price of $80 and an amount of 
$4,800,000 in the appropriate spaces adjacent to the printed term 
“F.O.B. Origin”; in addition, it made the following entry adjacent 
to the printed term “F.O.B. Destination” : “12,000/Month Rate.” 

In his statement of facts dated December 7, 1971, the contracting 
officer states that since “no other requirements exist at this time,” no 
exercise of an option simultaneously with award is contemplated. Ac- 
cordingly, both bids were evaluated solely on the basis of the basic 
quantity. Taking into consideration waiver of first article approval, 
transportation and the rent-free use of Government-owned produc- 
tion equipment and tooling, LeTourneau’s evaluated bid was deter- 
mined to be $83.5856 per unit. Applying the same factors to AMF’s 
bid, its evaluated price per unit was determined to be $83.95252. 
When the unit prices are extended to reflect the basic quantity of 
20,000 bomb bodies, LeTourneau’s bid is approximately $8,400 lower. 
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Since LeTourneau’s proposed accelerated delivery schedule was de- 
termined to be acceptable, the contracting officer proposes to award 
the contract on the basis of that schedule. 

The basic contention advanced in your letter of December 3, 1971, 
is that LeTourneau’s bid is nonresponsive by virtue of its response 
to the option provisions of the invitation. Basically, it is your position 
that by entering a “12,000/Month Rate” in response to the option 
pricing provision, LeTourneau limited the Government’s right under 
the option provision to require delivery of any option quantities “im- 
mediately after, and at the same rate as the delivery of like items called 
for under the contract unless the parties agree otherwise.” Following 
this line of argument, we might add, also leads to the suggestion that 
the option price quoted is conditioned on a “12,000/Month Rate” of 
delivery. The contracting officer’s reply is that the invitation allows 
for earlier delivery of the basic quantity and, therefore, the option 
quantity of “12,000/Month Rate” is consistent with the accelerated 
delivery schedule offered by LeTourneau. On this latter point, it is 
APSA/’s position that since the last full month’s delivery rate under 
LeTourneau’s accelerated delivery schedule is 12,000 in April, the 
establishment of a same rate for the delivery of the option quantity is 
consistent with the provision that delivery shall be at the same rate. 

Assuming the correctness of your position, LeTourneau’s bid may, 
nevertheless, properly be considered. You recognize by citing our de- 
cision B-150393, March 21, 1963, that where, as here, a determination 
not to exercise the option simultaneously with award (which determi- 
nation is based on the undisputed absence of known requirements in 
addition to the basic quantity), the failure of a bidder to comply with 
the terms of an option provision may not render his bid nonresponsive. 
In the cited case, we considered to be academic the question whether a 
bidder’s reduction of the advertised time in which the Government 
could exercise an option rendered its bid nonresponsive because the 
option was not to be considered in evaluation and the bidders were not 
required to quote prices for the option item in question. They were, 
however, warned that if the option were exercised with award, award 
could not be made to a bidder who failed to price the option. 

As a point of distinction you urge that a bid on the option quantity 
was mandatory and, therefore, the qualification of the delivery rate 
renders the bid nonresponsive. We have, however, found nothing in 
the solicitation which would impose such an obligation and you have 
drawn attention to none. The invitation places no limit on the price that 
may be quoted for the option, nor does it prohibit offering an accele- 
rated option delivery schedule. Under these circumstances, we believe 
that our decision B-166138, April 11, 1969, is dispositive. In that case, 
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the invitation provided that option quantities would be evaluated for 
purposes of award only if the Government elected to exercise the option 
at time of award. There, as here, the invitation contained no limit on 
the price to be quoted and the option quantity was not to be considered 
for purposes of award. We concluded that a bidder’s failure to submit 
option prices was immaterial since the option quantities were not to 
be evaluated, and bidders were not required to submit the same option 
prices as the basic prices bid, but were free to quote unrealistically high 
prices, citing B-165799, February 27, 1969. 

While in this case LeTourneau has submitted an option price, the 
same latitude of response afforded the bidder by the invitation under 
consideration in B-166138, supra, is present here. Indeed, its option 
price, as you urge, may be excessive, but permissibly so. Moreover, in 
view of the latitude afforded bidders, we see no basis for giving any 
effect to the fact that LeTourneau proposed a different delivery 
schedule for the option. 

With respect to LeTourneau’s option prices, we note that a memoran- 
dum dated December 1, 1971, from the contract price analyst states 
that the proposed option price offered by LeTourneau is not considered 
reasonable in view of a comparison of the proposed option price to 
the recommended award price and the last contract awarded. In this 
regard, we have been advised that APSA will test the market prior 
to any exercise of the option. Under the present circumstances, we as- 
sume that test of the market will demonstrate the desirability of com- 
petition for any additional quantities required. 

In response to the administrative report furnished our Office by 
letter dated December 17, 1971, with enclosures, from The Deputy 
General Counsel, Headquarters, United States Army Material Com- 
. mand, your letter of January 5, 1972, raised an additional issue. You 
urge, as amplified in your letter of January. 13, 1972, that LeTourneau’s 
bid is not in fact the lowest evaluated bid because the Government’s 
computation of the evaluation factor for rent-free use of Government 
property is in error and that, in any event, LeTourneau’s bid is non- 
responsive since it failed to provide sufficient information to permit 
an evaluation of the rental factor. 

LeTourneau computed a rental evaluation factor of $4.52 per unit, 
while AMF’s rental evaluation factor was $1.35727 per unit. The con- 
tracting officer reports that the evaluated unit prices, inclusive of 
transportation, are $83.95252 for AMF and $83.5856 for LeTourneau. 
This yields, he advises, an $8,479.20 evaluated cost difference in favor 
of LeTourneau but, in terms of “out-of-pocket” costs, LeTourneau’s 
bid is $71,333.80 lower. We also understand that AMF and LeTourneau 
are the only current producers of the units called for under the invita- 
tion ; that substantially all of the facilities in both plants are Govern- 
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ment-owned; and that in terms of monthly rental ($42,984.43 for 
LeTourneau and $43,432.82 for AMF) both propose to use equivalent 
facilities. 

As you point out, LeTourneau stated in the November 18, 1971, cover 
letter to its bid that it computed the rental evaluation factor on the 
basis of the 3-month production period reflected in its proposed ac- 
celerated delivery schedule rather than on the production period set 
forth in the provision entitled “Evaluation Procedure to Eliminate 
Competitive Advantage from Rent-Free Use of Government Produc- 
tion and Research Property.” Paragraph “b” thereof provides that: 
“For purposes of evaluation only, the proposed production period 
shall be considered to be 4 months, commencing with the month of 
January 1972 and ending with the month of April 1972.” 

In addition to this assertedly erroneous computation, you also con- 
tend that LeTourneau erred by including in the quantity to be pro- 
duced more units than the basic quantity of 20,000 units covered by 
the instant invitation. 

The effect of correction of these asserted errors on the rental evalu- 
ation factor added to LeTourneau’s bid is stated in your letter of Jan- 
uary 5, 1972: 

* * * We have made a computation from the LeTourneau bid, a copy of 
which is appended to the Administrative Report. That computation, taken from 


the listing of and the acquisition cost of the Government-owned property held 
by LeTourneau, as submitted with the bid, is as follows: 


Total acquisition cost of Government-owned Facilities, over 8 to 


6 years of age $2, 583, 546. 47 

Solicitation Instruction Rate at 1.5% 38, 753. 20 
Total acquisition cost of Government-owned Facilities over 10 

years old 820, 250. 06 

Solicitation Instruction Rate at .75% 6, 151. 88 
Total acquisition cost of Government-owned Special Tooling 200, 386. 00 

Solicitation Instruction Rate at 1% 2, 003. 86 
Total acquisition cost of Government-owned Dlectronic Test 

Equipment 7, 293. 00 

Solicitation Instruction Rate at 2% 145. 86 


The total rent, (T x R), equals $47,054.80. The Evaluation Factor is, therefore, 
as follows: 
$47,054.80 x4 [Production Period] 
20,000 [Quantity to be 
Produced ]=$9.41 

At this point, we must observe that your computation demonstrates 
that the rental factor to be applied to LeTourneau’s bid can, with the 
exception of the quantity to be produced under other contracts during 
the period, be determined solely from LeTourneau’s bid itself. As you 
are aware, the total quantity of items to be produced during period 
of production takes into consideration the extent of production under 
other contracts—a matter that can be determined without recourse to 
the bidder. Thus, your contention that LeTourneau is nonresponsive 
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for failure to furnish information sufficient to permit evaluation of 
the rental factor is founded not on the lack of any essential data but 
on an assertedly erroneous computation of $4.52 per unit on the basis 
of that data. This computation may be corrected. Accordingly, the 
contention is without merit. B-170591, September 28, 1970; B—162071, 
September 25, 1967. 

Parenthetically, we must note that while we have accepted your 
computation of the total rent charge (TxR) for the purpose of dem- 
onstrating that literal application of the evaluation procedure set 
forth in the invitation results in a decrease in the rental evaluation 
factor to be applied to LeTourneau, it is clear that the total rent of 
$47,054.80 is overstated. Specifically, your computation fails to rec- 
ognize that a large portion of the property listed in LeTourneau’s bid 
is classified as either “Automotive equipment” or “Other production 
equipment” and, therefore, subject to different rental rates. The con- 
tracting officer’s supplemental report indicates that a correct categori- 
zation and resultant computation yields a total rent of $42,984.43 per 
month. (Applying the formula on the basis of this rental charge and 
taking into consideration LeTourneau’s proposed 3-month delivery 
schedule results in an evaluation factor of $4.52 per unit—the amount 
stated by LeTourneau in its bid.) 

With respect to LeTourneau’s other contractual production, we were 
informally advised on January 13, 1972, by the contracting officer’s 
counsel that under an existing contract LeTourneau must deliver the 
following quantities in the months indicated: January, 12,000; Feb- 
ruary, 12,000; March, 8,500. The total quantity to be delivered has been 
confirmed in the contracting officer’s supplemental report of January 
25, 1972. 

You contend that these items should not be included in the formula 
because the contract under which they are being produced should 
have expired in December of 1971 and therefore these items could not 
be included in the formula but for the 3-month time extension of the 
contract. Focusing on the requirement of the formula that the “sum 
of the previously authorized use of the property by the contractor be 
considered,” you maintain that the authorization under the contract 
was only for the period ending December 31, 1971. We cannot agree. 
Paragraph 13-502.3(b) of the Armed Services Procurement Regula- 
tion (ASPR), as well as the invitation formula, speaks in terms of 
“one or more existing contracts for which use has been authorized.” 
This language suggests to us that the basic question is whether there 
is an existing contract. In this regard, you have not questioned the 
legal efficacy of the contract modification resulting in the time exten- 
sion and the contracting officer’s supplemental report of January 25, 
1972, indicates that as consideration for the extension, the Government 
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became entitled to a 90-day extended period of free maintenance of 
the facilities by LeTourneau. Given then the existence of the con- 
tract and the unquestioned initial authorization for use of the facili- 
ties, your argument would suggest the necessity of obtaining a specific 
authorization apart from the authorization implicit in the modifica- 
tion extending the contract. This refinement is not, however, contem- 
plated by the ASPR. We understand that LeTourneau’s consolidated 
facilities contract contains the clause, entitled “Use and Charges (1971 
APR),” prescribed by ASPR 7-702.12. Paragraph (a) (i) thereof 
provides that the contractor may use the facilities without charge in 
the performance of “prime contracts with the Government which spe- 
cifically authorize use without charge.” Moreover, we are advised that 
the existing contract specifically provides that use of the facilities is 
authorized for the extended period. 

Your argument concerning the applicability of production during 
the extension period under the prior contract relates more to the ef- 
fect of the extension on the prior award than to award under the in- 
stant invitation. If at the time of award of the prior contract the true 
period of production (as extended) had been known, the evaluation 
factor at that time would have been greater than the factor actually 
used. Thus, it might well be that LeTourneau’s bid on the prior con- 
tract would not have been the low evaluated bid. On the other hand, 
despite an increase in the evaluation factor, LeTourneau might have 
remained the low evaluated bidder. We do not think it matters which 
would have occurred, because it is our opinion that the possible evalu- 
ation effect of stretching out the prior procurement should have no 
bearing upon evaluation of bids in light of existing facts under the 
current procurement. It is a fact that LeTourneau is authorized to 
use Government facilities to produce in the months of January, Feb- 
ruary and March of 1972. Such production fits precisely the terms of 
the proration formula provided in the invitation. We see no basis for 
refraining from use of such production in the formula computations 
required under the invitation. 

Evaluation of the bids received on the precise basis of the provisions 
set out in the invitation establishes LeTourneau as the low bidder. As 
stated above, we are not persuaded by your reading of the invitation 
provisions so far as they concern the effect of the extension of LeTour- 
neau’s prior contract. However, it is our opinion that any doubt in the 
matter is overwhelmingly overcome by the fact that with virtually 
identical amounts of Government facilities being used by both AMF 
and LeTourneau, there is no relative competitive advantage requir- 
ing adjustment. 

Accordingly, award-should be made to LeTourneau. 
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[ B-140673 J 


Small Business Administration—Loans—Guaranteed Loan Pro- 
grams—Default, Ete., by Borrower—Bank’s Demand Payment 
Status 


Although under the loan guarantee program conducted pursuant to section 7(a) 
of the Small Business Act, the Small Business Administration (SBA) has the 
discretionary power to arrange for a bank to make demand payment (immediate 
purchase) for the percentage of the loan guaranteed, either upon default of the 
loan or when the borrower breaches a material covenant of the loan agreement, 
payment by SBA to a bank under the loan guaranteed program “where SBA 
officials have knowledge, prior to payment, of the possibility of bank negligence, 
fraud, or misrepresentation,” in order to protect certifying officers would not be 
in the best interest of the United States and may not be approved. However, 
SBA may pay an innocent holder of a guaranteed loan note upon default of a 


borrower since payment will not waive any right of SBA against the bank 
involved. 


To the Administrator, Small Business Administration, February 2, 
1972: 

Your letter of November 23, 1971, presents to us a question arising 
incident to the loan guarantee program conducted pursuant to section 
7(a) of the Small Business Act, Public Law 85-536, 72 Stat. 384, 387, 
15 U.S.C. 636. Your question, in effect, relates to the degree of risk 
which may be undertaken by the Small Business Administration 
(SBA) in carrying out its functions under the program. 

Under the present loan guarantee program—as distinguished from 

SBA’s prior deferred participation program—when SBA has ap- 
proved a bank’s application for guarantee of a percentage of a loan to 
a small business concern, the bank may demand payment (immediate 
purchase) of such percentage as soon as the loan is in default for 60 
days, or a material convenant has been breached by the borrower. 
Participating banks are required to execute certain assurances and 
procedures for the protection of SBA. The prior deferred participa- 
tion program was approved by the Comptroller General by letter of 
October 12, 1959 (B-140673), wherein it was stated that “This power 
[under section 7] to make loans is broad and vests in the Administrator 
considerable discretion as to the details for executing the loan arrange- 
ments.” In view of this discretionary power, we likewise would have 
no objection to the present loan guarantee program. 

You now seek approval of SBA payment (immediate purchase) 
to a bank under the loan guarantee program, in situations “where 
SBA officials have knowledge, prior to payment, of the possibility of 
bank negligence, fraud or misrepresentation.” You state that such 
situations are rare, and that, as always, all investigative and audit 
procedures would be instituted after payment is made. Your primary 
motive for seeking our approval of payment under these circumstances 
is, apparently, to protect certifying officers from liability for payments 
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made with the knowledge that the stated irregularities may exist. Your 
letter discloses that pursuant to the provisions of the guarantee agree- 
ment the bank must— 


* * * close and disburse each loan in accordance with the terms and condi- 
tions of an SBA approved loan authorization; the bank is required to fully pro- 
tect and preserve the interest of the bank and SBA in the loan; prior to each 
disbursement, the bank must determine that there has been no unremedied ma- 
terial or adverse change in the financial or any other condition of the borrower 
which in bank’s opinion warrants withholding of the disbursement ; immediately 
after the first disbursement, the bank must furnish SBA with a copy of the 
executed note and settlement sheet ; immediately after each disbursement, SBA 
must be notified of the amount disbursed ; in making written demand that SBA 
purchase the guaranteed portion of any loan, the bank is deemed to certify that 
the loan has been disbursed and serviced in compliance with the agreement and 
that the agreement remains in full force and effect; all loan documents must be 
assigned and delivered to SBA as a condition of payment by SBA; and the agree- 
ment states that purchase by SBA shall not waive any right of SBA arising 
from lender’s negligence, misconduct or violation of any provision of the guar- 
antee agreement. [Italic supplied. ] 

In 28 Comp. Gen. 425 (1949), a firmly established policy of this 
Office was, again, delineated : 

* * * it is axiomatic that in performing his official duties as a certifying 

officer an employee is duty-bound to act in such a manner and to take all neces- 
sary steps to insure adequate protection of the interests of the United States. 
That duty is an inherent and integeral part of the position of certifying officer, 
and in functioning as such an officer or employee always should be mindful of 
that responsibility * * *. 
It would be extremely difficult to support the position that a certifying 
officer who certifies the payment of Government funds, while possess- 
ing the knowledge that the recipient thereof may be guilty of negli- 
gence, fraud or misrepresentation in obtaining such funds, has taken 
all steps necessary to protect the interests of the Government. Such an 
officer, in fact, would not be serving the purpose of his employment, 
and waiver of liability for such conduct would, in our opinion, be 
unauthorized. 

While this Office sanctioned SBA’s present practice under the prior 
deferred participation program of immediate purchase of the agreed 
portion of the loan prior to determination of compliance by the lending 
institution involved, it was never contemplated that these payments 
would be made to such institution in the face of known possibili- 
ties that irregularities involving that lending institution may exist. 
While the cited letter of October 12, 1959, approved those procedures 
as being within the limits of the Administrator’s discretion, it was not 
intended to imply that this discretion is unlimited. 

In view of the above, the request for approval of payment to banks 
under the circumstances described in your letter of November 23 must 
be denied. 

We understand, however, that there is a secondary market for these 
SBA percentage guaranteed loans and that banks sell—on the basis of 
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the SBA guarantee—the notes representing the SBA percentage guar- 
anteed loans to mutual funds, pension funds, etc. Thus, a question 
has arisen as to whether SBA may pay a holder of an SBA guaranteed 
loan note—other than the bank making such loan—where SBA has 
knowledge of the possibility of negligence, fraud, or misrepresentation 
on the part of such bank, but where the present holder of the note did 
not participate in and was not aware of such negligence, fraud, or mis- 
representation at the time it purchased the note from the bank. 

We were informally advised by SBA representatives that the sec- 
ondary market for SBA guaranteed loan notes would be seriously cur- 
tailed if upon default by the borrower SBA failed to make immediate 
purchase of such note from a holder who did not participate in, and 
was not aware of, any negligence, fraud, or misrepresentation by the 
bank at the time such holder purchased the note from the bank. 

In our opinion payment to an innocent holder of an SBA guar- 
anteed loan note is clearly distinguishable from payment to a bank 
which may be guilty of negligence, fraud, or misrepresentation in ob- 
taining the SBA loan guarantee. Therefore, and since it appears that 
payment by SBA to an innocent holder of an SBA guaranteed note 
would not waive any right of SBA against the bank involved, arising 
from the bank’s negligence, misconduct, or violation of the guarantee 
agreement, we would not object to SBA making immediate payment 
to such holder upon default of the borrower, if otherwise proper. 


[ B-173681 J 


Contracts—Performance—lInspection 


The “entry into plant” requirement in a request for proposals that would permit 
Government personnel to observe and consult with the contractor during per- 
formance of manufacturing the flyers’ helmets solicited by the Defense Supply 
Agency is an essential requirement and the offer of the manufacturer who de- 
veloped the helmet that did not extend access to its plant was nonresponsive and 
properly rejected, for in addition to its license agreement with the manufac- 
turer, the Government not only wanted to test the contractor's ability to manu- 
facture the helmet, but also the adequacy of the specification in mass produc- 
tion. Moreover, the mere allegation of a possible divulgence of trade secrets in 
violation of a confidential relationship does not warrant the intervention of the 
United States General Accounting Office in the award process where adequate 
safeguards exist against the improper disclosure of proprietary information. 


To the Gentex Corporation, February 7, 1972: 


Reference is made to your letter of December 21, 1971, and prior 
correspondence, protesting against the refusal of the Defense Supply 
Agency, Defense Personnel Support Center (DPSC), to consider your 
proposal for award under request for proposals (RFP) No. DSA100- 
71-R-0876. 

For the reasons stated below, the protest of Gentex is denied. 
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The RFP, as amended, solicited offers for the manufacture and de- 
livery of a total of 9,000 regular and extra large size SPH-4 protective 
flyers’ helmets “In accordance with Limited Production Purchase 
description LP/P DES 53-70 dated 25 Nov 1970 * * * with devia- 
tions listed below.” Clause B30.86 of the RFP, inter alia, contains an 
entry into plant clause, quoted below as completed by Gentex: 


38. ENTRY INTO PLANT 

The contracting officer or any Government personnel designated by him shall 
be permitted entry into contractor’s plant for the purpose of observation and 
consultation during performance of manufacturing operations. 


See letter from Gentex Corporation 
Dated 7 April 71, attached hereto 
and made a part of this Proposal/Offer. 


The April 7 letter, which specifically took exception to the entry into 
plant clause, reads, in pertinent part, as follows: 


This procurement relates to the SPH-4 flier’s protective helmet which was de- 
veloped by Gentex Corporation at its own cost and is the subject of an agreement 
between Gentex Corporation and the United States Government, bearing date 
January 28, 1970 and number DAAG 17-70—C—0081, relating to a Technical Data 
Package (“TDP” hereinafter). 

Article II, Paragraph A, expressly provides that the TDP 

“will not include any data involving the composition of or the forming of the 
shell which CONTRACTOR considers to be its trade secrets.” 
Article I, Paragraph Bu, provides: 

“The license herein granted extends only insofar as the inventions covered by 
said patents and applications form an integral part of said SPH-4 helmet and 
as such inventions are incorporated in said TDP.” 

* * ” a * = - 

Since the sale of the TDP under said contract, Gentex Corporation has made 
improvements in the method of forming the visor, which improvements and 
methods are not part of the TDP. 

As you know, the maintenance of trade secrets requires that the processes 
which are the subject of the trade secrets must be maintained as secrets by the 
owner of the trade secrets. In order to do this, no public inspection of the 
manufacturing areas in which the processes are being practiced can be per- 
mitted. The provision in the proposed contract referred to above would, if ac- 
cepted, cause Gentex Corporation to lose its trade secrets. This, Gentex cannot 
consent to do, 


During the period between the submission of your qualified offer 
and the formal rejection thereof, DPSC requested, but failed to obtain, 
& concession as to those portions of the Gentex plant which would be 
accessible to Government inspectors other than those portions wherein 
a finished article inspection and quality contract testing procedure 
would be performed. Although we note that an interchange of corre- 
spondence between Gentex and DPSC, monitored by our Office, re- 
sulted in some further access concessions by Gentex, DPSC does not 
consider such extent of access to the Gentex plant to be an acceptable 
alternative to that contemplated by the clause. In any event, DPSC 
formally rejected Gentex’s proposal “In view of your refusal to per- 
mit free access to the areas of manufacture of this helmet as called 
for by the clause entitled ‘Entry Into Plant’ ” thereby “not meeting an 
essential requirement of our * * * [RFP ].” 
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The record establishes that, if Government inspectors utilize the 
entry into plant clause, trade secrets of Gentex not covered by its li- 
cense agreement with the Government would be subject to scrutiny. 
Gentex claims that the expected result of such a detailed inspection 
of its production techniques and processes would be the compromise 
of its trade secrets. While not attributing potential willful disclosure 
of trade secrets to others, Gentex fears dissemination by Government 
personnel, apparently based on prior experience. 

On the other hand, despite these claims, DPSC has consistently 
maintained its position that, in a production test contract of this type, 
the right to view and inspect the manufacturing process and technique 
is essential to the needs of the Government even though Gentex has 
the ability to manufacture the helmet and notwithstanding the avail- 
ability of its trade secrets. In this connection, the contracting agency 
has advised that: 

* * * the applicable specification is untried, and the production test contracts 
are entered into in order to observe that the item is being manufactured in 
accordance with the specification requirements and that some other method is not 
being used. Further, not only that the specification is being followed, but that the 
specification requirements are proper and attainable utilizing currently accepted 
industry practices. In other words, that the requirements of the specification 
can be met under mass production conditions. To insure that these objectives are 
met, it is considered essential that Government personnel have access to those 
areas of a contractor’s plant where the item is being manufactured in order that 
all facets of production may be observed. Limiting the Government to examina- 
tion and testing of the end product would defeat the purpose of the * * * [produc- 
tion test contract] which is considered to be of prime importance. * * * 

Observing the actual production will enable technicians to see problems as 
they arise; determine desirability of changing to a detailed specification or vice 
versa changing to a performance specification ; determine that the requirements 
are too restrictive or not sufficiently restrictive and many other specification 
revisions, We are testing not only a contractor’s ability to manufacture the hel- 
met, but the adequacy of the specification in mass production, when produced in 
accordance with specification requirements. * * * 

Furthermore, in our decision B-164389, July 18, 1968, to Gentex, we 
approved the use of a right of entry into plant clause for similar 
purposes. 

We have carefully reviewed the positions of Gentex and DPSC and 
we must conclude that there is no legal basis upon which we can inter- 
pose any objection to the rejection of the Gentex offer. 

Initially, we realize that it is the prerogative of Gentex not to sub- 
ject its proprietary processes and techniques to scrutiny by Govern- 
ment inspectors. Furthermore, we are not unmindful of the risks a 
manufacturer encounters in attempting to protect its proprietary in- 
formation. Clearly, Gentex’s license agreement with the Government 
specifically excludes certain proprietary information which might be 
ascertainable from the type of inspection contemplated by the RFP. 
However, DPSC has determined that the in-process inspection clause 
is important to the Government. In that connection, it should be recog- 
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nized that the provisions of the RFP and procurement regulations and 
implementations thereof permit the Government to perform such an 
inspection as is considered necessary to effect the stated objectives 
under a particular contract. The mere allegation of a possible divul- 
gence of trade secrets in violation of a confidential relationship does not 
warrant the intervention of our Office in the award process. Moreover, 
we believe that adequate safeguards exist against the improper dis- 
closure of proprietary information. See 18 U.S.C. 1905; ef. 50 Comp. 
Gen. 271 (1970). 

Taking the above into account, we believe that Gentex misstates the 
issue when, citing its license agreement and possible divulgence of 
trade secrets, it states that it is improper for the Government to require 
it to expose its trade secrets under the penalty of the loss of a contract 
award, 

If, as a matter of business prudence, Gentex does not wish to submit 
to the inspection process, it has every right to refuse to submit an offer 
on a contract providing for the inspection process. Concommitantly, 
if the Government considers the inspection process to be essential to a 
contract, it must be permitted to effect the type of inspection deemed 
appropriate in consideration of the peculiar nature of the procurement 
and to refuse to accept an offer that does not conform to its require- 
ments. 

Since DPSC considers the use of the entry into plant clause essential, 
the rejection of the Gentex proposal which takes exception to the 
clause is proper. 


[ B-173703 J 


Contracts—Negotiation—Competition—Discussion With All Offer- 
ors Requirement—Proposal Revisions 


The determination by a contracting officer upon reviewing the procurement for a 
set of water distillation units and associated manuals, drawings, and provisioning 
list in connection with a protest, that the award to the offeror who reduced the 
price of the list to become the low offeror was improper because the other offerors 
within the competitive range were not given an opportunity to review their offers 
and perhaps modify their prices was in accord with 10 U.S.O. 2304(g). An 
opportunity to revise or modify a proposal, regardless of whether the opportunity 
results from action initiated by the Government or offerer, constitutes discussion 
and, therefore, the award based on a price reduction without discussion with 
other offerors was improper, but the impropriety does not require the severe 
remedy of contract cancellation, and the cancellation may be modified to a 
termination for the convenience of the Government. 


To Murray Schaffer, February 7, 1972: 
Reference is made to your letter of November 4, 1971, and prior cor- 
respondence, on behalf of Mechanical Equipment Co,, Inc, (MECO), 


protesting against the cancellation of contract DSA700-71-C--9178, 
awarded by the Defense Construction Supply Center, Columbus, Ohio, 
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The request for proposals (RFP) initiating the procurement solic- 
ited offers on a set of water distillation units and associated manuals, 
drawings and provisioning list. Three offers were timely received and 
opened on June 10, 1971. Approximately $6,000 separated each of the 
three offers with MECO’s being the lowest. All offerors were considered 
to be within the competitive range. 

On June 15, the buyer for the procurement requested MECO, inter 
alia, to “Please review price for Provisioning List.” This request was 
the result of a comparison of MECO’s price of $1,230 for the item with 
prices of $50 and $100 submitted by the two other offerors, respectively. 
MECO’s reply, which effected a $230 reduction in the price of this item 
and its total price stated “Review of offer indicates we can accept item 
0005, sequence A004, short form provisioning at $1,000.00.” Thereafter, 
MECO’s price was determined to be fair and reasonable and it was 
awarded the contract for $39,200. 

After the award had been made, the procurement was reviewed in 
connection with a protest filed by the second low offeror. Although this 
protest was ultimately denied, it was noted that two offerors had not 
been given the opportunity to review their offers and perhaps modify 
their prices. As a result, the contract awarded to MECO was canceled 
prior to delivery and acceptance of any unit but after MECO had 
incurred alleged costs totaling approximately $7,000. 

The contracting officer maintains that as all offerors were considered 
to be within the competitive range, discussions should have been held 
with all offerors as required by 10 U.S.C. 2304(g) and not just with 
MECO. The contracting officer further refines the situation by noting 
that MECO’s price reduction cannot be considered a voluntary modifi- 
cation from an otherwise successful offeror under paragraph 3-506 (g) 

‘of the Armed Services Procurement Regulation (ASPR) since 
MECO’s price was not determined to be fair and reasonable until 
after the modification was received and, in addition, the price reduc- 
tion, being the result of a solicitation by the procuring activity, cannot 
be considered as voluntary. 

As recognized in your letter of November 4, the determinative issue 
is whether the request made to MECO constitutes discussions as that 
term is used in 10 U.S.C. 2304(g). Our Office has equated discussions 
with negotiations (see 51 Comp. Gen. 102 (1971)), which have been 
defined in 47 Comp. Gen. 29 (1967), at page 52, as follows: 

The term “negotiation” generally implies a series of offers and counteroffers 
until a mutually satisfactory agreement is concluded by the parties. 10 U.8.O. 
2304(g) implements and clarifies the definition of “negotiate” in 10 U.S.C. 2302 
(2) and it is our view that the term “negotiate” must be read in conjunction 


with 10 U.S.C. 2804(g) to include the solicitation of proposals and the conduct 


of written or oral discussions, when required, as well as the making and entering 
into a contract. * * * 
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We have noted, however, that a series of offers and counteroffers are not 
denoted in the above statutory provisions and that it does not seem they 
are essential to compliance with the requirements of those provisions. 
See B-164688, October 2, 1968. Obviously, once the solid footings of 
the offer-counteroffer situation is left, the definition of what does or 
does not constitute negotiation reflects an undesirable vagueness. 

We have reviewed several of our more recent decisions bearing on the 
question of what constitutes discussions and conclude that resolution 
of the question has depended ultimately on whether an offeror has been 
afforded an opportunty to revise or modify its proposal, regardless 
of whether such opportunity resulted from action initiated by the 
Government or the offeror. Consequently, an offeror’s late confirma- 
tion as to the receipt of an amendment and its price constituted dis- 
cussions (50 Comp. Gen. 202 (1970)), as does a requested “clarifica- 
tion,” which result in a reduction of offer price (48 Comp. Gen. 663 
(1969) ) and the submission of revisions in response to an amendment 
to a solicitation (50 Comp. Gen. 246 (1970) ). On the other hand, an ex- 
planation by an offeror of the basis for its price reductions without 
any opportunity to change its proposal was held not to constitute dis- 
cussions (B-170989, B-170990, November 17, 1971). We believe, there- 
fore, that a determination that certain actions constitute discussions 
must be made with reference to the opportunity for revision afforded 
to offerors by those actions. If the opportunity is present, the actions 
constitute discussions. 

Applying this rule to the specific situation at hand, we are of the 
opinion that MECO’s offer of a price reduction, coupled with its 
acceptance by the Government, provided MECO with the oppor- 
tunity to change its proposal and, thus, constituted discussions. Since 
it is our position that discussions with one offeror necessitate discus- 
sions with all offerors within the competitive range (see 50 Comp. 
Gen. 202, supra), the contracting officer’s contention on this point is 
well taken and your protest in this regard is denied. 

Although we conclude that the contract awarded to MECO was 
improper, we do not believe that the impropriety was such as to re- 
quire the severe remedy of outright cancellation of its contract. Ac- 
cordingly, we are recommending to the Director, Defense Supply 
Agency, by letter of today, a copy of which is enclosed, that the cancel- 
lation be modified to a termination for the convenience of the 
Government. 


[ B-173708 J 


Contracts—Awards—Cancellation—Termination for Convenience 
in Lieu 


The cancellation of a contract award because of the contracting officer’s failure 
to hold discussions with all offerors within a competitive range after holding 
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discussions with one offeror should be converted to a termination for convenience 
since the contracting officer did not lack authority to make the award and there 
is no indication in the record that either the offeror or the procurement activity 
contracted other than in good faith or with any intent to deprive other offerors of 
an equal opportunity to compete and, consequently, the contract awarded was 
not void ab initio. The cancellation of a contract is desirable, but for the urgency 
of the procurement, the costs that would be chargeable against the Government, 
or similar circumstances relating to the best interests of the Government when a 
termination for convenience would either be too expensive or not in the Govern- 
ment’s best interest. 

To the Director, Defense Supply Agency, February 7, 1972: 

Enclosed is a copy of our decision of today to Mr. Murray Schaffer, 
attorney for Mechanical Equipment Co., Inc. (MECO), concerning 
the protest against the cancellation of MECO’s contract DSA700-71- 
C-9173, awarded by the Defense Construction Supply Center, Colum- 
bus, Ohio. The protest was the subject of reports, your reference 
DSAH-G, dated August 27 and November 23, 1971, from the Assistant 
Counsel. 

We agree that the failure to hold discussions with all offerors within 
a competitive range after holding discussions with one offeror so sit- 
uated was an impropriety which might require termination of the 
resulting contract. Granting, arguendo, the necessity of such action 
in the instant case, we do not believe that the circumstances warrant 
termination of MECO’s contract on a basis other than for the con- 
venience of the Government. 

There is no indication in the record that either MECO or the pro- 
curement activity contracted other than in good faith or with any 
intent to deprive other offerors of an equal opportunity to compete, In 
a formally advertised procurement, a showing of good faith has been 
a basis for a recommendation by our Office that a contract should be 
terminated for convenience even though it was awarded to other than 
the lowest responsive, responsible bidder. See 51 Comp. Gen. 293 
(1971). We perceive of no reason why tlie result here should be any 
different. 

We have, of course, considered what action was required where 
award had been made subsequent to discussions with one but not all 
offerors within a competitive range. See 49 Comp. Gen. 625 (1970) ; 49 
id. 402 (1969) ; 48 id. 663 (1969) ; 46 id. 191 (1966). In each of these 
decisions, we concluded that but for urgency, costs chargeable against 
the Government, or similar circumstances relating to the best interests 
of the Government, cancellation was desirable. These decisions rec- 
ognize the existence of binding contracts and that termination for con- 
venience would either be too expensive or not otherwise in the Govern- 
ment’s best interests. 

Therefore, although the procurement activity’s failure to hold dis- 
cussions with all offerors constituted an irregularity in the procure- 
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ment which affects the propriety of the contract awarded, we do not 
believe that the contracting officer lacked authority to make the award 
in the first instance. Consequently, the contract in question was not 
void ab initio and we therefore view the cancellation as erroneous. That 
being the case, the cancellation should be converted to a termination 
for convenience. See John Reiner & Company v. United States, 325 F. 
2d 438, 163 Ct. Cl. 381, certiorari denied 377 U.S. 931 (1964), and 
Warren Brothers Roads Company v. United States, 255 F. 2d 612, 
173 Ct. Cl. 714. Your advice as to the action taken in this matter would 
be appreciated. 


[ B-174783 J 


Decedents’ Estates—Person Causing Death of Decedent—Fed- 
eral v. State Law 


A husband who entered a plea of guilty to first degree manslaughter in connection 
with the death of his wife—a former Federal employee in the State of Ohio—is 
not entitled to the unpaid compensation due the decedent. The statute and case 
law of the State which permit payment to the husband would prevail only in the 
absence of a Federal statute or policy. However, the policy governing payment 
pursuant to 5 U.S.C. 5582, prescribing the order of precedence for payment of 
money due a deceased employee, is that payment will not be made to a person 
otherwise entitled if such person participated in the death of the individual in 
whose estate he seeks to benefit in the absence of evidence establishing that there 
was no felonious intent on his part. Furthermore, payment may not be made to 
the estate of the decedent as there is a surviving minor child who is higher in 
the order of precedence. 


To Russel. T. Adrine, February 7, 1972: 


Reference is made to your letter dated October 5, 1971, with en- 
closures, which will be viewed as constituting an appeal from the ac- 
tion of our Claims Division concerning the claim by Mr. Larry J. 
English, for the unpaid compensation due Mrs. Janice L. English, 
deceased former employee of the Department of Justice, Federal 
Bureau of Investigation, Cleveland, Ohio. 

The record shows that Mr. English, the decedent’s husband, en- 
tered a plea of guilty to first degree manslaughter in connection with 
the death of his wife, Mrs. Janice L. English. By settlement dated 
September 16, 1971, our Claims Division disallowed a claim you filed 
in behalf of Mr. English for the unpaid compensation due his wife 
stating that: 

* * * It uniformly has been held that it is against public policy to permit the 
payment. by the Government of arrears of pay, compensation or other benefits 
to an heir or beneficiary who feloniously kills the person upon whose death 
such payments become due. 

You have submitted for evidence a copy of Wadsworth v. Siek, 
23 Ohio Misc. 112, 254 NE 2d 738 (1970), wherein it was held that one 
convicted of manslaughter may share in the estate of the person 
killed. It is your position that local law is applicable and that on 
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the strength of the above-cited case, Mr. English is entitled to those 
funds which were payable to his wife at the time of her death. 

It has long been held that such matters as the rights of succession 
to property and the distribution of an estate are to be determined by 
local law unless there exists an overriding Federal statute or policy. 
Lyeth v. Hoey, 305 U.S. 188, 198 (1938); and Hines v. Davidowitz, 
312 U.S. 52, 58 (1941). Hence, the statute and case law of the State 
of Ohio, in the absence of any contravening Federal law or policy. 
would appear to operate to entitle Mr. English to share in the estate 
of his deceased spouse. Section 2105.19, Revised Code (Ohio) ; and 
Wadsworth v. Siek, supra. 

It is to be noted, however, that unpaid compensation due an em- 
ployee at time of death is payable under 5 U.S.C. 5582, which pro- 
vides in pertinent part as follows: 

(b) In order to facilitate the settlement of the accounts of deceased em- 
ployees, money due an employee at the time of his death shall be paid to the 
person or persons surviving at the date of death, in the following order of 
= and the payment bars recovery by another person of amounts so 
nites First, to the beneficiary or beneficiaries designated by the employee in 

a writing received in the employing agency before his death. 

Second, if there is no designated beneficiary, to the widow or widower 
of the employee. 

Third, if none of the above, to the child or children of the employee and 
descendants of deceased children by representation. 

Fourth, if none of the above, to the parents of the employee or the 
survivor of them. 

Fifth, if none of the above, to the duly appointed legal representative 
of the estate of the employee. 

Sixth, if none of the above, to the person or persons entitled under the 
laws of the domicile of the employee at the time of his death. 

Examination of the legislative history of the act of August 3, 1950, 
64 Stat. 395, now codified as 5 U.S.C. 5582, reveals that such statute 
was promulgated to avoid the inconvenience, delays, and economic 
hardship frequently attendant when the assets of a decedent’s estate 
are distributed in accordance with the laws of his domicile. See H. 
Rept. No. 2548, 81st Cong., 2d sess. In view of this, unpaid compensa- 
tion due a deceased Federal employee is to be paid in accordance with 
the provisions of 5 U.S.C. 5582 and does not ordinarily become a part 
of his estate subject to distribution pursuant to a will or the statutes 
of descent and distribution of the State of his domicile. It is only 
when there is no eligible person in the first four classes in the order 
of precedence in the statute that the unpaid compensation of a de- 
ceased Federal employee is payable in accordance with State law. 
See Metropolitan Life Insurance Company v. Thompson, 368 F. 2d 
791 (1966), certiorari denied 388 U.S. 914. 

In deciding claims under 5 U.S.C. 5582, it has long been our policy 
that payment will not be made to the person otherwise entitled if such 
person has participated in the death of the individual in whose estate 
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he seeks to benefit in the absence of evidence establishing that there 
was no felonious intent on his part. In the instant case the record in- 
dicates that Mr. English is not eligible to receive payment as the 
surviving spouse in view of his plea of first degree manslaughter. 
Also, payment may not be payable to the estate since we have been 
informed that there is a surviving minor child who is higher in the 
order of precedence. See B—149373, February 8, 1967, copy enclosed. 

Accordingly, the action of our Claims Division denying Mr. Eng- 
lish entitlement to the unpaid compensation due his deceased wife is 
affirmed. 


{ B-171969 J 


Transportation—Dependents—Military Personnel—Dependents 
Acquired After Issuance of Orders 

A Navy member who interrupted his travel from Saigon to Philadelphia incident 
to his transfer to the Fleet Reserve to be married in England is not entitled to 
his dependent’s transoceanic transportation at Government expense under the 
authority of paragraph M7060 of the Joint Travel Regulations since pursuant 
to paragraph 4300-2, the member is considered to have been without a dependent 
at his restricted station and he, therefore, is subject to paragraph M7000-14, 
prohibiting payment by the Government of the transoceanic or overseas land 
transportation of his dependent, and to paragraph M7000-17, prohibiting the 
transportation of dependents at Government expense upon a member’s permanent 

change of station when the presence of the dependents at the member’s overseas 
station was not authorized or approved by the appropriate military overseas 
commander, 

General Accounting Office—Informal Opinion—Not a_ Legal 
Precedent 

An informal opinion to a Navy member who was not entitled to a decision that 
erroneously informed him as to his entitlement to the transportation at Govern- 
ment expense of a dependent acquired during his return travel from a restricted 
overseas area to the United States incident to his transfer to the Fleet Reserve 


has no legal effect as precedent and should not be used as authority in similar 
cases. 


To the Secretary of the Navy, February 8, 1972: 


We refer further to letter dated November 30, 1971, from the Assist- 
ant Secretary of the Navy (Manpower and Reserve Affairs), for- 
warded here by letter of December 3, 1971, from the Per Diem, Travel 
and Transportation Allowance Committee (Control No. 71-48), re- 
garding the entitlement of Mr. Thomas M. Hughey to transportation 
of a dependent (wife) at Government expense. 

By letter to the Comptroller General of the United States, dated 
April 19, 1971, Thomas M. Hughey, HM1, USN, 4th Riverine Advisor, 
Advisory Team #108, APO San Francisco, California 96215, requested 
advice regarding his entitlement to travel and transportation allow- 
ances. He said that on or about August 19, 1971, he was to depart from 
Saigon, Republic of Vietnam, travel to England where he expected to 
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be married on August 25, 1971, and with his wife proceed to United 
States Naval Base Philadelphia, incident to his transfer to the Fleet 
Reserve, effective September 16, 1971. 

The member was informed by Office letter of July 14, 1971, that 
under paragraph M7060 of the Joint Travel Regulations, “it would 
appear that you will be entitled to transportation of your dependent 
from the place of marriage to the new station, provided the marriage 
is before the effective date of your orders, such entitlement not to 
exceed the constructive cost to the Government had transportation 
been provided from the old to the new station.” Reference was made 
to 42 Comp. Gen. 344 (1963) and 42 Comp. Gen. 645 (1963). 

The Assistant Secretary of the Navy states that items 14 and 17 were 
added to paragraph M7000 of the Joint Travel Regulations (change 
136, effective April 1, 1964), as an implementation of Department of 
Defense (DOD) Directive Number 1315.7, April 6, 1963, and that 
these provisions would appear to deny transportation for Mrs. Hughey 
except for land travel in the United States, and they would also appear 
to negate the application of the decisions cited in the letter of July 14, 
1971. 

The Assistant Secretary says it is assumed that the advisory letter 
to Mr. Hughey was not intended for use as a precedent in similar cases, 
but apparently it is being so used in the uniformed services. Therefore, 
he requests that this Office take action to nullify its effect, if such action 
is appropriate. 

The statutory authority for the transportation of dependents of 
members of the uniformed services, 37 U.S.C. 406, expressly provides 
that transportation of dependents at Government expense upon a 
member’s ordered change of permanent station shall be subject to such 
conditions and limitations, for such grades, ranks, and ratings, and 
to and from such places as the Secretaries concerned may prescribe. 

Paragraph M7060 of the Joint Travel Regulations currently pro- 
vides as follows: 

Except upon graduation from a service academy (see par. M7068), a member 
who acquires a dependent subsequent to the date of his departure (detachment) 
from his old permanent duty station incident to permanent change-of-station 
orders but on or before the effective date of those orders will be entitled to trans- 
portation of such dependent from the place where the dependent is acquired to 
the new permanent station not to exceed the entitlement from the old to the 
new permanent duty station. Such entitlement is without regard to whether tem- 


porary duty is directed or performed en route or whether either the old or new 
station is within or outside the United States. 


In 42 Comp. Gen. 344, the member who had been stationed at a 
restricted overseas station returned in July 1961 to the United States 
where he married and then traveled with his wife to his new perma- 
nent station in the United States. We concluded that payment was 
authorized for his wife’s transportation from the place of marriage to 
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the new station (both in the United States), such entitlement not to 
exceed the constructive cost to the Government had transportation 
been provided from the old to the new station. We indicated that the 
fact that the member’s old overseas station was restricted as to depend- 
ents’ travel would not appear to limit entitlement under the express 
provisions of paragraph M7060 of the regulations, as it contained no 
limitation based upon restricted travel to the old station, and travel to 
the old station was not involved. 

In 42 Comp. Gen. 645 we said that our decision in 42 Comp. Gen. 
344 was based on the controlling regulations in effect during the period 
involved. 

Effective April 6, 1963, section V.C., DOD Directive No. 1315.7, 
“Overseas Duty Tours of Military Personnel,” provided policy regard- 
ing transportation of dependents as follows: 

6. Military personnel otherwise entitled to transportation of dependents 
at government expense will not be entitled to such transportation to or 
from their duty stations outside the United States unless they are au- 
thorized by the appropriate military commander to have their dependents 
present in the vicinity of their duty stations. 

Accordingly, items 14 and 17 were added to paragraph M7000, Joint 
Travel Regulations, effective April 1, 1964. Paragraph M7000-14 pro- 
vides that transoceanic or overseas land transportation of dependents 
is not authorized at Government expense upon a permanent change of 
station when the member is considered to be a member without de- 
pendents as defined in items 3 and 4 of paragraph M4300-2 of the 
regulations. These items further restrict the term “member without 
dependents” to include (3) the remainder of any tour in which de- 
pendents join him or are acquired and the member is not considered 
to be a member with dependents under subparagraph 1, or (4) whose 
dependents are not authorized by the appropriate military commander 
to be present in the vicinity of the member’s overseas duty station. 

Subparagraph 1 of paragraph M4300, defining the term “member 
with dependents,” includes a member in an eligible grade (item 1) who 
is authorized to have his dependents reside at or in the vicinity of his 
duty station outside the United States and whose dependents do so 
reside or (item 2) who is joined by or acquires dependents while serv- 
ing outside the United States provided he has at least 12 months re- 
maining on his overseas tour after arrival or acquisition of dependents, 
or serves the accompanied tour of duty at that station, whichever is 
considered to be in the best interests of the Government as determined 
by the Service concerned. 

Paragraph M7000-17 of the regulations provides that transportation 
of dependents at Government expense upon a permanent change of 
station may not be provided for travel to the United States when the 
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presence of the dependents at the overseas station was not authorized 
or approved by the appropriate military overseas commander. 

In decision of December 8, 1971, 51 Comp. Gen. 362, copy enclosed, 
where a member serving in Vietnam attained a grade eligible for 
transportation of dependents, we held that he was not entitled to trans- 
oceanic travel at Government expense for his wife from Hawaii to the 
continental United States, in connection with his permanent change 
of station. This was because he was regarded as a member without 
dependents under paragraph M4300-2 of the regulations and subject 
to the restrictions of par. M7000-14, Joint Travel Regulations. See 
also decision B-169483, April 22, 1970 (par. M7000-17) , copy enclosed. 

In view of the controlling provisions in effect since April 1, 1964, 
where a member is considered to be without dependents as provided 
in paragraph M7000-14, or the presence of his dependents at the over- 
seas station is not authorized or approved by the appropriate com- 
mander, as required by paragraph M7000-17, the member is not en- 
titled to dependent overseas transportation under paragraph M7060 
of the regulations. 

Consequently, a member whose dependent is never approved or au- 
thorized to be present at his restricted overseas station, is not entitled 
to his dependent’s transoceanic transportation at Government expense 
under par. M7060, Joint Travel Regulations, in connection with the 
member’s change of permanent station to an unrestricted station. 

In this regard, it may be stated that the informal opinion contained 
in letter of July 14, 1971, to Mr. Hughey, who was not entitled to a 
decision, has no legal effect as precedent and should not be used as 
authority in other similar cases, See 31 Comp. Gen. 614 (1952). 


[ B-174489 J 


Salee—-Bide—Mistakes—Lot v. Unit Price Basis 


Notwithstanding a clause in the invitation offering steel bolts for sale on a lot 
basis provided that in the event a total bid price and unit bid price were not in 
agreement, “the unit bid price will not be considered,” the contracting officer 
should have requested verification of the bid price prior to award where the bid 
on an item appraised at $100 was $477.25, and other bids ranged from $7 to 
$82, since the unit price multiplied by any of the quantities in the lot item did 
not result in the total price bid, but was correct for the item below the item bid 
on, and as the Defense Disposal Manual DOD 4160.21—M requires a sales con- 
tracting officer to examine all bids for mistakes and to request verification from 
the bidder in cases of apparent mistake, even though the sales terms indicate 
otherwise, the contract awarded should be cancelled and the bid deposit re- 
funded. B—173168, dated October 1, 1971, modified. 


To the Director, Defense Supply Agency, February 8, 1972: 

By letter DSAH-G dated October 29, 1971, the Associate Counsel 
forwarded for decision by our Office the request of Skyway Air Parte 
Company, Inc., for rescission of item 171 in sales contract 21-2015-272 
because of an error in bid. 
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Item 171 advertised for sale on a lot basis various lengths and sizes 
of steel bolts estimated to weigh 627 pounds. The current market ap- 
praisal for item 171 was $100. On the bid sheet provided for the sub- 
mission of bids, Skyways stated that it was bidding on item 171; that its 
unit price bid was $0.23 ; and that the total price bid was $477.25. Four- 
teen other bids on item 171, submitted on a lot basis, ranged from $7 
to $82. Award was made to Skyway as the highest responsive bidder 
on item 171. 

Subsequently, Skyway alleged that an error had been made in its 
bid upon which the contract was based in that the bid on item 171 was 
intended for item 172. Skyway contended that the contracting officer 
should have known of the possibility of error since there was no cor- 
relation between the units stated in item 171, the unit price and the 
extended total price. Item 172 offered for sale on a unit basis 2,075 
straight adapters. Application of the $0.23 unit price quoted on item 
171 to item 172 results in an extended price of $477.25, the total price 
bid on item 171. 

The contracting officer has recommended against rescission of item 
171 of the contract on the ground that under the terms of the sale 
the unit price bid was not for consideration. In that regard, the con- 
tracting officer refers to the invitation clause that provided: 

* * * When bids are solicited on a “lot” basis, Bidders should submit a single 
total price in the Total Price Bid column on the bid sheet. Bidders should not 
make any entry in the Unit Price Bid column. In the event a Bidder submits 


a total bid price and also a unit bid price which are not identical, the unit bid 
price will not be considered. 


The Associate Counsel has advised that DSA believes that there was 
a clear indication of error in the bid and that the contracting officer 
should have requested verification of the bid prior to award since the 
unit price multiplied by any of the quantities shown in item 171 would 
not have resulted in the total price entered by the bidder on the bid 
sheet. However, in view of our decision B-173163, October 1, 1971, 
Counsel has submitted the matter for our consideration. 

In the cited case, the bidder quoted on a lot item a unit price 
($0.022) and an extended price ($203.71) that did not agree. The item 
description contained two units of measure. Applying the unit price 
to one unit of measure (length) resulted in an extended price of 
$50.71. Applying the unit price to the other (weight) resulted in an ex- 
tended price of $170.50. The other bids on the item ranged from $26 to 
$162.75. The contracting officer requested the $203.71 bidder to verify 
its bid. This the bidder did but since it did not furnish evidence of the 
intended bid, the contracting officer made award to the $162.75 bidder. 
The $203.71 bidder protested the award. 

In the cited decision, it was held that the above-quoted terms of 
the invitation obviate the necessity of verifying the apparent unit 
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and total bid price variations and that where the contracting officer 
did have the bidder verify that the total bid price was correct, the bid 
should have been accepted as contemplated by the sales invitation with- 
out anything more. 

Counsel has questioned the decision since in surplus sales bidders 
do not bid on a sheet preprinted with item numbers, but rather are 
required to write the item numbers being bid upon on the bid sheet, 
and it is a common error for bidders to insert the wrong item number 
on the bid sheet. Therefore, to accept the extended price as con- 
trolling without regard to the rest of the information in the bid on the 
item will result in awards being made to bidders for items they did not 
intend to bid upon. It is indicated that requesting verification pro- 
vides the bidder with an opportunity of showing that the wrong item 
has been bid upon. Further, it is stated that where the bidder is allowed 
to verify one of the two inconsistent prices as the intended bid without 
some evidence in the bid that substantially establishes the verified 
price, the verification is not sufficient to overcome the suspicion of 
error and would be unfair to other bidders displaced by the verification. 
In the absence of evidence in the bid substantially establishing the 
verified price as the intended price, it is suggested that the bid should 
be disregarded. 

Upon further review of the matter, we observe that Defense Dis- 
posal Manual DOD 4160.21-M, part 3, chapter X, section Al, requires 
the sales contracting officer to examine all bids for mistake. Thus, 
even though the sales terms indicate an intention that the unit price 
submitted on a lot item not be considered, the contracting officer could 
not discharge the responsibility imposed by the manual when the unit 
price quoted is inconsistent with the total price and suggests the pos- 
sibility of mistake in the bid. Further, the DOD section quoted above 
requires the contracting officer to request verification from the bidder 
in cases of apparent mistake, Therefore, we believe that where there is 
an inconsistency between the unit and extended prices in the bid, the 
contracting officer has a responsibility to verify the bid. 

Further, our Office has held that correction of an erroneous bid 
will not be permitted when to do so would result in displacement of 
an ostensible successful bidder. 37 Comp. Gen. 210 (1957). The only 
exception to this rule is where the error is obvious and the intended 
prices can be ascertained from the bid form itself without resort to 
extraneous worksheets or other bid documents. See B-169688, May 27, 
1970; B-157914, January 28, 1966; and B-155537, January 7, 1965. 
Moreover, in 50 Comp. Gen. 497, 499 (1971), it was stated : 
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the extended price our bid, we must conclude that the intended bid cannot 
be ascertained from ti the ‘bid form itself, since the error could have been in either 
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the unit or extended total price. Correction to the extent and in the manner 
requested by you would therefore confer upon you an unfair competitive ad- 
vantage. While you maintain that the best interests of the Government would 
be served by acceptance of your higher bid, it is our view that the harm to 
the competitive bidding system would far offset any pecuniary advantage gained 
thereby. As we stated in B-166748, May 14, 1969, regardless of the good faith 
of the bidder making a mistake, correction should be denied in any case in 
which there exists a reasonable basis for argument that public confidence in the 
integrity of the competitive bidding system would be adversely affected thereby. 


Accordingly, where it cannot be determined from the bid form alone 
whether the error was in the unit price or the total price, the bid 
should be disregarded in the consideration of bids. 

In view of the foregoing, decision B—173163, swpra, to the extent in- 
consistent with the holding herein, will no longer be followed. 

Turning to the immediate case, we conclude on the basis of the 
foregoing principles that there was an apparent error on the face of 
the Skyway bid and that the contracting officer should have requested 
verification of the bid prior to award. Having failed in that regard a 
valid contract for item 171 did not come into existence. Hence, the 
contract awarded to Skyway should be canceled and its $100 bid 
deposit should be refunded. 


[ B-174859 J 


Contracts—Breach of Contract—By Government—Authority to 
Determine 


The Forest Service has authority to enter into an agreement with a contractor 
to settle termination costs incident to the Agriculture Board of Contract Appeals 
ruling that the Government improperly defaulted a contract, but since the Board’s 
holding that the Forest Service breached its obligation to furnish agreed supplies 
is not supported by the evidence, the damages awarded by the Board for the 
supposed breach may not be settled. Breach of contract claims are not properly 
cognizable by Boards of Contract Appeals, and the Department of Agriculture 
should make an independent analysis of the merits of the claim and a full exami- 
nation of available defenses, and then determine if a breach occurred under 
decisions of the courts and/or the United States General Accounting Office, and 
should provide that in future proceedings, the Board shall not express an opinion 
or make a finding of contract breach. 


Contracts—Damages—Government Liability—Method of Compu- 
tation 


The “total cost” method used by the Court of Claims in computing damages 
when the Government’s responsibility for damages was clearly established, no 
other method of computing damages was available, and the contractor’s bid was 
considered reasonable is not for application where prior to award the bid of the 
improperly defaulted contractor was so low the contracting agency believed 
the contractor would be unable to perform. 


To the Secretary of Agriculture, February 8, 1972: 

We refer to a report (reference S. Doherty), dated December 28, 
1971, from Mr. Merwin W. Kaye, Director, Research & Operations 
Division, transmitting a proposed settlement of $15,000 on the claims 
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of Ted C. Frome under Forest Service Contract No. 26-147. The report 
states that the Agriculture Board of Contract Appeals ruled that the 
Government improperly defaulted the contract, as well as breached 
its obligation to furnish the agreed number of “goop” cans to the con- 
tractor; that the Board converted the default termination into a 
termination for the convenience of the Government; that the proposed 
settlement represepts termination for convenience costs of $3,000; and 
that the remainder of the settlement represents damages for the 
Government’s breach. 

The authority of an administrative agency to enter into an agree- 
ment with a contractor for the settlement of his claim arising out of 
the termination of a contract for the convenience of the Government 
has long been recognized by our Office. B-174568, December 10, 1971; 
44 Comp. Gen. 466 (1965). While we have doubts relative to the pro- 
priety of the method adopted for determining the amount to which 
the contractor is entitled, in view of the apparent lack of contractor’s 
records reflecting actual termination expenses and the relatively small 
amount proposed, this Office will not object to payment of $3,000 
by your Department in settlement of the contractor’s claim for 
termination costs. 

With respect to the proposal to settle the breach claim for $12,000, 
such payment is apparently based on the Board’s conclusion that the 
Government’s failure to supply 11,000 “goop”. cans to the contractor 
constituted a breach of contract. 

We question the authority of the Board to find that the Govern- 
ment breached the subject contract. In this regard, the Supreme Court 
has stated that breach of contract claims are not properly cognizable 
by the Boards of Contract Appeals. See United States v. Utah Con- 
struction and Mining Co. 384 U.S. 394 (1966). As noted by the Board 
in Footnote No. 1 of its opinion, the Board may make findings of fact 
involving a claim which is not otherwise cognizable by the Board with- 
out expressing an opinion or making a finding on the question of 
liability. It therefore appears that the Board’s finding of breach in 
the instant case constituted an unauthorized opinion on the question of 
the Government’s liability, and we are concerned that this opinion 
may have convinced the Forest Service that it was precluded from 
independently analyzing the merits of the claim, and may have pre- 
vented a full examination of available defenses to the claim by your 
Department before it conceded liability to the contractor in the claimed 
amount. Consequently, we recommend that the Board’s rules be 
amended to specifically provide that the Board shall not express an 
opinion or make a finding that the Department has breached a contract 
in any future proceeding. 
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Since the Board’s finding of breach was unauthorized, and that ques- 
tion does not appear to have been fully argued before the Board, we 
do not believe we would be justified in deciding, on the present record, 
that the Government did, or did not breach the contract. We there- 
fore suggest that an independent analysis be made by your Depart- 
ment setting forth in detail the relevant contractual provisions in- 
volved in consideration of the breach claim, the extent to which the 
Government complied with these provisions, the extent, if any, to 
which the Government failed to comply with the provisions, and a 
statement showing why the Government’s actions, or lack of actions, 
with respect to these provisions should be considered a breach of con- 
tract under decisions of the courts or this Office. In this connection, 
the present record indicates it may be desirable that such analysis be 
prepared by, or include the comments of, the Regional attorney who 
represented the Department before the Board in the appeal of the 
contractor. 

With respect to the question of whether damage resulted from the 
alleged breach, the Board found that the contractor was “probably” 
delayed by the Government’s failure to furnish the entire supply of 
cans. However, it noted that the contractor was not using alll the cans 
that were available to him and that the shortage of cans was partly 
caused by the failure of the contractor to return empty cans when 
arriving for new supplies. The only other data in the present record 
concerning the effect on the contractor’s work of the Government’s 
failure to supply 11,000 cans is stated on page 5 of the statement of 
the Regional Administrative Services Officer that the breach of con- 
tract “could perhaps” have caused as much as 614 days total delay. 

Tn this connection, the Court of Claims has noted that, once a breach 
of contract has been established, the contractor must still show that 
damage ensued. See Commerce International Company, Ine. v. United 
States, 167 Ct. Cl. 529, 586 (1964). Assuming, for the purpose of dis- 
cussion, that the Government breached the contract by failing to de- 
liver 11,000 cans to the contractor, we cannot conclude that the record 
demonstrates that the breach delayed the contractor or that any delay 
resulted in damage to the contractor. From our review of the record, 
we believe it is equally reasonable to conclude that the delay was caused 
by the contractor’s failure to use all available cans and to return empty 
cans when arriving for new supplies. 

In view of the foregoing, it is our opinion that the instant claim 
is for allowance only if the record clearly supports a conclusion that 
the Government breached its contractual obligation, and if a detailed 
statement of the circumstances surrounding the delay incurred in 
furnishing 11,000 cans to the contractor clearly indicates how the al- 
leged breach delayed the contractor, and the extent of such delay. In 
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this connection it would appear to be both appropriate and necessary 
that an analysis be prepared by, or include the comments of, the origi- 
nal contracting officer or his successor on these matters. 

In this connection, we note that the proposed settlement of the 
breach claim for 614 days of Government-caused delay is based on the 
daily average of the contractor’s total costs. The Court of Claims 
has used the “total cost” method of computing damages when the Gov- 
ernment’s responsibility for damages was clearly established, no other 
method of computing damages was available, and the contractor’s bid 
was considered reasonable. See J. D. Hedin Construction Co., Ine. v. 
United States, 171 Ct. Cl. 70, 86 (1965). However, in the subject case 
the record indicates that, before award, Forest Service personnel con- 
sidered Mr. Frome’s bid was so low that he would not be able to per- 
form. Consequently, we question whether this method of computing 
damages is properly applicable to the circumstances of the subject case. 

Since the present record does not contain evidence which, in our 
opinion, clearly supports a conclusion that the Government breached 
the contract, or that the contractor has been damaged in the claimed 
amount by such breach, or that the method of computing damages 
here was legally proper, we are unable to concur in the $15,000 settle- 
ment proposed by your Administration. We will, of course, be glad to 
consider the matter further if resubmitted in accordance with our 
observations set out above. 

The file forwarded with the report is returned. 


[ B-174361, B-173622] 


Corporations—Corporate Entity—Bid Under Trade Name 
Acceptability 

The fact that the bid of a corporation to furnish guard services was submitted 
under its trade name does not require rejection of the bid on the basis the 
corporation lacks legal entity since the recognized j-rinciple is that a corporation 
may conduct business under an assumed name, or under a name differing from 
its true corporate name, and in the District of Cohumbia where the corporation 
is located, a contract executed in an assumed name is valid if unaffected by fraud 
and, therefore, the bid may be considered as being submitted in the true name 
of the organization which had a corporate entity at the time of bid opening. 


Personal Services—Detective Employment Prohibition—Appli- 
eability 


A bidder who was authorized to operate as a detective agency at the time its bid 
was submitted and was under consideration for award, and during part of the 
period of its performance of interim guard service pending determination of its 
“legal entity,”’ but who is not now subject to the prohibition against employment 
by the Government of detective agencies—a prohibition that applies regardless of 
the actual services performed—since its detective agency license has expired, 
should not be eliminated from consideration for an award of the proposed service 
contract, in view of the fact that the bid describing the corporate business of the 
bidder “as guard service to commercial and residential establishments,” with 
no mention of its detective service was made in good faith. 
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To the Secretary of Housing and Urban Development, Febru- 
ary 9, 1972: 

We refer to letters dated November 8, 1971,GMM:PHS :MMS:ECE, 
and January 6, 1972, GMM:PHS:MMS, from the Associate General 
Counsel for Housing Management and Property Insurance and Sales, 
concerning a protest by the law firm of Fried, Frank, Harris, Shriver 
& Kampelman, attorneys for Intersec, Inc. (Intersec) , against the pro- 
posed rejection of a bid by International Security Corporation under 
Solicitation 71-592, issued May 20, 1971, by the Office of Property Dis- 
position, Contracting and Reconditioning Division, of your Depart- 
ment. The procurement involves the furnishing of security guard 
service at Envoy Towers, Washington, D.C., for a period of one year 
commencing on the date specified in the notice of award, and it is our 
understanding that pending award under the IFB the service is being 
obtained from Intersec under an open market purchase arrangement 
which commenced June 1, 1971. 

On June 3, 1971, bids were opened as scheduled. Cleo Security Serv- 
ices, Inc. (Cleo) was low bidder, and International Security Corpora- 
tion was second low bidder. On August 3, 1971, however, Cleo was 
eliminated from consideration for award due to the expiration of the 
period for acceptance of its bid. 

In response to a request by the contracting officer for evidence of its 
corporate status International Security Corporation furnished a copy 
of a corporate charter issued on May 13, 1969, to International Enter- 
prises Limited, together with a copy of an amendment dated June 1, 
1971, and filed on July 19, 1971, with the Recorder of Deeds for the 
District of Columbia, changing the corporate name to Intersec, Inc. 
In addition, the bidder furnished a copy of an annual report filed in 
the name of International Enterprises Ltd. with the Recorder of 
Deeds, describing the business as “Provision of Guard Security Serv- 
ice,” and a reproduction of a paid bank check dated March 2, 1971, 
drawn by International Security Corporation to the order of the D.C. 
Treasurer, which bears the endorsement of the payee. The bid, the 
charter amendment, the annual report and the check all show 4429 
Wisconsin Avenue, N.W., Washington, D.C., as the business address. 
Further, the signature of Theodore Manousakis over the title “Presi- 
dent” appears on the bid and on the corporate charter amendment, the 
corporation’s annual report lists Mr. Manousakis as president of Inter- 
national Enterprises Limited, and the original corporate charter lists 
Mr. Manousakis as an official and registered agent of International 
Enterprises Limited. 

The contracting officer’s proposal to reject the bid is based on the 
view that in the absence of evidence that International Security Cor- 
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poration is a legal entity, it is doubtful whether an award based on its 
bid would result in a binding contract. Intersec’s attorneys state. 
however, that the signature of Mr. Manousakis on the bid would bind 
Intersec to any contract based on the bid. In this connection, the at- 
torneys state that the name International Security Corporation is 
the recognized trade name which both International Enterprises 
Limited and Intersec, Inc., have used in the District of Columbia and 
that the trade name has been used for operations under a detective 
agency license issued by the Government of the District of Colum- 
bia in the naine of International Enterprises Limited for the period 
November 1, 1970, to October 31, 1971. Our examination of the ap- 
plication for that license reveals that International Security Cor- 
poration is shown as a trade name thereon. 

In support of their position, the attorneys cite 56 ALR 450 for the 
universally recognized principle that a corporation may conduct busi- 
ness under an assumed name, or under a name differing from its true 
corporate name, and Resnick v. Abner B. Cohen Advertising, 104 A. 
2d 254 (1954), and Sorivi v. Baldi, 48 id. 462 (1946), for the proposi- 
tion that in the District of Columbia a contract executed by a person 
or corporation in an assumed name will be valid if unaffected by 
fraud. In 18 Am. Jur. 2d, Corporations, sec. 143, it is noted that ac- 
cording to some cases a corporation, as well as individuals, may have 
or be known by several names in the transaction of its general business 
so that it may enforce, as well as be bound by, contracts entered into 
in an adopted name, other than the regular name under which it was 
incorporated. It is also noted that a corporation may do business under 
an assumed name or under a name differing from its true corporate 
name and that some statutes may expressly permit a corporation to 
do so, 

At 18 C.J.S. 166, it is stated that in the absence of a contrary statute, 
according to some authorities, a corporation may assume a name by 
which to do business, even when a name is stated in its charter, and 
contracts made under such assumed name are binding on both parties. 

Reference to Title 29 of the District of Columbia (D.C.) Code, 
which sets forth the laws governing corporations doing business in 
Washington, D.C., shows that pursuant to section 103 a corporation, 
under its new name, has the same rights, powers and privileges and 
is subject to the same duties, obligations and liabilities as before and 
may sue and be sued in its new name. There is no provision prohibiting 
use by a corporation of a trade or assumed name in the conduct of its 
business. Further, under section 3-401(2), Title 28 of the D.C. Code, 
a signature by use of a trade or assumed name is recognized as a valid 
signature in lieu of a written signature for a commercial instrument. 
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In line with the foregoing, it is our view that the bid submitted in 
the name of International Security Corporation should be considered 
as the bid of International Enterprises Limited, which was a corporate 
entity at the time of bid opening. It is our further view that the subse- 
quent change of the true corporate name of the bidder from Interna- 
tional Enterprises Limited to Intersec, Inc., which was duly recorded 
with the Government of the District of Columbia and involved no in- 
terruption of the corporate affairs, has no effect upon the obligations 
which would be attendant upon acceptance of the bid by the Govern- 
ment. Accordingly, we are unable to concur with the position of the 
contracting officer that the bid is required to be rejected solely because 
the name in which it was submitted is a trade name rather than the 
true name of an existing legal entity. 

We are, however, concerned with another factor in this case which 
we called to your attention in our letter of December 29, 1971. We refer 
to application of the prohibition in 5 U.S.C. 3108 against employment 
by the Government of detective agencies, in light of the fact that the 
bidder was authorized to operate as a detective agency at the time the 
bid was submitted and was under consideration for award and during 
part of the period of its performance of interim guard service pending 
our decision on the “legal entity” issue. 

With our letter of December 29 to you we furnished copies of 38 
Comp. Gen. 881 (1959) and B—167723, September 12, 1969, in which 
we held that the statutory prohibition applies to a detective agency 
regardless of the service performed, or to be performed, for the Gov- 
ernment. Pursuant to those decisions, and the other decisions of our 
Office therein cited, it is our opinion that employment of the bidder 
in the instant case was precluded until after the expiration on October 
31, 1971, of the detective agency license issued in the name of Interna- 
tional Enterprises Limited. 

However, as to the effect of the erroneous certification in the bid on 
its qualification for consideration at this time, the description of the 
corporate business which appeared in the 1971 corporate report of 
International Enterprises Limited to the Government of the District of 
Columbia indicates that the corporation regarded its business as the 
provision of security guard service, and in the amendment to the 
corporate charter, which changed the corporate name to Intersec, Inc., 
“security service to commercial and residential establishments” was 
specifically listed as a purpose of the corporation, but no mention was 
made of detective services. In light of such factors, we do not believe 
that the bid is required to be considered as having been submitted in 
other than good faith. Accordingly, and since the bidder does not now 
have authority to operate as a detective agency in the District of 
Columbia, we do not believe that the bid should now be eliminated from 
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consideration for award of the proposed contract. B-172587, June 21, 
1971. 

In the circumstances, you are advised that we see no legal basis for 
objection to acceptance of the bid in the name submitted, provided 
that Intersec, Inc., is determined to be responsible as well as responsive. 
We suggest, however, that the notice of award and the contract indi- 
cate that the name International Security Corporation is a trade name 
of Intersec, Inc. 

The attorneys for Intersec, Inc., are being furnished a copy of this 
decision by our letter of today. 


[ B-174592 J 


Bids—Mistakes—Verification—Acceptance of Bid Unwarranted 


Even though the obvious error of quoting a two-color printing job at one-third 
the price of the same job printing in one color in response to an invitation for 
printing a weekly newspaper for the Naval Weapons Center, China Lake, 
California, was verified as correct by the low bidder, the bid should not have 
been accepted for acceptance gave the ostensible low bidder an option to withdraw 
its bid, request a bid correction, or insist upon the correctness of its bid despite 
the ridiculously low price quoted on the two-color job, and the preservation 
of fairness in the competitive system precludes giving a bidder the right to make 
such an election after the results of the bidding are known. Although correction 
of the erroneous.item displaced the low bid, since the only other bidder was 
nonresponsive, the directed cancellation was withdrawn in B-174592, April 27, 
1972, as being in the best interests of the Government, 


To the Secretary of the Navy, February 10, 1972: 

-Reference is made to the letter of December 28, 1971, from the 
Deputy Commander, Procurement Management, Naval Supply Sys- 
tems Command, SUP 0222, regarding the protest of an award of a con- 
tract to Hubbard Printing, Incorporated, under solicitation No. 
N00123-72-B-0113, issued by the Naval Regional Procurement Office, 
Los Angeles, California. 

The invitation was for the printing of a weekly newspaper for the 
Naval Weapons Center, China Lake, California, for a period of 3 
years. The first six items of the IFB were for printing in black or one 
color only. The next several items were for printing with an additional 
color, and appeared under the following statement : 


Print with one additional color ink by page units. A maximum of three (38) 
two-color ink issues may be printed per year. 

Two bids were received, one from Hubbard, and one from Speed- 
printers. Hubbard’s bid prices for the two-color printing items were 
significantly lower than Speedprinters’, and were also lower than its 
prices for one color printing. For example, Hubbard’s bid for a four- 
page edition was $457.50 in one color and only $150 in two colors. Be- 
cause of this disparity, the contracting officer asked Hubbard to verify 
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its bid. Hubbard did so, and also reduced its prices for certain items, 
thereby reducing its overall bid. The contracting officer evaluated the 
Speedprinters bid at $98,107.40; Hubbard’s bid was evaluated at 
$93,906.56 prior to verification and at $92,626.66 after verification and 
price reduction. Award was then made to Hubbard, and Speedprinters 
filed its protest. 

Speedprinters claims that the contracting officer incorrectly inter- 
preted Hubbard’s bid in that Hubbard’s bids for the two-color items 
are meant as additional charges to the basic bids entered for the one- 
color items, and not as the total bid price for the items. Using the 
example mentioned above, the protestor alleges that Hubbard’s actual 
bid for a four-page edition is $457.50 plus $150, or $607.50, and should 
have been so evaluated. Speedprinters states that it is unreasonable 
for a one-color edition to be bid at $457.50 and a two-color edition at a 
much lower figure. 

In this respect, the administrative report indicates that previous 
solicitation for these printing services did ask only for an “additional 
charge for second color,” and that Hubbard was the successful bidder 
on that IFB. 

We agreed that it is not reasonable to expect a two-color printing 
job to cost only one-third the price of the same job printed in one color, 
and we think the wording in the earlier solicitation supports the view 
that Hubbard probably entered its bids in the new solicitation on the 
basis of the wording in the earlier one. This was an obvious error on 
the face of the bid, and the contracting officer would have been remiss 
had he not sought verification. Under these circumstances, however, it 
does not follow that the bid, even after verification, may be accepted. 

In 39 Comp. Gen. 185 (1959), we held that an obviously erroneous 
bid cannot be accepted as the intended bid although the bid price is 
verified after opening. We noted that any other view would give the 
ostensible low bidder an option to either withdraw its bid, request a 
correction in its bid, or insist upon the correctness of its bid despite 
ridiculously low prices. We stated at page 187 that “the competitive 
bidding system would be adversely affected by considering such ex- 
tremely low unit prices in the absence of convincing evidence that the 
bid as submitted was as originally intended.” 

In B-147897, October 24, 1961, we considered a situation very simi- 
lar to the instant case. The solicitation there was for the constructing 
and leasing of postal facilities and called for bidders to quote an an- 
nual rental on the basis of both maintenance of the premises as a Gov- 
ernment obligation and maintenance as an obligation of the lessor. 
The apparent low bidder on the basis of lessor maintenance quoted a 
rental that was $210,000 less for lessor maintenance than for Govern- 
ment maintenance. After opening, the bidder first alleged that the two 
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bids were reversed. Four days later, the bidder claimed the amount bid 
for lessor maintenance was correct and that only the quotation for 
Government maintenance was incorrect. Had the bids been reversed, 
neither would have been low. We stated that: 

The bidder has placed himself in a position, whether intentionally or not, where 
after the opening of the bids he had the option of requesting that the bid prices 
on the two schedules be reversed which the Government, under the circum- 
stances, could hardly have logically denied, or claiming that the prices shown 
on either one of the two schedules was correct and the other was erroneous, A 
bidder may not be permitted to stand on its apparently erroneous bid and make 
a contract to which it would not have been entitled but for the error. The pres- 
ervation of fairness in the competitive bid system precludes giving a bidder the 
right to make such an election after the results of the bidding are known. 85 
Comp. Gen. 83 ; 87 id. 579 ; and 89 id. 185. 

We advised that both bids should be disregarded. 

We think these cases are controlling in this procurement. Because 
of the obvious error in its bid, Hubbard plainly had a choice of claim- 
ing its two-color quotations were misinterpreted or that the absurdly 
low bid was actually correct. While it states, in its December 14, 1971 
letter to the contracting officer, that its bid was correct as submitted, 
the only evidence offered is its statement that in submitting the bid, it 
“took into consideration the lengthy relationship we have had with the 
NWC newspaper and the fact that color was only called for three 
times a year.” In our view, this fails to convincingly establish that 


Hubbard’s two-color bids were those originally intended. 

Applying the applicable unit prices in Hubbard’s bid as additional 
charges for color, we compute an increase of $6,535 which would make 
Speedprinters’ bid low. Accordingly, we conclude that award to Hub- 
bard was improper and should be cancelled. 


[ B-174647] 


Contracte—Specifications—Failure to Furnish Something Re 
quired—Addenda Acknowledgment—Wage Determinations 


The general rule that the failure of a bidder to acknowledge receipt of an 
amendment which could affect the price, quality, or quantity of the procurement 
being solicited, renders a bid nonresponsive because the bidder would have an 
option to decide after bid opening to become eligible for award by furnishing 
extraneous evidence that the addenum had been considered or to avoid award 
by remaining silent, is for application to the low bid for construction of a pre- 
fabricated metal building as the unacknowledged amendment incorporated a wage 
determination that affected the contract price, notwithstanding that Executive 
Order 11615, dated August 15, 1971, concerning stabilization of prices, rents, 
wages and salaries was in effect, since the Executive order does not obviate im- 
plementation of the rates in the wage determination and, therefore, the failure 
to acknowledge the amendment may not be waived. 


To George W. Krog, February 10, 1972: 
Reference is made to your telegram of December 1, 1971, and subse- 
quent correspondence on behalf of John R. Lavis General Contractor, 
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Incorporated, in which you protest rejection of your client’s bid and 
award of a contract to any other bidder under invitation for bids 
(IFB) No. F29651-72-B-0065, issued by Holloman Air Force Base, 
New Mexico. 

The solicitation, for the construction of a prefabricated metal build- 
ing, was issued October 8, 1971. Standard Form 19-A of the IFB 
included the Davis-Bacon Act requirement that wages be paid in ac- 
cordance with “wage determination decision of the Secretary of Labor 
which is attached hereto and made a part hereof.” However, instead 
of a wage determination, the following statement was attached: 

Wage determination not available for this project at this time. Invitation for 
bid will be modified when wage determination is received. 

Amendment MO-1, incorporating wage determination No. AM-3683, 
was subsequently issued on October 28, 1971. It stated that failure 
to acknowledge the amendment prior to opening might result in rejec- 
tion of the offer. At bid opening on November 8, 1971, it was discovered 
that your client had failed to acknowledge the amendment, and al- 
though Lavis was the apparent low bidder, its bid was rejected. You 
then protested, and award has been held up pending resolution of this 
protest. 

The general rule is that the failure of a bidder to acknowledge 
receipt of an amendment which could affect the price, quality or quan- 
tity of the procurement renders the bid nonresponsive. 37 Comp. 
Gen. 785 (1958). The basis for this rule is that generally the bidder 
would have an option to decide after bid opening to become eligible 
for award by furnishing extraneous evidence that the addendum had 
been considered or to avoid award by remaining silent. See 41 Comp. 
Gen. 550 (1962) and decisions cited therein. 

You urge, however, that Lavis’ failure to acknowledge the amend- 
ment was a minor informality which may be waived under Armed 
Services Procurement Regulation 2.405. That section allows for cor- 
rection or waiver of minor informalities and irregularities when it 
would not be prejudicial to other bidders, and specifically allows 


waiver of a failure to acknowledge receipt of an amendment if: 


(1) The bid received clearly indicates that the bidder received the amend- 
ment, such as where the amendment added another item to the invitation for 
bid and the bidder submitted a bid thereon, or 

(2) The amendment clearly would have no effect or merely a trivial or neg- 
ligible effect on price, and no effect on quality, quantity, or delivery, or the 
relative standing of bidders * * *. 

This point was carefully considered in several of our prior decisions 
which involved situations nearly identical to that in the instant case. 


In B-157832, November 9, 1965, we stated : 


Since the wage rates payable under a contract directly affect the contract 
price, there can be no question that the IFB provision requiring the payment 
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of minimum wages to be prescribed by the Secretary of Labor was a material 
requirement of the IF'B as amended. As stated previously, the requirements of 
the Davis-Bacon Act were met when the amendment furnishing the minimum 
wage schedule was issued, the purpose of the Act being to make definite and 
certain at the time of the contract award the contract price and the minimum 
wager to be paid thereunder. 17 Comp. Gen. 471, 473. In such circumstances, it 
is our view that a bidder who failed to indicate by acknowledgment of the amend- 
ment or otherwise that he had considered the wage schedule could not, without 
his consent, be required to pay wage rates which were prescribed therein but 
which were not specified in the original IFB, notwithstanding that he might 
already be paying the same or higher wage rates to his employees under agree- 
ments with'labor unions or other arrangements. Accordingly, in our opinion, 
the deviation was material and not subject to waiver under the procurement 
regulation. B-138242, January 2, 1959. Furthermore, to afford you an oppor- 
tunity after bid opening to become eligible for award by agreeing to abide by 
the wage schedule would be unfair to the other bidders whose bids conformed 
to the requirements of the amended IFB and would be contrary to the purpose 
of the public procurement statutes. B—149815, August 28, 1962; B—146354, No- 
vember 27, 1961. 

See also B-157894, November 30, 1965 ; B~160257, December 15, 1966; 
B-171062, December 17, 1970. 

You claim that the amendment did not affect the applicable wage 
rates because Executive Order 11615, dated August 15, 1971, concern- 
ing stabilization of prices, rents, wages, and salaries, was in effect and 
referenced in the IFB. However, the contracting officer reports that 
wage determination AM-3683 contained approximately 17 increases 
over the previous wage determination dated May 27, 1971. We do not 
believe that the existence of the Executive order necessarily obviates 
implementation of the rates in the wage determination. Within the 
limitations of the freeze the contractor should be obligated to pay not 
less than the wage rates specified in the determination. He could be 
so obligated under his bid only if receipt of the amendment was 
acknowledged prior to bid opening. 

In your letter of November 22, 1971, to the contracting officer, you 
rely on our decision in 40 Comp. Gen. 48 (1960). That case involved 
an addendum which contained wage rates and which was physically 
attached to the specifications prior to issuance of the IF'B and deliv- 
ered to the bidder as a part of the total bid package. We concluded 
that the bidder must have had actual knowledge of the addendum 
and that by submitting a bid on the basis of the bidding documents 
which included the addendum, he had agreed, in effect, to pay the 
minimum wages set forth in the addendum. We held that in those cir- 
cumstances the bidder had manifested his assent to the terms of the 
addendum prior to bid opening and that the failure to otherwise for- 
mally acknowledge the addendum could be waived. That decision is 
not applicable here, since the wage amendment was issued separately 
at a later date and your client did not in any way manifest assent to 
be bound thereby prior to bid opening. See B~160257, December 15, 
1966, 
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As we stated in B-171062, December 17, 1970: 


* * * the controlling consideration in this and similar cases is that where a 
bidder fails to acknowledge an amendment of substance, his bid is nonresponsive 
because acceptance of the bid in the form it exists at the time of opening would 
not result in a contract containing a statement of the minimum wage rates to 
be paid as required by the Davis-Bacon Act, 40 U.S.C. 276a. See B—169581, 
May 8, 1970. 

For the foregoing reasons, we must concur with the contracting of- 
ficer’s decision to reject your client’s bid and your protest is accord- 


ingly denied. 
[ B-174608 J 


Bids—Mistakes—Correction—Still Lowest Bid 


An error in addition of the subcontract column on the final summary and esti- 
mate sheet of a bid submitted under an invitation issued for the construction 
of a Veterans Administration hospital addition may be corrected and the bid 
still the low bid considered for award, notwithstanding that although the 
preliminary estimate sheets were initialed and dated to indicate when and by 
whom prepared and checked, the final summary and estimate sheet does not 
contain such information since the documentary evidence submitted to prove 
error indicates the figures inserted in the final summary and estimate sheet, 
particularly the erased and reentered figures, represent actual subbids or 
estimates and substantiate the entries were made before bid submission, and 
the evidence establishing both the mistake and the actual bid intended meets the 
requirements for correction of an error in bid price prior to award. 


To the Administrator, Veterans Administration, February 11, 1972: 

Reference is made to letter 184G dated December 21, 1971, with en- 
closures, from the Director, Supply Service, Department of Medicine 
and Surgery, furnishing a report relative to the protest of Robert E. 
McKee, Inc., against the correction of the bid submitted by the Dono- 
van Construction Company of Minnesota, under an invitation for 
bids covering specification No. 6912R-AE, project No. 02-5140. 

The invitation, issued by W. C. Kruger and Associates and Elmo 
K. Lathrop and Associates, a joint venture, on behalf of the Veterans 
Administration, requested bids, to be opened November 24, 1971, for 
furnishing materials and labor and performing all work necessary 
for the construction of a 328-bed addition at the Veterans Adminis- 
tration Hospital, Phoenix, Arizona. The abstract of bids shows that 
six bids were received ranging from $17,520,000 to $20,046,000. The 
lowest bid was submitted by the Donovan Construction Company. 
The Government’s estimate for the work was $19,834,000. 

On November 26, 1971, the Office of Construction received a tele- 
gram from Donovan alleging that an error in addition in the amount 
of $450,000 had been made in adding the subcontract column on the 
final summary and adjustment sheet used in preparation of its bid. 
On November 30, 1971, Donovan was requested to submit all sup- 
porting evidence and on December 7, 1971, Donovan submitted all the 
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original worksheets, including the final summary and adjustment sheet. 
Also submitted were the affidavits of eleven employees who jointly pre- 
pared the worksheets. The final summary and adjustment sheet shows 
in the subcontract column the prices quoted by various subcontractors, 
as well as prices for various items of work to be accomplished by the 
prime contractor, Donovan. The total of these prices is shown on the 
sheet as being $15,415,540 although the correct arithmetical total for 
the prices is $15,865,540, a difference of $450,000. In its telegram of 
November 24, 1971, Donovan requested that its bid price for the work 
be increased by $450,000 to $17,970,000. 

It is Donovan’s contention that the error on its final summary and 
adjustment sheet was made by one of its estimators, Mr. William F. 
Willoughby. In an affidavit dated January 20, 1972, Mr. Willoughby 
states that late in the afternoon on November 23, 1971, the day before 
bid opening, he was requested, among other things, to re-add the 
various columns for materiai, labor and subcontract costs on the final 
summary and adjustment sheet and that in so doing he inexplicably 
made a $450,000 error in his addition of the subcontract column, 
erasing the total previously written at the foot of that column and 
inserting the figure of $15,415,540 in its place. The affidavit further 
states that this mistake was carried through the various calculations 
made thereafter so that the Donovan bid as submitted was $450,000 
lower than actually intended. 

In his report of December 21, 1971, in which it is recommended 
that Donovan not be permitted to correct its bid price, the Director, 
Supply Service, stated that the laboratory report received from the 
Director, Investigation and Security Service, confirms the contract- 
ing officer’s findings that “numerous alterations” were made by Dono- 
van’s employees on the final summary and adjustment sheet. The re- 
port further states that while the preliminary estimate sheets have 
initials and dates indicating when and by whom they were prepared 
and checked, the final summary and estimate sheet does not contain 
such information. In view of the omission of the foregoing informa- 
tion from the final summary and adjustment sheet, the Director con- 
‘ludes that it cannot be established with any certainty when the era- 
sures on the final summary and adjustment sheet were made and 
that for this reason he does not believe that the facts in this case are 
sufficiently clear to establish specifically what bid was intended by 
Donovan. 

In further support of the recommendation that Donovan not be 
permitted to correct its bid, the report refers to a prior invitation for 
the subject work which was canceled because of funding problems. 
Upon resolicitation, the project was redesigned to include an auto- 
matic transport system to cost an additional $1,500,000 to $2,000,000. 





POS eet ie 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 505 


The report states in this regard that while the worksheets show that 
Donovan estimated the cost of the automatic transport system to be 
$1,800,000, the firm increased its previous total bid price by only 
$855,000, whereas McKee increased its previous total bid price by 
$1,386,000. In this connection, however, it should be noted that 
but for the $450,000 error in addition claimed to have been made 
by Donovan, its current total bid price would have been some $1,300,- 
000 more than its previous bid, an increase comparable to that quoted 
by McKee. 

By letter and telegram dated November 30, 1971, McKee protested 
against correction of Donovan’s bid on the grounds that such action 
would be unfair to McKee and all other bidders on Government 
projects. McKee stated that if Donovan made an honest mistake in 
its bid, whereby it is entitled to relief, such relief should be limited 
to permitting it to withdraw its bid. 

Our Office has frequently held that to permit correction of an error 
in bid prior to award, a bidder must submit clear and convincing evi- 
dence that an error has been made, the manner in which the error 
occurred and the intended bid price. 49 Comp. Gen. 480 (1970). The 
same basic requirements for the correction of a bid are found in section 
1-2.406-3(a)(2) of the Federal Procurement Regulations (FPR) 
which provides: 

A determination may be made permitting the bidder to correct his bid where 
the bidder requests permission to do so and clear and convincing evidence estab- 
lishes both the existence of a mistake and the bid actually intended. * 

While the Donovan final summary and adjustment sheet contains 
numerous erasures, as indicated in the administrative report, it is con- 
ceded by the report that erasures on a worksheet of this type should not 
be considered to be unusual. The important consideration is not whether 
erasures have in fact been made but whether it can be demonstrated 
that the entries in the subcontract column of the final summary and 
adjustment sheet, particularly those which have obviously been erased 
and reentered, were, in fact, made before bids were submitted. In this 
regard, in addition to the final summary and adjustment sheet, 
Donovan has submitted a recapitulation of the low subbids used in 
the formulation of its bid, including certain subitems to be performed 
by Donovan itself rather than by subcontractors. More importantly, 
Donovan has also submitted an exhibit (exhibit 5) consisting of the 
actual subbids submitted by prospective subcontractors for those items 
intended to be subcontracted and the internal estimates used to formu- 
late prices for those subitems to be self-performed. In all but six 
instances the final subbid prices indicated on the final summary and 
adjustment sheet (and also on the subbid recapitulation) are substan- 
tiated by the papers contained in exhibit 5. The six items not substan- 
tiated do not represent a significant dollar amount when compared to 
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the amount of the claimed mistake and none of these six items is among 
the final summary and adjustment sheet entries which were erased and 
reentered, Accordingly, we believe that the existence of documentary 
evidence indicating that the majority of the figures inserted in the final 
summary and adjustment sheet (particularly those figures which have 
been erased and reentered) represent actual subbids or estimates is suf- 
ficient proof that such entries were, in fact, made before submission 
of the Donovan bid. 

While Donovan alleges that its intended bid price for the project 
was $17,970,000, this figure does not include any amount for increased 
markups for “Use Tax and Bond,” “contractor’s fee,” or use tax on the 
contractor’s fee. Donovan maintains that the additional amount for 
markups would be $12,449 (markup for contractor’s fee and use tax on 
fee on the $450,000 mistake). Donovan has stated, however, that if the 
evidence submitted by it does not establish the amount of the additional 
markups, it wishes to waive any claim to the amount covering such 
markups. While the final summary and adjustment sheet does show 
that Donovan added certain amounts to its subtotal bid price to cover 
the aforementioned markup items, such summary sheet does not show 
that fixed percentages were used in arriving at the amounts of the 
vaious markup items and we therefore cannot determine with certainty 
what the amount of the markup items would have been absent the 
mistake. 

Accordingly, the bid of Donovan should be corrected to show a total 
bid price of $17,982,449 for the project and such bid, as corrected, 
which will be still the lowest bid received, should be considered along 
with the other bids received for purposes of making an award. 








































[ B-150004 J 






Property—Public—Private Use—Receipts Disposition 


The revenues received by the Smithsonian Institution from several activities at 
the National Zoo may be deposited into the Treasury to the credit of the Institu- 
tion under section 5589, Revised Statutes, 20 U.S.C. 53, since the requirement for 
the deposit of gross receipts from activities supported by appropriated funds 
into the general funds of the Treasury as miscellaneous receipts, pursuant to 
section 3617, Revised Statutes, need not apply to Zoo operations that receive 
support from trust funds and gifts, and are conducted under the authority of 
the original trust charter and the 1846 Organic Act and not on the basis of real 
property rights. However, as the bulk of the administration of Zoo activities will 
continue to be supported by appropriated funds, books should reflect the grogs 
amount of receipts realized from the Zoo activities that are supported by appro- 
priated funds and a full disclosure made to the Congress. 42 Comp. Gen. 650, 
modified. 


To the Secretary, Smithsonian Institution, February 15, 1972: 


By letter dated January 24, 1972, you advised that the Smithsonian 
Institution receives revenues from several activities at the National 
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Zoo and proposed that in accordance with Smithsonian practice in 
other areas such revenues be deposited into the Treasury to the credit 
of the Smithsonian Institution under the provisions of section 5589, 
Revised Statutes, 20 U.S.C. 53. In view of our holding in 42 Comp. 
Gen. 650 (1963) it would appear any revenues produced from activities 
at the Zoo supported by appropriated funds would be for deposit to 
miscellaneous reveipts under Revised Statutes 3617, 31 U.S.C. 484. You 
request a reconsideration of that decision. This matter has been the 
subject of considerable informal discussion between the staffs of our 
Offices for the past year. 

In 42 Comp. Gen. 650 (1963) we ruled that a proposed agreement 
with the Friends of the Zoo was subject to the statutory requirements 
for formal advertising of public contracts. In that case the operation of 
the Zoo by the Smithsonian Institution was treated in the same fashion 
as a Government agency insofar as the Revised Statutes providing for 
congressional control are concerned. Specifically, we held that “It is 
our understanding that the National Zoological Park is the property 
of the United States and not a part of the lands appropriated to the 
Smithsonian Institution by section 4 of the act of August 10, 1846, 9 
Stat. 104 (20 U.S.C. 52)” and that the Regents of the Smithsonian 
Institution in directing Zoo operations under the act of April 30, 1890, 
20 U.S.C. 81, are subject to all limitations and restrictions applicable 
generally to administrative officials of the Government. We stated that 
Congress has guarded its appropriation prerogatives under the Con- 
stitution by enacting from time to time general statutes which are 
designed to withstand any possible encroachment by the executive 
department. Insofar as the present question is concerned, we pointed 
out that to insure that the executive shall remain wholly dependent 
upon the appropriation process, the gross amount of all monies received 
from whatever source for the United States are for deposit to the 
Treasury under section 3617, Revised Statutes. 

Included in the contentions made by the Smithsonian Institution 
against the application to the Institution of section 3617, Revised 
Statutes, are that: 

(1) the receipts arising from Smithsonian’s activities supported 
in part by annual appropriations are properly for deposit 
into the Treasury to the credit of the Smithsonian Institution 
in the same manner as all other receipts as provided by sec- 
tion 5589, Revised Statutes, 20 U.S.C. 53; 
the “gross amount” requirements of Revised Statutes 3617 
can never apply to Smithsonian Institution activities since 
all of its activities are supported by trust funds which are en- 
titled to reimbursement ; 
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(3) the rationale of the Government rule against illegal augmen- 
tation, which stems from Revised Statutes 3617, obviously 
cannot apply to the Smithsonian Institution because it has 
always had its appropriations augmented by gifts; and with 
regard to the Zoo, were it not for the gift of animals, there 
would be no Zoo; and, 

(4) the question of where title to the Zoo vests is Largely symbolic 
since the authority of the Regents over the Zoo is not founded 
on real property rights but rather, as in the case of all Smith- 
sonian Institution activities, is found in the charter of the 
original trust and the Organic Act to conduct the activities of 
the Smithsonian Institution “for the increase and diffusion 
of knowledge among men.” Thus, even if the Zoo is U.S. 
property such fact would not make its administration by the 
Smithsonian Institution Regents subject to Government rules 
that are in conflict with the independent statutory authority 
of the Smithsonian Institution. 

It is not necessary to restate here at greater length the contentions 
advanced by the Smithsonian Institution in support of the inapplica- 
bility of Revised Statutes 3617 to Zoo operations nor to discuss them 
individually. Suffice it to say that upon reviewing all of the contentions 
now presented and the justifications therefor we agree that the require- 
ments for the deposit of gross amounts of receipts from activities sup- 
ported by appropriated funds into the general fund of the Treasury as 
miscellaneous receipts need not apply to Zoo operations. Accordingly, 
insofar as 42 Comp. Gen. 650 (1963) would require the application of 
section 3617 of the Revised Statutes to receipts realized from Zoo op- 
erations that decision will not be followed. 

It remains a fact that the bulk of the administration of Zoo opera- 
tions will, as in the past, be mainly supported by appropriated funds. 
Accordingly, it is expected that books will be maintained in such detail 
as to reflect clearly the gross amount of receipts realized from Zoo 
activities supported by appropriated funds and that full disclosure 
will be made to the Congress of amounts received from Zoo operations. 


[ B-174754 J 


Bonds—Bid—Penal Sum Omitted 


The criteria for the determination that a bid bond submitted with a bid is suffi- 
cient is whether the surety intends to be obligated for a sum certain and objec- 
tively manifests such an intent. Therefore, where the bid bond accompanying 
the low bid omitted the penal sum required by the invitation but the surety 
signed and sealed the bond, which was referenced to the specific invitation 
that the bid was submitted on, the rejection of the low bid was erroneous and 
the bid should be reinstated since the surety knew the extent of the obligation 
undertaken and in issuing the bond manifested the intent to be bound in the 
required penal sum. 
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To the Secretary of the Interior, February 16, 1972: 


Reference is made to a letter, 1333, with enclosures, dated December 
17, 1971, from the Bureau of Reclamation, Engineering and Research 
Center, Denver, Colorado, responding to the protest of United Power 
& Control Systems, Inc. (United), regarding invitation for bids 
(IFB) DS-6917. 

United’s protest questions the propriety of the contracting officer’s 
rejection of its low bid as nonresponsive because no penal sum had 
been inserted in the bid bond accompanying its bid as required by the 
invitation. The bid bond was otherwise properly completed. We be- 
lieve that United’s protest has merit and that the rejection of its bid, 
under the circumstances here present, was improper. 

We are of the opinion, with respect to the requirement for submis- 
sion of a bid bond with a bid, that the sufficiency of the submitted bond 
is to be ascertained by two criteria. First, the surety must have in- 
tended to be obligated for a sum certain and, second, such intent must 
be objectively manifested. 

In the present case, the low bidder obtained from the surety and 
submitted with its bid a bid bond, signed and sealed by the surety, 
which referenced the specific invitation on which the bid was sub- 
mitted. In the circumstances, we conclude that the surety knew the 
extent of the obligation it was undertaking and that by issuing the 
bond it manifested its intent to be bound. To reach a contrary conclu- 
sion would require us to ignore the fact of bond issuance and the pre- 
ceding preliminary acts on the parts of the surety such as signing and 
sealing the bond form and attaching thereto a power of attorney show- 
ing the authority of its attorney-in-fact. Given the surety’s prior 
knowledge of the amount required, these actions must be assigned a 
reasonable significance which we take to be that the surety intended 
to be bound in the required penal sum. 

Accordingly, we recommend that United’s bid be reinstated. 


[ B-173865 J 


Transportation—Household Effects—Military Personnel—Elec- 
tion of Benefits—Irrevocable 


The election by an Army Reserve second lieutenant incident to graduation from 
Officer Candidate School at Fort Benning and assignment to 2 years’ active duty 
there, to move his household goods rather than his housetrailer from his home of 
record to Columbus, Georgia, where he had rented an apartment, because he 
anticipated duty in Vietnam, may not be revoked when the overseas orders were 
cancelled, and the member paid the trailer allowance authorized in 87 U.S.C. 
409 in lieu of a dislocation allowance and shipment of baggage and household 
goods. Unless erroneously informed of benefits an election is irrevocable, for an 
additional election or reelection may not be authorized, and finality in the set- 
tlement of claims is essential. Since the member was aware of the amounts pay- 
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able whatever his election and he chose to move his household goods as the most 
beneficial arrangement for him, he is not entitled to an adjustment of cost. 


To Lieutenant Colonel R. E. VanDerLike, Department of the 
Army, February 18, 1972: 

We refer further to your letter dated May 20, 1971, with attach- 
ments, forwarded here by indorsement dated August 13, 1971, of the 
Per Diem, Travel and Transportation Allowance Committee (Control 
No. 71-32), in which you request an advance decision regarding the 
entitlement of Second Lieutenant Daniel A. Bigley, USAR, to reim- 
bursement of the cost of transporting his house trailer from Damari- 
scotta, Maine, to Columbus, Georgia. 

After graduation from the Officer Candidate School at Fort Ben- 
ning, Georgia, Lieutenant Bigley was ordered to 2 years’ active duty 
and was assigned to Fort Benning by Special Orders Number 105, 
May 6, 1970, Headquarters The Candidate Brigade, United States 
Army Infantry Center, Fort Benning, Georgia 31905. His home of 
record was New Harbor, Maine. The member was authorized to ship 
his household goods to Fort Benning by Special Orders Number 109, 
May 11, 1970, same headquarters. 

In May 1970, Lieutenant Bigley moved his household effects in a 
U-Haul trailer from Damariscotta, Maine, to Columbus, Georgia, for 
which he received $49.60 as reimbursement for the cost of trailer rental. 

By Special Orders Number 279, October 6, 1970, Headquarters 
United States Army Infantry Center, Fort Benning, Lieutenant Big- 
ley was directed to proceed in March 1971 on a permanent change of 
station to United States Army Republic of Vietnam Transient De- 
tachment, APO San Francisco, California 96384, The issuing au- 
thority revoked the permanent change-of-station orders by Special 
Orders Number 351, dated December 17, 1970. 

On December 28, 1970, the member personally authorized the ship- 
ment of his house trailer (purchased on February 1, 1970), from 
Damariscotta, Maine, to Columbus, Georgia, where it was delivered 
in January 1971. According to Lieutenant Bigley, shipping charges of 
$1,875 were paid by him from his own funds. He has submitted a sup- 
lemental claim for reimbursement for the cost of transporting the 
house trailer. 

Lieutenant Bigley has said that he was advised that it was normal 
assignment procedure for newly commissioned second lieutenants to be 
sent to the Republic of Vietnam within 6 to 9 months of initial assign- 
ment. Therefore, in view of the short period he expected to remain at 
Fort Benning, the member says he wished to avoid the personal ex- 
penses in excess of the authorized allowance which would be incurred 
in moving his mobile home from Maine to Georgia and back to Maine. 
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Consequently, he moved only his household possessions and rented an 
apartment in Columbus, Georgia. 

Upon revocation of orders for duty in Vietnam, Lieutenant Bigley 
says that he was informed by the Officer Assignment Branch of the 
Department of the Army that he would remain at Fort Benning until 
May 14, 1972, the scheduled date of termination of his active duty. 
After receiving this assurance and in view of the financial burden of 
making payments on the mobile home in Maine which Lieutenant Big- 
ley says he had been unable to rent, plus the rent for a home in Colum- 
bus, he decided to move the mobile home to his duty station. 

He states that he inquired with respect to such movement at the 
transportation office at Fort Benning where he was told that since he 
had been paid previously for transportation of his household goods 
under his orders dated May 11, 1970, which provided authority for 
permanent change-of-station transportation allowances, he was not 
entitled to the movement of his mobile home at Government expense 
under those orders and he was referred to the local office of a com- 
mercial transporter. Shortly thereafter, Lieutenant Bigley personally 
authorized the commercial shipment of the mobile home at his expense. 

In these circumstances, you ask if under the provisions of para- 
graphs M10001 and M10002-2 of the Joint Travel Regulations, the 
member validly may be allowed to repay the amount he received for 
the movement of his household goods and submit a claim for trailer 
allowance. If such claim is permissible, you wish to know which 
method of computation would be proper: Official distance authorized 
at $.74 per mile, less previous payment of $49.60; actual cost the 
Government would have allowed, $973.10, less the previous payment; 
or cost comparison between the above methods and pay lesser amount 
and deduct the previous payment. 

Section 406(b) of Title 37, United States Code, provides for the 
transportation of baggage and household effects of members of the 
uniformed services in connection with a change of station. Section 
409 of the same title states that under regulations prescribed by the 
Secretaries concerned and in place of the transportation of baggage 
and household effects or payment of a dislocation allowance, a member 
who would otherwise be entitled to transportation of baggage and 
household effects under section 406 may transport a house trailer or 
mobile dwelling within the continental United States, within Alaska, 
or between the continental United States and Alaska, for use as a 
residence. 

Paragraph M8253-4 of the Joint Travel Regulations provides that 
for officers commissioned from the ranks, including graduates from 
officer candidates’ schools, shipment of household goods is authorized 
from home to the new permanent duty station, including the place at 
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which the member is commissioned, if such place is, in fact, the first 
permanent duty station as a commissioned officer. 

Paragraph M10001-1 defines a house trailer as a residence designed 
to be moved overland. It includes all household goods, personal effects 
and professional books, papers, and equipment contained in the trailer 
and owned or intended for use by the member or his dependents. 

Paragraph M10002 of the Regulations provides, with certain excep- 
tions not here applicable, that any member of the uniformed services 
who would otherwise be entitled to have his household goods trans- 
ported at Government expense is entitled to trailer allowances provided 
certain conditions exist including: (1) that the house trailer is acquired 
on or prior to the effective date of the member’s orders and is to be 
transported for use by the member, his dependents, or both, as a resi- 
dence; and (2) the member elects trailer allowances in lieu of both the 
dislocation allowance, if eligible therefor, and transportation of bag- 
gage and household goods (par. M10002-2). 

Paragraph M10014 of the regulations requires that applications for 
Government transportation of a house trailer and claims for reim- 
bursement for transportation of a house trailer will be supported by a 
statement over the member’s signature to the effect that: he under- 
stands that application for shipment or acceptance of payment for 
the transportation of his house trailer precludes receipt of the disloca- 
tion allowance and shipment of baggage and household goods within 
the United States, within Alaska, or between the United States and 
Alaska, as applicable; he has not made and will not make claim for 
the dislocation allowance ; and he has not requested and will not request 
shipment of permanent change-of-station weight allowance of house- 
hold goods at Government expense within the United States, Alaska, 
or between the United States and Alaska, as applicable. 

Pursuant to 37 U.S.C. 409, paragraph M10002 of the Joint Travel 
Regulations provides for a member’s election of trailer allowances in 
lieu of both a dislocation allowance, if eligible therefor, and transpor- 
tation of baggage and household goods. While the law does not specifi- 
cally preclude a change in the member’s election from the shipment of 
household goods to a trailer allowance, it apears to contemplate that 
once a member makes an election and receives reimbursement for 
transportation of household goods at Government expense, the election 
is irrevocable and he may not thereafter change his election. To hold 
otherwise would in effect permit an additional election or reelection 
which is not authorized. Additionally, this would result in a lack of 
finality in the settlement of such claims. 

Where a member was erroneously informed as to the benefits to 
which he was entitled we have held that he should not be bound by 
his election and we have permitted a change in election. See decision 
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B-158509, March 22, 1966, copy enclosed. However, such circumstances 
must be distinguished from those in which a member has knowledge 
of his rights but a change in circumstances subsequent to his election 
indicates that a different election would be more beneficial. 

The record before us shows that Lieutenant Bigley was fully aware 
of the proper amounts to be received either for trailer allowances or 
for movement of his household goods and that he elected to move his 
household effects because he thought that arrangement would be the 
most beneficial in view of the expected short duration of his stay at 
Fort Benning. Afterwards, only when he had been unable to rent his 
house trailer in Maine and it became clear that he would remain at 
Fort Benning for the duration of his tour of duty did Lieutenant 
Bigley seek to transport his house trailer to his duty station. However, 
the fact that he could not rent his house trailer and did not receive a 
change of permanent station as he had expected, a circumstance com- 
mon to members of the uniformed services, may not serve as the basis 
for the invalidation of his prior election to receive reimbursement for 
the movement of his household goods. 

In view of the foregoing, Lieutenant Bigley is not entitled to reim- 
bursement of the cost of transporting his house trailer from Damaris- 
cotta, Maine, to Columbus, Georgia. As the claim for the difference 
between the previously paid household goods allowance and a trailer 
allowance may not be allowed, it is not necessary to consider the method 
of computation of trailer allowance in such circumstances. 


[ B-174975 J 


Quarters Allowance—Availability of Quarters—Assignment 
Delayed 


A Navy ensign, without dependents, who while on temporary duty in connection 
with fitting out a vessel was not assigned Government bachelor quarters for 
more than 2 months after reporting for duty, although he was aware of their 
availability within a few days after his arrival, and who for the period prior to 
quarters assignment was credited with a basic allowance for quarters (BAQ) 
under 37 U.S.C. 403(f), and resided, without authority, in the civilian com- 
munity and was paid per diem, is not considered to have been involuntarily as- 
signed to quarters occupancy since he was aware of the availability of quarters 
and the assignment policy in effect at the Command and, therefore, his resi- 
dency in the civilian community was for his own convenience. Although the pay- 
ment of BAQ prior to the assignment of quarters will not be questioned, there is 
no authority for further payment of a basic allowance for quarters. 


To Lieutenant T. A. Kelly, Department of the Navy, Febru- 
ary 18, 1972: 

By letter dated October 4, 1971, the Director, Navy Military Pay 
System, transmitted your letter of May 4, 1971, with enclosures, re- 
questing a decision as to the entitlement of Ensign Doyle L. Arnold, 
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SC, USNR, to basic allowance for quarters (without dependents) in 
the circumstances presented. The request has been assigned to Control 
No. DO-N-1134 by the Military Pay and Allowance Committee, De- 
partment of Defense. 

Ensign Arnold was directed by Bureau of Naval Personnel Order 
No. 100737, dated November 20, 1970, to proceed, upon completion of 
temporary duty under instruction at Athens, Georgia, and when di- 
rected on or about December 17, 1970, to Commander, Eighth Naval 
District, New Orleans, Louisiana, for temporary duty in connection 
with the fitting out of the U.S.S. Paul (DE-1080). The orders pro- 
vided for further temporary duty, when further directed, at the First 
Naval District, Boston, Massachusetts, and to report on board that 
vessel for duty upon its commission, 

Second endorsement by Commandant, Eighth Naval District, dated 
December 29, 1970, to the orders of November 20, 1970, stated that 
the member reported for temporary duty at 1400 on December 29, 
1970. It is stated further that Government quarters and messing fa- 
cilities were not available; however, “quarters will be available in the 
near future.” By third endorsement dated December 31, 1970, it was 
stated that Government quarters were available as of 0900 December 
30, 1970, A further notation (said to have been typed on March 12, 
1971), stated that Government quarters were assigned on March 12, 
1971. 

In a letter dated April 26, 1971, Ensign Arnold protested the assign- 
ment of quarters, contending that the assignment was contrary to the 
provisions of paragraph F (5), Enclosure (2) to Office of the Chief of 
Naval Operations Instruction (OPNAVINST) 11012.2A dated Sep- 
tember 28, 1967, which he quoted. That paragraph is to the effect that 
a member in a travel status once authorized to reside in the civilian 
community (while on temporary duty) shall not be involuntarily as- 
signed to occupancy of Navy bachelor quarters during that tour of 
duty except for cause. He said further that the assignment was disad- 
vantageous to the Government in that quarters were leased on an as 
required basis and it cost more to lease such quarters than to pay basic 
allowance for quarters. 

In your request dated May 4, 1971, you say that the member was 
credited basic allowance for quarters (BAQ) from December 17, 1970, 
through March 11, 1971, under conditions where Government quarters 
were available but not assigned, citing Rule 14, Table 3-2-8, Depart- 
ment of Defense Military Pay and Allowances Entitlements Manual 
(DODPM) as authority. Credit was terminated after the Director of 
Military Personnel, Eighth Naval District, was informed on March 12, 
1971, that entitlement to BAQ (PCS) was governed by the assignment 
of Government quarters. 
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You cite a message of April 1971 from the Chief of Naval Personnel 
as indicating that Government quarters could not be available and yet 
not be assigned and you question whether credit of BAQ through 
March 11, 1971, was authorized. You therefore ask whether the mem- 
ber is entitled to any credit for basic allowance for quarters, based on 
the provisions of Rule 14, Table 3-2-3, DODPM and Navy Comptrol- 
ler Notice 7220, dated May 15, 1969, or whether such allowance should 
be credited from March 12, 1971, based on the provisions of 
OPNAVINST 11012.2A, dated September 28, 1967. You indicate that 
the member was paid per diem at $11.80 commencing December 30, 
1970, which, in accordance with paragraph M4205-5, table item d(2) 
(a) and footnote s, Joint Travel Regulations, is authorized for officers 
on temporary duty at an installation where Government quarters are 
available and Government mess is not available. 

In a letter dated June 4, 1971, the Director, Navy Military Pay Sys- 
tem, advised the Chief of Naval Operations that, under applicable 
regulations, it is the assignment to rather than the availability of Gov- 
ernment quarters which is the governing factor insofar as the officer’s 
BAQ entitlement is concerned prior to March 12, 1971, but his en- 
titlement thereafter was contingent on whether a valid assignment to 
quarters was made. 

By second endorsement to that letter, the Commandant, Eighth 
Naval District, indicates that it was thought at that command that 
availability and assignment were the same and therefore no assignment 
was made of available quarters until March 12, 1971, at which time it 
was learned that quarters must be assigned to preclude payment of 
basic allowance for quarters. He says, however, that the member was 
told on reporting that adequate bachelor quarters would be available 
within the next few days and because the member knew about the 
availability, his decision to move ashore was his own. The Com- 
mandant further indicates that the member was not in fact involun- 
tarily assigned to occupancy of Government quarters on March 12, 
1971, since he had not been authorized to obtain civilian quarters. 

By third endorsement the Chief of Naval Personnel cited 48 Comp. 
Gen. 216 (1968) as apparently being applicable to this case. This 
decision states that quarters, although available, must be administra- 
tively assigned by the local commander or other responsible official 
pursuant to service directives before the entitlement to BAQ is affected. 
He says that the quarters in question in this case were leased to be 
available to members assigned on temporary duty in connection with 
the construction of new ships in order to reduce per diem costs. They 
were therefore “available” on an “as required” basis for the purpose of 
reducing per diem. 
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The Chief of Naval Personnel says further that it was understood 
that the leased quarters were originally not assigned to single officers 
who did not desire the quarters, because the lease costs exceeded the 
BAQ. Since, he says, the quarters were assigned on March 12, 1971, 
only to satisfy the requirements of the DODPM to preclude payment 
of BAQ, it is considered that significant cause had not been shown to 
involuntarily assign the quarters as required by the provisions of 
OPNAVINST 11012.2A. He therefore recommends payment of the 
claim. 

Section 403 (f) of Title 37, United States Code, provides that a mem- 
ber without dependents who is in pay grade E-4 (4 or more years’ 
service), or above, is entitled to a basic allowance for quarters while 
he is in a travel or leave status between permanent duty stations, in- 
cluding time granted as delay en route or proceed time, when he is not 
assigned to quarters of the United States. Subsection (g) of section 
403, provides that the President may prescribe regulations for the 
administration of section 403. 

Section 403 of Executive Order No. 11157, June 22, 1964, as amended 
(including, Executive Order No. 11511, February 27, 1970, 35 F.R. 
3877), issued under that authority, provides in pertinent part that any 
quarters or housing facility under the jurisdiction of any of the 
uniformed services “in fact occupied without payment of rental 
charges * * * (b) by a member without dependents * * * shall be 
deemed to have been assigned to such member as appropriate and 
adequate quarters, and no basic allowance for quarters shall accrue to 
such member under such circumstances,” with exceptions not here 
pertinent. 

Paragraph 30212, Department of Defense Military Pay and Allow- 
ances Entitlements Manual (DODPM), promulgated pursuant to 
section 407 of the Executive order, provides that the base or installa- 
tion commander assigns and terminates assignment of quarters. He also 
determines whether quarters are “adequate” and “suitable” for assign- 
ment. Rule 14, Table 3-2-8 of that manual, provides that when an 
eligible member without dependents is in a travel status on permanent 
change of station, basic allowance for quarters does not accrue if he 
is assigned quarters, or occupies transient quarters for any period in 
excess of 30 days. 

Implementing Navy Department instructions, contained in Office 
of the Chief of Naval Operations Instruction (OPNAVINST) 
11012.2A, dated September 28, 1967, provide in Enclosure (2) thereof, 
that in accordance with the pertinent Executive order, commanding 
officers are legally required to assign all available adequate Navy 
bachelor quarters promptly to eligible personnel. Quarters determined 
to be adequate shall be fully utilized at normal capacities. As a policy 
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matter, there is no requirement that members without dependents 
permanently assigned, or members in a travel status, reside in Navy 
bachelor quarters except to fully utilize existing adequate accommoda- 
tions or as dictated by military necessity. 

Paragraph D(9) of Enclosure (2) provides that commanding officers 
shall advise in writing each newly assigned officer whether adequate 
accommodations will be available for immediate occupancy and indi- 
cate whether either involuntary assignment will be made to adequate 
quarters; adequate (or inadequate) accommodations will be made 
available on an optional basis, or BOQ accommodations will not be 
available during his tour of duty. Paragraph F(5) of that Enclosure, 
as quoted in part by the member, provides that, except for cause, a 
member without dependents and in a travel status, once authorized to 
reside in the civilian community shall not be involuntarily assigned 
to bachelor quarters during his tour of duty in the same area. It pro- 
vides further that to fully utilize bachelor quarters which become 
available, the commanding officer shall make assignments thereto from 
among eligible personnel newly reporting, before a commitment for 
civilian community housing is made by such individual. 

Under the provisions of 37 U.S.C. 403(f) as amended, a member 
without dependents is entitled to a basic allowance for quarters while 
in a permanent change-of-station travel status “when he is not assigned 
to quarters of the United States.” However, the law obviously does 
not contemplate the payment of a quarters allowance to an officer with- 
out dependents, in grade O-1, who is assigned adequate Government 
quarters. 

We have held that the assignment of public quarters to members, and 
their dependents, if with dependents, is primarily an administrative 
matter. 39 Comp. Gen. 561 (1960) ; 48 id. 216 (1968). The mere avail- 
ability of quarters to an officer which could have been assigned to him 
does not defeat the right of that officer not assigned to such quarters 
to basic allowance for quarters. 48 id. 216. However, under the per- 
tinent statutory provisions, claims for payment of basic allowance 
for quarters are for determination on the basis of the facts appearing 
in the case rather than a specific administrative authorization or cer- 
tification that is contrary to the actual facts. 39 id. 561; 48 id. 216. 

It would seem from the information in the case that through an error 
in interpretation by the Eighth Naval District Command of the dis- 
tinction between “availability” of quarters for per diem purposes and 
“assignment” of quarters for basic allowance for quarters purposes, 
Ensign Arnold’s orders were endorsed on December 31, 1970, to read 
that quarters were available on December 30, 1970, when he should 
have been assigned quarters and his orders endorsed accordingly. 
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In his statement, the Commandant, Eighth Naval District, says that 
the member was advised when he reported aboard that command on 
December 29, 1960, that adequate bachelor housing (leased quarters) 
would be available within the next few days and there is nothing to 
indicate that he was authorized to reside in the civilian community. 
The record shows that quarters were made available on December 30, 
1970. The Commandant contends that Ensign Arnold knew and under- 
stood that Government quarters would be available to him in a few 
days. This is substantiated by the fact that commencing December 30, 
1970, the member was paid per diem for temporary duty on the basis 
that Government quarters were available. The Commandant therefore 
contends further that it may not be said that the member was in fact 
involuntarily assigned to occupancy of quarters and that the decision 
to move ashore was the sole decision of the member. 

It seems reasonably clear that adequate quarters were made avail- 
able to Ensign Arnold on or about December 30, 1970, and he was 
aware of their availability. Also, in view of the assignment policy in 
effect at that command of which presumably he was aware, he was not 
officially authorized to reside in the civilian community and we concur 
with the view of the Commandant that the member maintained a 
residence in the civilian community for his own convenience. 39 Comp. 
Gen. 561. However, in the absence of an assignment of quarters, we 
will not question the payment of basic allowance for quarters for the 
period prior to March 12, 1971. But, after he was assigned Govern- 
ment quarters on March 12, 1971, there was no authority for the fur- 
ther payment of basic allowance for quarters. 

Accordingly, payment of any additional basic allowance for quarters 
is not authorized. The enclosures received with your letter will be 
retained /here. 


{ B-173244} 


Contracts—Specifications—Minimum Needs Requirement—Erro- 
neously Stated 


The award of a contract under an invitation for bids to furnish a plant growth 
chamber complex to the low bidder who was nonresponsive to the specification 
dimensions should be terminated for the convenience of the Government, not- 
withstanding the contracting officer believes the offer satisfies the needs of the 
Government since the deviation affects quality and price and, therefore, the 
award was improperly made. The procurement should be resolicited to reflect 
the Government’s actual needs, and the revised specification should eliminate 
both the open-ended delivery provision, because it does not provide a definite 
standard against which all bidders can be measured or on which all bids can be 
based, and the clause allowing minor bid deviations if listed and submitted as part 
of the bid before bid opening, a clause that prevents free and equal competitive 
bidding. The cancellation originally directed was modified to a termination in 
B-173244, August 10, 1972. 
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To the Secretary of Agriculture, February 22, 1972: 

Reference is made to the letter of July 8, 1971, and subsequent cor- 
respondence, from the Acting Director, Office of Plant Operations, 
regarding the protest of Environmental Growth Chambers against 
award of a contract to Scientific Systems Corporation, under invitation 
for bids No. 96-RN-ARS-71 issued by the Agricultural Research 
Service, New Orleans, Louisiana. 

The solicitation, issued on April 28, 1971, was for a plant growth 
chamber complex. The following two bids were received and opened 
on May 28, 1971: 


Scientific Systems Corporation (SSC) --.----------------- $54, 804 
Environmental Growth Chambers (EGC) -._.------------- 74, 956 


On June 9, 1971, the contracting officer received a letter from EGC 
protesting any award to the low bidder. On June 14, 1971, award 
was made to SSC; later on the same day the contracting officer received 
a copy of the protest filed with this Office, and the next day requested 
the contractor to withhold performance pending resolution of the pro- 
test. The contracting officer states that he proceeded with the award 
action on June 14, before receiving the forma] protest, on the basis of 
his understanding that EGC had decided not to file a formal protest 
before award. 

The protestor urges several grounds for cancellation of the award, 
including nonresponsiveness of SSC’s bid. In addition, the solicitation 
itself is attacked as defective. 

The specifications required that the “internal chamber dimensions 
shall be no less than 8 feet wide * * *.” The specification sheets sub- 
mitted by SSC as part of its bid, in a section headed “dimensions” 
which was completed in ink, indicate that the width of its chamber is 
90 inches, 6 inches less than the required 8 feet. The descriptive litera- 
ture which accompanied the bid also indicates an “I.D.” width of 90 
inches for the model offered. The protestor claims that this represents 
a material deviation requiring rejection of the low bid. 

The contracting officer, however, denies that there is any deviation. 
The administrative report states that the low bidder’s submission 
“shows an out-to-out width dimension of 9 feet 3 inches * * * and 
gross internal detail of cquipment installed on both interior sides of 
the growth chamber. Although no dimensions are given for the in- 
ternal equipment, a nominal thickness of 4 inches for each would result 
in a net internal dimension of the chamber of 103 inches * * *. This 
is well above the minimum requirements of the IFB * * *.” The con- 
tracting officer further states that the low bidder, when asked to 
clarify the point, stated that “the gross internal feature represents the 
air handling ducts which are not an integral part of the chamber wall 
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construction and that the internal dimension of the chamber itself 
(wall-to-wall) is indeed 8 feet 7 inches.” Thus, it is the position of the 
contracting officer that the specifications required a distance of 96 
inches from the insides of the exterior walls, while the protestor claims 
that 96 inches of usable space within the chamber was required. 

We note that SSC’s bid does not state a dimension of 103 inches. 
The only width dimensions contained in its specification sheets are 111 
inches in the column headed “O.D.” and 90 inches in the column 
headed “I.D.” This suggests that SSC was not aware of the contract- 
ing Officer’s interpretation of this specification requirement, and had 
not adopted that interpretation at the time it submitted its bid. Fur- 
thermore, at a meeting held in our Office attended by representatives 
of all the parties to the protest, the individual responsible for drafting 
the specifications in the IF'B indicated that 96 inches of usable space 
was desired, although he refrained from stating that the IF'B as issued 
actually specified that requirement. 

We think the above circumstances indicate that SSC’s bid was non- 
responsive. The only reasonable interpretation of the specification 
requirements is that 96 inches of usable space was required. This ap- 
pears to be the accepted meaning of “internal chamber dimension” 
for plant growth chambers and is the apparent basis for the various 
“T_D.” figures listed in SSC’s descriptive literature. Since SSC’s bid 
clearly offered an internal width dimension of 90 inches, the bid de- 
viated from the specifications, and we think there is no question that 
this deviation is material as affecting quality and price. See FPR 
1-2.301 and 1-2.404-2. Furthermore, the record indicates that the con- 
tracting officer was unable to definitely ascertain the responsiveness 
of the bid, even in accordance with his interpretation of the specifica- 
tions, without assuming a wall thickness and without seeking clari- 
fication from SSC. 

In our opinion the low bid was clearly nonresponsive to the specifica- 
tion requirement for the internal chamber dimension. Accordingly, we 
conclude that the award was improperly made to the low bidder and 
should be cancelled. 

In addition, we are concerned over the use of two clauses in this IF'B 
which we believe to be detrimental to the competitive bidding system. 
The delivery clause on page 12 of the IFB did not set any desired or 
required date of delivery but merely stated : 

Number of calendar days required for delivery and final installation of the 


equipment they propose to furnish after receipt of Notice of Award: 
calendar days. 


The contracting officer supports the use of this clause as follows: 


When time is not of the essence in the procurement of equipment, to place an 
arbitrary delivery time in the solicitation would have the net effect of (1) 
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eliminating potential bidders who may not be able to meet such a deadline, (2) 
cause some increase in bid prices, and/or (3) create an atmosphere for accept- 
ance of stipulated delivery time limitation with the expectation of extending the 
time later by incremental advances. 

We think this open-ended delivery provision is objectionable be- 
cause it does not provide a definite standard against which all bidders 
can be measured or on which all bids can be based. Put another way, 
this clause allows bidders to determine the delivery date without any 
specified limitation whatsoever, and we think it is reasonable to assume 
that a variation in offered delivery dates can be directly responsible for 
variations in bid prices, thus giving a bidder who offers a later delivery 
date a possible price advantage. Should there be a wide variation in 
offered delivery dates, the contracting officer would not be able to con- 
sider delivery time in making award since it was not specified as an 
evaluation factor, and he would have to make award to the low re- 
sponsive bidder or cancel the solicitation. 49 Comp. Gen. 713 (1970). 

We have upheld invitations permitting bidders to select a delivery 
date so long as the date was within a stipulated or reasonable time 
after a “desired” date specified in the invitation. See 46 Comp. Gen. 
745 (1967) and cases cited. However, we have made it eminently clear 
that a failure to include a required or desired delivery date in an 
invitation is improper and grounds. for cancellation. In the cited 
case, the IFB requested bidders to specify the time for delivery, but 
further provided that a failure to so specify would result in an allow- 
able delivery period of 90 days. While we held that this provision was 
ambiguous because it wasn’t clear if a bidder could offer a delivery 
date in excess of 90 days, we also stated that: 

* * * asa matter of policy we feel such open ended delivery terms are unwise 
in that they afford an opportunity for the arbitrary inclusion or exclusion of 
bids. Even granting impartial consideration, these undefined delivery terms can 
only result in uneven and unpredictable treatment of bidders because reasonable 


men will differ on what constitutes a reasonable delivery date under any given 
set of circumstances. 46 Comp. Gen. 745, 748 (1967). 


See also 49 Comp. Gen. 713 (1970) and FPR 1-1.316-2. Accordingly, 
we strongly urge that in future procurements a definite delivery time 
be specified. 

The other clause, causing us concern, which allowed bid deviations 
of minor importance, stated : 


Bid Deviations 


Consideration will be given to items offered which may deviate from the specifi- 
cation particulars provided such deviation is specifically noted and that the devia- 
tion from the specification is of minor importance and will not affect the ability 
of the unit to perform upon an equal basis with competitive units in its class, and 
otherwise fulfill the service requirements. 

Bidders offering equipment or material which deviates from the specification 
particulars shall prepare a listing of such deviations with a clear description of 
the deviations. In addition to the listing of deviations, bidders shall furnish tech- 
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nical information, such as cuts, illustrations, drawiags and brochures which show 
the characteristics or construction of a product or explain its operation. If 
descriptive literature furnished does not describe in detail salient elements 
specified herein, additional information shall be provided with the bid to cover 
those elements so that the Government can determine acceptability of the 
equipment or material offered. Outs, illustrations, drawings and brochures fur- 
nished in connection with deviations listed shall be identified to show the item in 
the bid to which it pertains. The listing containing all deviations and relevant 
documents shall be furnished as a part of the bid and must be received before the 
time set for opening bids. BIDDERS FAILURE TO FURNISH LISTING OF 
DEVIATIONS OR EBXCEPTIONS AND RELEVANT DOCUMENTS WITH 
THEIR BID, WILL BE CONSTRUED AS ACCEPTANCE OF THE PRO- 
VISIONS OF THE SOLICITATION REQUIREMENTS AND THE GOVERN- 
MENT WILL DEMAND FULL AND COMPLETE COMPLIANCPF WITH THE 
SOLICITATION REQUIREMENTS. 


In prior cases we have indicated that clauses allowing deviations 
are objectionable because they do not generally permit free and equal 
competitive bidding. 39 Comp. Gen. 570 (1960) ; B-159579, July 20, 
1966. We believe that the instant clause is objectionable for the same 
reasons, and has no place in a formally advertised procurement. 

While SSC’s bid was nonresponsive, we note that the contracting 
officer believes that the chamber offered by SSC satisfies the needs of 
the Government. Accordingly, we believe the procurement should be 
resolicited on the basis of specifications revised to reflect the actual 
needs of the Government. 


[ B-174430 J 


Bids—Late—Mail Delay Evidence—Certified Mail 


The low bid to re-roof severai plant buildings sent by certified air mail which 
was not timely received, but a telegram reducing the bid price was, properly 
was considered for award as the requirements of section 1—2.303 of the Federal 
Procurement Regulations were satisfied since the late receipt of the bid was 
due solely to a delay in the mails, and the initialed, certified mail receipt issued 
indicated the bid should have been timely received, and notwithstanding the 
omission of the symbol “AIR MAIL” from the bid envelope. 'The envelope was 
received as part of an “airmail bundle” and should have been dispatched as air- 
mail and delivered on time, for the omission of the legend where sufficient air- 
mail postage was attached does not mean the envelope was handled as ordinary 
mail, for the fact that postal regulations require use of the symbol does not 
preclude designating mail as “airmail” by other acts of the sender. 


To A & H Builders, Incorporated, February 22, 1972: 

Reference is made to your telegram of October 4, 1971, to the Con- 
tract Administrator, Atomic Energy Commission, Rocky Flats Area 
Office, and your letters to our Office of October 25 and 28, 1971, regard- 
ing your protest against the award of a contract to Southern Roofing 
and Petroleum Co., Inc., pursuant to invitation No. 292~-72-1, dated 
September 1, 1971, by the U.S. Atomic Energy Commission, Rocky 
Flats Area Office, Golden, Colorado, 

The subject invitation requested services necessary to reroof Build- 
ings 444 and 881, Rocky Flats Plant, near Denver, Colorado, in ac- 
cordance with the specifications and provisions therein contained. 
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The record indicates that at the time of bid opening, 2:00 p.m. on 
September 16, 1971, bids were received from three firms, with your 
firm the low bidder at $696,200. While no bid was received from South- 
ern at the time of bid opening, the file contains a copy of a telegram 
transmitted by Southern to the procuring activity on the morning of 
September 16 by which that activity was requested to reduce Southern’s 
bid by $352,302.54. The record also reveals that Southern’s base bid 
of $1,000,000 arrived at the procuring activity at 10:30 a.m., September 
17. 

Pursuant to paragraph 7(a) of Standard Form 22, Instructions 
to Bidders, incorporated in the subject invitation and reflecting the 
requirements of Federal Procurement Regulations (FPR) 1-2.303, 
bids received after the exact time set for bid opening and sent by 
registered or certified mail for which an official, dated, post office stamp 
on the original Receipt for Certified Mail has been obtained (as in 
the instant case), may be considered if it is determined by the Govern- 
ment that the late receipt was due solely to a delay in the mails for 
which the bidder was not responsible. 

FPR 1-2.303(d) provides that in determining whether the lateness 
of a bid is due solely to a delay in the mails, information as to the 
normal time for delivery shall be obtained by the procuring activity 
from the postmaster, superintendent of mails, or a duly authorized 
representative of the post office serving that activity. 

Pursuantly, a memorandum dated September 20, 1971, reveals that 
the General Engineer, Construction & Facilities Branch, Rocky Flats 
Area Office, made such an inquiry of officials in the post offices at 
Golden, Denver, and Knoxville, Tennessee (the place of mailing), and 
all agreed that the bid, for which an initialed, certified mail receipt 
indicated mailing at Knoxville at 11:55 a.m. on September 14, 1971, 
should have reached the procuring activity by 10:30 a.m. on the morn- 
ing of September 16, 1971, and that there was accordingly a mistake in 
handling by the postal service. 

In view thereof, it was concluded that Southern’s bid was eligible 
for consideration under the aforementioned provisions and, as the low 
bidder by virtue of its timely telegraphic modification, Southern was 
awarded Contract No. AT (29-2)-3057 on October 22, 1971. 

The essence of your protest is that by failing to mark its bid en- 
velope “ATR MAIL,” Southern’s omission was either the sole or con- 
tributory cause of the bid’s late arrival, and therefore such bid was 
ineligible for consideration since its lateness could not be attributed 
solely to a delay in the mails. 

You cite section 136.6 of the Post Office Services (Domestic) Regu- 
lations instructing senders of airmail to mark it as such. It is con- 
tended that a failure to comply with this instruction will result in 
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routine handling, as opposed to the expeditious handling that is ac- 
corded priority mail such as airmail or special delivery. 

The record reveals that Southern’s certified letter of September 14, 
1971, was received by postal officials in Knoxville as part of an “air- 
mail bundle” from Southern, and that normal dispatching [via air 
mail] would have resulted in the letter’s arrival in Denver that same 
evening at 9:12 p.m., and receipt at the Golden post office by the eve- 
ning of the next day, September 15, or early in the morning of Sep- 
tember 16, sufficiently before 9:00 a.m., to ensure its arrival at the 
procuring activity by 10:30 a.m., September 16. 

Such representations by postal officials as to the chronology of a 
letter’s routing under normal conditions must be given full credence 
by the contracting agency in its determination to accept a late bid. 50 
Comp. Gen. 325, 328 (1970). 

The remaining issue to be resolved is whether Southern’s failure 
to label its certified mail envelope “air mail” contributed to its late 
receipt by causing it to be transmitted as ordinary mail. 

You have cited section 168.1 of the referenced postal regulations, 
which provides a description of certified mail and states, inter alia: 


* * * It will be dispatched and handled in transit as ordinary mail * * *. 


However, we do not necessarily concur with your logic that with- 
out a legend denoting expeditious handling, certified mail will receive 
no special treatment, for section 168.2, also applicable to certified 
mail, provides that such mail may be sent by air upon payment of 
the required postage. It is noted, significantly, that this section fails 
to reference any additional requirement, above and beyond the pay- 
ment of sufficient postage, in order to qualify a certified letter for 
transmittal by air as opposed to ordinary mail. 

The record contains copies of the envelope faces of ten airmail, 
certified letters transmitted by your firm from Knoxville to the pro- 
curing activity, presumably to verify normal delivery periods for such 
letters. It is noted that the postage (including certified mail fee) on 
your airmail certified letters is 41 cents per letter while a copy of 
Southern’s envelope (submitted in an airmail bundle) depicts a paid 
postage of $1.27. This would indicate that the postage was for air as 
opposed to ordinary transit. Nothing in the record indicates that the 
postal authorities considered that sum insufficient to transmit the bid 
by airmail, nor is it conclusively established that the bid was actually 
dispatched by ordinary as opposed to airmail. 

With regard to Southern’s failure to mark the envelope as airmail, 
the record states that its bid was received in Knoxville in an “airmail 
bundle.” In a similar situation, where a late bid was submitted to a 
Post. Office employee with instructions to transmit it by airmail and 
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with sufficient postage to transmit it by that means, our Office con- 
cluded that the bid should in fact have been sent by airmail. 46 Comp. 
Gen. 307, 314 (1966). In that case, we noted a prior decision of our 
Office holding that the single fact that a bidder did not mark his en- 
velopes for airmail transportation should not be given undue weight 
over other mailing facts that might be construed as an instruction to 
transmit by airmail, the most significant being the insertion of the bid 
in an airmail chute at the post office. 

Our analysis of the circumstances pertaining to the instant case 
compels us to conclude that the tender of the bid in “an airmail bundle” 
cannot be legally differentiated from the submission in an airmail 
chute as regards an act of the sender which will suffice to delineate a 
bid for airmail in lieu of a specific marking as such by the sender. 

Accordingly, the effect of prior decisions of our Office is that section 
136.6 of the cited postal regulations, instructing the senders of airmail 
to place the word “Airmail” on the face of a letter, does not preclude 
the designation of mail as airmail by other acts of the sender. In view 
thereof, and in the light of the cited decision, Southern submission of 
its bid in an airmail bundle with sufficient postage, coupled with the 
statements of all postal officials to whom inquiries were made that 
under normal conditions the bid should have been received prior to bid 
opening, we must concur that its late receipt was due solely to a delay 
in the mails for which Southern was not responsible. 

While you cite B-151607, June 28, 1963, as support for your posi- 
tion, our perusal of the same reveals that responsibility for the delay 
in that case was attributed to the bidder because he neglected to in- 
struct a postal employee to send the envelope via airmail, and then 
ignored the employee’s offer to retrieve it from the ordinary mail in 
order to dispatch it as airmail. Accordingly, we find B-151607 inappli- 
cable to the circumstances at hand. 

In view of the foregoing, your protest must be denied. 


[ B-173976 J 


Compensation—lIncreases—Retroactive—Increases Withheld Dur- 
ing Wage Freeze 

Use of the terms “contract” and “employment contract” in section 208(c) of the 
Economic Stabilization Act Amendments of 1971, authorizing the payment of 
wage or salary increases agreed to in an employment contract executed prior to 
August 15, 1971, to take effect prior to November 14, 1971, but withheld by reason 
of the wage and price freeze imposed by Executive Order 11615, does not exclude 
General Schedule and other annual rate Federal employees from the application 
of the section, and Federal wage board employees are within the purview of sec- 
tion 203(c) (2) by reason that their pay increases resulted from agreement or 
established practice. Within-grade increases for both statutory and wage board 
employees may be paid retroactively as the conditions of section 208(c) (3) (A) 


and (B) were satisfied to the effect the increases were provided by law or con- 
tract prior to August 15, 1971, and funds are available to cover the increases. 
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To the Chairman, United States Civil Service Commission, 
February 23, 1972: 


Reference is made to your letter dated January 4, 1972, in which 
you requested our decision on the applicability of section 203(c) of the 
Economic Stabilization Act of 1970 (hereinafter “act”), as amended 
by the Economic Stabilization Act Amendments of 1971, 12 U.S.C. 
1904 note [Public Law 92-210], to the Federal Government and, if so 
applicable, on the effect of the act on within-grade increases for Gen- 
eral Schedule (and other annual rates) and wage employees, and to 
wage-grade schedules, during the period covered by Executive Order 


11615. Specifically, if section 203(c) is applicable to the Federal 
Government— 


1. Does this section require the retroactive payment of within-grade (including 
quality within-grade) increases which would have been paid to General Schedule 
and other annual rate employees (e.g., Department of Medicine and Surgery and 
Foreign Service employees) and to wage employees, except for the limitations 
imposed by Executive Order 11615? 

2. Does this section require that wage schedules that would have been effected 
during the period covered by Executive Order 11615 under 5 U.S.C. § 53438 (1970 
ed.) now must be effected (and employees paid as required by 5 U.S.C. § 5844 
(1970 ed.)) as of the date the schedules otherwise would have been placed in 
effect, except for the limitations imposed by Executive Order 11615? 


Section 203(c) of the Economic Stabilization Act Amendments of 
1971 states: 


(c) (1) The authority conferred on the President by this section shall not be 
exercised to limit the level of any wage or salary (including any insurance or 
other fringe benefit offered in connection with an employment contract) sche- 
duled to take effect after November 18, 1971, to a level below that which has 
been agreed to in a contract which (A) related to such wage or salary, and (B) 
was executed prior to August 15, 1971, unless the President determines that the 
increase provided in such contract is unreasonably inconsistent with the standards 
for wage and salary increases published under subsection (b). 

(2) The President shall promptly take such action as may be necessary to 
permit the payment of any wage or salary increase (including any insurance or 
other fringe benefit offered in connection with an employment contract) which 
(A) was agreed to in an employment contract executed prior to August 15, 1971, 
(B) was scheduled to take effect prior to November 14, 1971, and (C) was not 
paid as a result of orders issued under this title, unless the President determines 
that the increase provided in such contract is unreasonably inconsistent with the 
standards for wage and salary increases published under subsection (b). 

(3) In addition to the payment of wage and salary increases provided for under 
paragraphs (1) and (2), beginning on the date on which this subsection takes 
effect, the President shall promptly take such action as may be necessary to re- 
quire the payment of any wage or salary increases (including any insurance or 
other fringe benefits offered in connection with employment) which have been, 
or in the absence of this subsection would be, withheld under the authority of 
this title, if the President determines that— 

(A) such increases were provided for by law or contract prior to Au- 
gust 15, 1971; and 

(B) prices have been advanced, productivity increased, taxes have been 
raised, appropriations have been made, or funds have otherwise been raised 
or provided for in order to cover such increases. 


The above statute contains no express reference to Federal em- 
ployees. However, we do find in its legislative history a colloquy be- 
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tween Congressman Patman and Congressman Udall on the floor of 
the House of Representatives. That colloquy mentions one class of Fed- 
eral employees, namely overseas teachers of the Department of De- 
fense, as being covered by section 203(c), to the extent they otherwise 
meet the conditions thereof. 

Ordinarily the terms “contract” or “employment contract,” as used 
in the statute, would not embrace Federal employees whose salaries 
are fixed by law, such as those subject to the General Schedule. Ob- 
viously the provisions of section 203(c) could not be applicable to gen- 
eral salary increases in the General Schedule and other statutory 
systems since such increases were specifically covered by section 3 of 
Public Law 92-210, 5 U.S.C. 5305 note, and such increases do not meet 
the conditions specified in section 203(c). However, it is noted that 
section 3 makes no mention of step increases which are otherwise pro- 
vided by law or regulation. As to increases authorized by administra- 
tive action or through wage board procedures, it cannot be said that 
such employees serve under “contract” or “employment contract” in 
the literal sense of those terms. 

To determine whether the Congress intended the above terms to be 
interpreted other than in their literal and usual sense, there are for 
consideration various statements of the legislators in connection with 
the statute. 

In Conference Report No. 92-753, House of Representatives, it was 
stated in pertinent part: 

* * * The conferees intended to require retroactive and deferred pay under 
either the House provisions or the Senate provisions, whichever provision would 
authorize such payments to be made. The conferees also intended that the pro- 
visions relating to employment contracts also apply to wage increases which 
were scheduled to be paid as a result of an agreement or an established practice 


but which were not allowed to go into effect because of the 90-day freeze or sub- 
sequent controls issued under the authority of this title. 


(A similar statement appears in Senate Conference Report No. 
92-579.) 


In explaining the statement of the House conferees, Congressman 
Garry Brown, one of the conferees, said: 


* * * when we talked about contracts we were not talking only about negott 
ated contracts by organized labor but talking about contracts, agreements, and 
understandings or where there is a scheduled increase that is understood by both 
parties. The law does not contemplate disparate treatment between recognized 
contracts, even though the formality may be lacking, nor between parties to a 
contract, be they “organized” or not. [Italic supplied.] Congressional Record 
for December 14, 1971, H. 12528. 


In addition, we also note that in his discussion on section 203(c), 
Congressman Wright Patman of the Committee of Conference stated 
as to the scope of such section : 


Mr. Speaker, this means that all teachers, public employees and others * * * 
must immediately be paid their wages and salaries that have been withheld 
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because of orders issued under the Heonomic Stabilization Act since August 15. 
This language obviously covers all teachers and public employees and most other 
categories of —, on ye and salaries in this Nation. 

« * - + # 


* * * Under the Aadieeenh? which was originally adopted by the Senate—and 
is now incorporated as part of the conference version—all wage and salary con- 
tracts for all classes of employees must be allowed so long as they do not 
violate the standards in an unreasonably inconsistent manner (Congressional 
Record for December 14, 1971, H. 12525.) 

From the foregoing it is apparent that the use of the terms “con- 
tract” or “employment contract” does not necessarily exclude Federal 
employees from the provisions of section 203(c). As to wage board 
employees it may be said that any general wage increases which would 
have gone into effect during the freeze period pursuant to a survey 
beginning prior to August 15, 1971, may be regarded as increases 
which were scheduled to be paid as a result of an agreement or es- 
tablished practice. Accordingly, our view is that general pay increases 
for Federal wage board employees are within the purview and subject 
to the limitations of paragraph (2) of section 203(c). 

The provisions of paragraph (3) of section 203(c) would appear 
to be for consideration only if the conditions specified in (A) and 
(B) of such paragraph are met. For example, if a determination is 
made under paragraph (2) that a particular class of employees was 
not qualified, then consideration must be given as to whether that 
class would qualify under paragraph (3). While the legislative history 
indicates paragraph (3) was aimed at the private sector, no exclusion 
was provided for Federal employees. Under the literal terms of 
paragraph (8), we believe both conditions (A) and (B) are satisfied 
with respect to statutory and wage board within-grade increases. 

Your questions are answered accordingly. 


[ B-174575 J 


Bids—Evaluation—Options—Price Omission 


A low bid that failed to quote a unit price on option items under an invitation 
for radar transponders that stated offers would be evaluated “exclusive of the 
option quantity” is not a nonresponsive bid. If the ‘IFB had specified that 
option prices may not exceed the basic bid prices or established some other 
standard for option prices, the Government would be deprived of a valuable 
benefit if the option could not be exercised, or if the Government intended 
to exercise the option, or a portion of it, at the time of award, a bid omitting 
option prices would be nonresponsive. However, the IFB did not establish a 
ceiling for the option prices or provide for including them in the bid evaluation ; 
therefore, the failure to quote option prices is not a material deviation since 
there is substantially no difference betweeen a bid with an unreasonably high 
option price and a bid without any option price. 


To the Secretary of the Navy, February 23, 1972: 


Reference is made to the letter of January 25, 1972, with enclosures, 
from Counsel, Naval Air Systems Command (ATR-OOC :CM/tah), 
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relative to the protest of Communicology, Incorporated, against award 
of a contract to any other bidder under invitation for bids No. N00019- 
72-B-0012, a total small business set-aside. 

The solicitation was for various quantities of specified radar trans- 
ponders and included options for quantities of two of the transponders. 
At bid opening, Communicology was found to be the apparent low 
bidder, but the contracting officer considered the bid nonresponsive 
because Communicology had not entered a unit price for either of the 
option items. Communicology immediately protested, and award has 
not been made, 

Paragraph D-4 of the IFB stated that offers would be evaluated 
“exclusive of the option quantity.” It was further stated on page 4-3 
that a unit price, but not a total price, was to be entered in the IFB 
schedule for the option items. Paragraph J~-7 stated that “the Govern- 
ment may increase the quantity of supplies called for herein by re- 
quiring the delivery of the numbered line item identified in the 
Schedule as an option item, in the quantity and at the price set forth 
therein * * *.” Paragraph J-8 provided that the option would be 
exercised, if at all, within 180 days after date of the contract. 

The protestor claims that nothing in the solicitation required sub- 
mission of prices for the option items and that its bid cannot be non- 
responsive because it did in fact comply will all material requirements 
of the IF'B. 

On several occasions we have considered a bidder’s failure to bid 
on option quantities. In 46 Comp. Gen. 434 (1966), cited by both 
the protestor and your counsel, a bidder protested rejection of his 
bid for failure to bid on an option item. We held that: 

The failure to quote on the option quantity * * * unquestionably was a ma- 
terial deviation in that it deprived the Government of a substantive and valu- 
able right to increase the quantity * * * within 180 days after receipt of 
notice of award. Furthermore, the invitation specifically provided that “Bidders 
must bid on all items * * * or their bids will be rejected as nonresponsive” 
* * * , [Italic supplied.] 46 Comp. Gen. 484, 435. 

The protestor distinguishes this case on the grounds that the in- 
stant IF'B does not contain any language requiring rejection of bids 
not including option prices. Your counsel, on the other hand, states 
that the basis for our holding was the deprivation of the Govern- 
ment’s right to increase the quantity and that the language of the 
IFB merely provided an additional basis. We believe, however, that 
two more recent decisions are more analogous to the case at hand. 

In B-165799, February 27, 1969, involving the Naval Ordnance 
Systems Command, a bidder failed to bid on option items. We said 
that the failure to bid on the option quantities did not render the bid 
nonresponsive since “the option quantities were not to be evaluated 
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and bidders were not required to submit option price ‘the same’ as 
the prices bid” on the basic items. We noted that “They were free to 
quote unrealistically high option prices,” and that under the cir- 
cumstances the failure to submit option prices was not material. 
Shortly thereafter, in B-166138, April 11, 1969, involving the Naval 
Air Systems Command, we again held that a bidder’s failure to quote 
an option price was not material under the circumstances. We re- 
jected the argument that such a failure was material because of the 
statement in the IFB schedule providing that offerors submitting 
prices for any quantities less than those called for would be rejected 
as nonresponsive. 

If the IFB specifies that option prices may not exceed the basic 
bid prices or establishes some other standard for the option price, it 
is clear that the Government would be deprived of a valuable benefit 
if it could not exercise an option so limited. Similarly, where the 
Government intends to exercise the option, or a portion of it, at time 
of award, a bid without an option price would have to be regarded 
as nonresponsive. 

However, when the IFB does not establish a ceiling for option 
prices and the option prices are not to be included in the evaluation, 
we do not think the failure of a bidder to quote option prices may 
be considered as a material deviation. We see no substantial difference 
between a bid with an unreasonably high option price and a bid with- 
out any option price. Since an otherwise proper bid could not be re- 
jected because of the high option price where the option quantity was 
not to be included in the award, we see no reason why the absence of 
any option price should result in rejection. In both cases, the Govern- 
ment’s position is basically the same. 

We note that the next low bidder in this case quoted identical unit 
prices for both the basic and option quantities. But this fact does not 
alter our view of the situation. Whether or not the failure to submit 
option prices is material and constitutes grounds for bid rejection 
must be determined on the basis of the terms and conditions of the 
solicitation and not on the basis of the option prices quoted in the 
other bids. 

For the foregoing reasons, we believe the failure of Communicol- 
ogy, Incorporated, to include option prices in its bid did not render 
the bid nonresponsive, Of course, we recognize that your Department 
can choose to resolicit bids under a revised option provision if it is 
deemed necessary to include option rights in the contract. 

The files forwarded with the letter of January 25, 1972, are returned. 
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[ B-173248 J 


Contracts—Negotiation—Evaluation Factors—Manning Require- 
ments—Noncompliance 


The relaxation of the manning requirements during negotiations with the low 
offeror under a request for quotations (RFQ) to perform maintenance and 
operation services for a technical laboratory for a 1-year period with two 1-year 
options, after assuring offerors at a prequotation conference that the minimum 
manning requirements of the RFQ would be enforced and a penalty levied for 
noncompliance, even if performance was satisfactory, without providing all 
offerors in the competitive range an opportunity to reconsider their offers 
was contrary to paragraph 3-805.1(e) of the Armed Services Procurement 
Regulation, and the options should not be exercised, notwithstanding the award 
was made with the understanding that satisfactory performance with less than 
the specified minimum personnel would be acceptable and no price reduction 
required. 

Contracts—Awards—Small Business Concerns—Size—Conclu- 


siveness of Determination 


A determination by the Size Appeals Board of the Small Business Administra- 
tion that the low offeror under a request for quotations was qualified as a 
small business concern on both the date for receipt of quotations and the date 
of award is conclusive pursuant to 15 U.S.C. 637(b) (6), which states that 
“Offices of the Government having procurement or lending powers * * * shall 
accept as conclusive the Administration’s determination as to which enterprises 
are to be designated ‘small-business concerns.’ ” 

To the Secretary of the Air Force, February 24, 1972: 

We refer to letter SPPM of October 4, 1971, and prior correspond- 
ence, from the Contract Management Division, Directorate of Pro- 
curement Policy, Deputy Chief of Staff, Systems and Logistics, fur- 
nishing reports on the protest of Tecdata, Inc., against the award of 
contract No. F04693-71-C-0084 to Action Industries, Inc., under 
request for quotations (RFQ) No. F04693-71-Q-0003, issued by the 
Base Procurement Division, Los Angeles Air Force Station, 
California. 

The RFQ, issued on March 26, 1971, requested quotations from ap- 
proximately 30 prospective offerors for a fixed-price contract cover- 
ing the performance of maintenance and operations services for the 
civil engineering, prototype technical laboratory, and classified mate- 
rials destruction functions at the Los Angeles Air Force Station. 
Quotations were to be submitted by May 3, 1971. The procurement 
was a 100 percent small business set-aside. Upon receipt, each quota- 
tion was to be evaluated on the basis of its management and technical 
proposals. Negotiations were then to be conducted with all offerors 
whose proposals were determined by the evaluation board to be with- 
in the competitive range. Award was to be made to that offeror sub- 
mitting the best quotation, price and other factors considered. Of the 
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seven quotations received, the three that were considered to be within 
the competitive range were: 


Offeror Score 
Action Industries, Inc. (Action) 945 
Interserveo, Inc. (Interservco) 1007 
Tecdata, Inc. (‘Tecdata) 976 


The quotations were scored on the basis of a possible total of 1,440 
points. 

Thereafter, negotiations were conducted with each of these offerors, 
and by letter of May 20, the contracting officer requested each offeror 
to submit its best and final prices on or before May 24. Although the 
contract was to cover a 1-year period with two 1-year options and 
prices were to be submitted for each year, the low offeror was to be 
determined on the basis of the total price submitted for the 3-year 
period. The final prices for the 3-year period were as follows: 





Offeror Net Price 
Action $5, 053, 416. 80 
Interservceo 5, 064, 851. 53 
Tecdata 5, 183, 300. 69 


A determination was made to award the contract to Action. Under a 
determination that the procurement was urgent, award was made to 
Action on June 23, 1971, notwithstanding a protest by Tecdata. 

By message of June 11, 1971, and subsequent correspondence, Tec- 
data had protested the award of the contract. The first basis for the 
protest was that Action was not a small business concern. The second 
basis was that Action was supplying less than the 142 minimum per- 
sonnel required under the contract without being penalized therefor 
and that, consequently, Action must have known that it would not be 
required to furnish all the personnel and must have computed its final 
prices accordingly. If so, it is contended, all offerors were not submit- 
ting quotations on the same basis. 

The question as to whether Action was a small business concern was 
submitted to the Small Business Administration. The Size Appeals 
Board on December 15, 1971, in reconsidering its decision of October 8 
that Action was not a small business, determined Action to have been 
qualified as a small business concern on both the date for receipt of 
quotations and the date of award. In 15 U.S.C. 637(b) (6), it is stated 
that “Offices of the Government having procurement or lending 
powers * * * shall accept as conclusive the Administration’s deter- 
mination as to which enterprises are to be designated ‘small-business 
concerns,’ ” Since the decision of the SBA is conclusive by statute, the 
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protest regarding the small business status of Action is denied. 44 
Comp. Gen. 271, 278 (1964) and 46 id. 898, 900 (1967). 

As regards the second basis for the protest, we note that part IV, 
section “M,” attachment “A,” section 1 of the RFQ, states as follows: 
1.01 Work Statement 


eT * 
B. Description of Services. The contractor shall be expected to furnish as 
minim) and 


um req the * * * minimum number type of per 
contained in Addendum No. II to Attachment A in order to perform 
tisfactorily necessary * * This does not restrict the con- 


tractor from additional property or employing additional per- 
sonnel if he determines such is required for him to accomplish his work. 


Part IV, section “M,” addendum No. II, attachment “A” of the RFQ 
provides a list with job descriptions of 133 contractor personnel. Part 
IV, section “M,” attachment “A,” section XVI, specifically sets out 
the work hours for each of these personnel. Each is to be employed 
on the basis of a 40-hour workweek. Part IV, section “M,” attachment 
“B,” of the RFQ lists four personnel to be assigned to the prototype 
technical laboratory function and their hours of employment. Part IV, 
section “M,” attachment “C” lists five personnel to be assigned to the 
classified materials destruction function and their hours of employ- 
ment. These nine personnel are also to be employed on the basis of a 
40-hour workweek. 

Further, at the prequotation conference held on April 6, 1971, the 

following questions were among the 20 posed and answered : 

17. Reference Part IV Sec. M Para 1.01B “Description of Services” and 1.06A 

OW Force” 
(a) The Statement of Work clearly requires that the Contractor provide 
sufficient personnel to perform the required services satisfactorily. How- 
ever, is the Contractor required to provide the minimum personnel 
specified in Addendum II to Attachment A if he is able to perform the 
services satisfactorily with a lesser number of employees? 
Answer: Yes. The Contractor is required to furnish the minimum number 
of personnel as set forth in Addendum II to Attachment A. 

(b) If the Contractor is required to provide the minimum personnel specified 
in Addendum II to Attachment A, is there a penalty levied on the Con- 
tractor for hours not provided, assuming that the services are being 
performed satisfactorily? 

Answer: Yea, 

* * a a + . ° 

19. Reference Part IV Section M, Addendum IT Attachment A. Is the total num- 

ber of personnel (138) the absolute minimum which must be provided or can 
contractor provide leas people? 

Answer: Yes. The total number of personnel is the minimum. 
The contracting officer subsequently furnished all the prospective 
offerors a written list of the questions and answers. 

Apparently, the nature and scope of the penalty clause that was to 

be applicable when less than the minimum number of personnel was 


furnished were to be formulated during negotiations to be held with 


475-947 O - 73 - 36 
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acceptable offerors. ' The Base Civil Engineer noticed the omission of 
such a clause from the RFQ and brought this to the attention of the 
contracting officer. He was told that the matter would be taken care 
of during negotiations. We also note that the fixed-price contracts for 
these services held by Tecdata during the 2 previous years contained 
a deduction clause providing that if the contractor failed to furnish 
the minimum number of man-hours, that number being based on the 
minimum manning requirement of 175 personnel for the first contract 
and 144 personnel for the second contract, the contract prices were to 
be reduced by an hourly rate, 

An investigation conducted by our Office into this procurement. 
revealed no information in the records covering the preaward nego- 
tiations between the contracting officer and Action which would indi- 
cate that the firm was told in advance of submitting its price quotation 
that less than 142 personnel could be used in performing the work 
required. It further revealed that no mention was made during nego- 
tiations to any offeror that minimum manning was not mandatory 
until the final negotiation session with Action. At this final session, the 
Base Civil Engineer stated that it was his opinion that the contractor 
would be required to provide the minimum number of personnel at 
all times. The president of Action took exception to the statement on 
the grounds that the requirement was impossible to accomplish and 
was inconsistent with the fixed-price nature of the RFQ. The record 
of negotiation indicates that as a result of the discussion some thought 
was given to requiring the contractor to provide 142 personnel with 
variations subject to the approval of the contracting officer and to 
provide for amendment of the contract if the workload diminished 
or increased over a continuous period of time. However no such pro- 
visions were included in the contract. 

In addition, SAMSO Form 126, Attachment 1, dated June 10, 1971, 
from the Air Force Procurement Review Committee, contained the 
following clause to be added to the contract : 


B. In the event the contractor fails to furnish the minimum manning require- 
ments, as required by A above, the parties shall negotiate a reduction in the con- 
tract price at the end of each month contractor fails to meet such minimum 
manning requirement * * *. 

The requirement for the clause was deleted by the Review Committee 
on June 20, 1971, as a result of conversations between the contracting 
officer and a member of the Review Committee. A different clause was 
incorporated into the contract by the addition of paragraph 19, part 


TI, section “J”, which provides as follows: 
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19. MANNING REQUIREMENTS 


A. The Manning Requirements set forth in Part IV, Section M, Addendum 
No. II, Attachment A, Attachment B, and Attachment © are considered 
the minimum necessary by the Government to perform all the work under 
this Contract. The Contractor shall provide the Contracting Officer with 
periodic reports when and as called for by the Contracting Officer, but in 
no event less than once a month. 


Further evidence of the basis upon which the contract was awarded 
is included in a June 23, 1971, letter from Action to the Base Procure- 
ment Division signed by the president of Action and concurred in by 
the contracting officer : 

* * * the position of the Air Force and Action Industries, Inc., concerning 
the number of personnel required, as discussed and mutually agreed during 
negotiations, is: the Air Force considers 142 personnel the minimum necessary 


to perform all the work under the contract; however, satisfactory performance 
with less than 142 personnel will be acceptable, with no deductions being 


applicable. 

Since the time of contract award, as the investigation conducted by 
our Office indicates, the contractor rarely, if ever, has furnished 142 
personnel. Apparently, there have been more than a few days during 
which less than 100 personnel have been furnished. The contractor does 
not include the number of personnel furnished in his monthly report 
submitted under the “Manning Requirements” clause of the contract. 
Considering this, and as it is the opinion of the contracting officer 
that the number of personnel the contractor provides is irrelevant as 
long as he performs his work satisfactorily, we fail to see why the 
contracting officer felt constrained to tell the president of Tecdata at 
a conference held on July 8, 1971, that Action was being required to 
furnish the minimum number of personnel, even though the contract- 
ing officer had specifically been informed by the Base Civil Engineer 
that Action was not furnishing this minimum number of personnel. 

In view of the June 23, 1971, agreement we are unable to conclude 
that the utilization by Action of less than 142 employees is contrary 
to the intention of the contracting officer and Action under the con- 
tract. Nevertheless, it is our view that the prequotation conference and 
the RFQ were misleading in that the former had indicated that the 
total number of manning in the RFQ was the absolute minimum and 
the latter specifically set forth the various job descriptions, the num- 
ber of persons for each job description, and the specific duties, experi- 
ence and education pertaining to each job description. Further, each 
offeror was required to list each of the 142 personnel with the hourly 
wage rate and resulting expense of employing each as a part of sub- 
mitting its proposed price. There is nothing in the record which indi- 
cates that anyone other than Action was specifically advised that the 
listed personnel requirements would not have to be complied with in 
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the performance of the contract. The relaxation of that requirement 
without providing all offerors in the competitive range an opportunity 
to consider the effect of such action upon their offers was contrary to 
regulations. See ASPR 3-805.1(e). 

Accordingly, in view of the foregoing, we believe that new proposals 
should be solicited rather than exercising the options in the contract 
with Action and we so recommend. 


[ B-159325 J 


Veterans Administration—Employees—Medical and Surgery— 
Qualifications—Licensing 


The use by the Veterans Administration’s Department of Medicine and Surgery 
of physicians who have been granted a temporary or limited license to practice 
medicine, surgery, or osteopathy, from a State where the appropriate State Board 
has made a determination that the applicant is professionally qualified to prac- 
tice in that State, but does not qualify for a regular license, because he has not 
complied with various technical requirements—either statutory or administra- 
tive—such as residency or citizenship requirements, may be continued for a pe- 
riod not to exceed 18 months in view of the inability of the Department to hire 
medical personnel with permanent or unrestricted licenses, provided that the 
VA also determines in accordance with 388 U.S.C. 4106(a) that the individual in- 
volved is professionally qualified to practice medicine, surgery or osteopathy. 


To the Administrator, Veterans Administration, February 28, 
1972: 


Your letter of December 17, 1971, with enclosures, requests our ad- 
vice as to whether physicians who have been granted temporary or 
limited medical licenses, may be considered to be licensed to practice as 
required by 38 U.S.C. 4105, which provides: 


(a) Any person to be eligible for appointment to the following positions in 
the Department of Medicine and Surgery must have the applicable qualifications : 
(1) Physician— 

Hold the degree of doctor of medicine or of doctor of osteopathy from a 
college or university approved by the Administrator, have completed an 
internship satisfactory to the Administrator, and be licensed to practice 

, surgery, or osteopathy in a State * * * [Italic supplied.] 


The pertinent facts, as described in your letter, are: 


There are a number of states which grant forms of temporary or limited 
licenses without having required the physician to pass a professional examina- 
tion, examples of which are West Virginia and California. * * * After the 
appropriate State Board has made a determination that the individual appli- 
cant is, in fact, professionally qualified to practice medicine, it will issue him 
a license to practice medicine in a particular VA hospital, as in the case of 
West Virginia, or it will issue him a license to participate in the professional 
activities of the approved medical school and in the programs of the affiliated 
hospitals conducted by the medical school, as in the case of California. The ap- 
plicant has not yet taken the state medical license examination, usually because 
he has not complied with various technical requirements, either statutory or ad- 
ministrative, such as a prescribed period of residency in the state, or a require- 
ment of U.S. citizenship. 
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You refer to our decision of August 1, 1966, B—159325, wherein we 
held that a certificate of registration issued under the provisions of 
2 D.C. Code 133 could not be considered a license to practice medi- 
cine in the District of Columbia for the purposes of 38 U.S.C. 4105. 
We stated therein that : 

* * * This is so because the act does not provide that the certificate is a li- 
cense to practice medicine but merely that certificates may be issued to medical 
officers of the Federal Government as evidence of the fact that the law permits 
them to practice medicine in their official capacity in the District of Columbia 
without a District of Columbia license. 

You state that your Department of Medicine and Surgery has hired 
a number of individuals with temporary or limited licenses in areas 
where physicians with permanent unrestricted licenses could not be 
obtained. You suggest that our 1966 decision may be distinguished 
from the instant situation on the basis that the States here involved 
have determined that the individual applicant is, in fact, profession- 
ally qualified to practice medicine, whereas in our 1966 case, the physi- 
cian’s qualifications were not considered or examined prior to the 
issuance of the certificate of registration. 

You ask whether this Office would be required to object to the Vet- 
erans Administration (VA) continuing individuals, who have been 
granted temporary or limited licenses, on its rolls for a period not 
to exceed 18 months to enable them to complete the statutory require- 
ments for permanent or unrestricted licenses or until they can be re- 
placed with fully licensed individuals in a feasible manner which will 
not seriously affect the VA’s ability to continue to treat veterans in 
States where fully licensed physicians are difficult to recruit. 

We agree that the instant situation is distinguishable from our 1966 
decision in that the States involved have determined that the individ- 
ual applicant is, in fact, professionally qualified to practice medicine, 
etc., whereas in our 1966 case the physician’s qualifications were not 
examined prior to the issuance of the certificate of registration. Also, 
as distinguished from the practice of the District of Columbia, some 
States issue temporary or limited licenses to individuals wishing to 
practice in a hospital (or elsewhere) operate by other than the VA 
or other Federal agency, so that it is clear that such licenses are not 
always issued solely because the physician is employed by the United 
States. 

Also we have considered in connection with the matter 38 U.S.C. 
4106(a), which provides: 

(a) Appointment of physicians, dentists, and nurses shall be made only after 
qualifications have been satisfactorily established in accordance with regula- 
cm epapamnney by the Administrator, without regard to Snenerers require- 

Considering the foregoing, we would have no objection to the VA 
continuing on its rolls for a period not to exceed 18 months, physicians 
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who have been granted a temporary or limited license to practice 
medicine, surgery or osteopathy, from a State where the appropriate 
State Board has made a determination that the applicant is, in fact, 
professionally qualified to practice medicine, etc., in that State, but 
does not qualify for a regular license, because he has not complied 
with various technical requirements—either statutory or administra- 
tive—such as residency or citizenship requirements, provided that the 
VA also determines—in accordance with 38 U.S.C. 4106(a)—that the 
individual involved is professionally qualified to practice medicine, 
surgery or osteopathy. 
The question presented is answered accordingly. 


[ B-174851 J 


Buy American Act—Applicability—Contractors Purchases from 
Foreign Sources—lItems not for Inclusion in Contract Performance 


Since the award by a Government joint venture prime contractor of a subcon- 
tract to a Canadian firm for mobile office units manufactured in Canada for its 
own use while constructing an anti-ballistic missile site in Montana was not sub- 
ject to the Buy American Act, 41 U.S.C. 10a-d, the award did not violate the 
act nor the Armed Services Procurement Regulation, notwithstanding any ad- 
verse effect on the domestic trailer industry. Not only does the act not apply 
to the contractor’s purchases for his own use, as they are not to become a 
permanent part of the structure being constructed for the Government, the 
mobile units are not considered components of the construction material as 
defined in the Buy American clause of the contract, which conforms to the act, 
and the procurement regulations, nor do they constitute end products acquired 
for public use as contemplated by the act. 


To Mico Mobile Sales and Leasing Company, February 29, 1972: 


We refer to your protest, by letter of December 17, 1971, addressed 
to the Department of the Army, against award by the joint venture 
of Peter Kiewit Sons Company and Associates, a Government prime 
contractor, of a subcontract to a Canadian firm for the furnishing of 
mobile office units manufactured in Canada. The contract is DACA87-— 
72-C-0019, which involves construction of an anti-ballistic missile 
(ABM) site at Conrad, Montana, and the subcontractor is ATCO 
Industries. 

You maintained in the above letter that inasmuch as the prime con- 
tract is being financed by United States taxpayers, the Buy American 
Act, 41 U.S.C. 10a-d, should apply to preclude award of the subcon- 
tract in question. In response to your protest the contracting officer for 
the Huntsville Division, Corps of Engineers, Department of the Army, 
advised you as follows: 

As Contracting Officer for the prime contract for A.B.M. Site construction 
work near Conrad, Montana, I am replying to your letter of December 11, 1971, 


which you addressed to Mr. Dell McOuaig. Mr. McCuaig, as my authorized 
representative, consented to award of the subcontract to which you protest. 
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The Buy American Act does not apply to purchases made by a contractor solely 
for his own use and which are not to become a permanent part of the structure 
or facility being constructed for the Government. The office space procured 
under the subcontract with ATCO Industries is for the sole use of the contractor 
and does not become a part of the permanent facilities being constructed for 
the Government. 

Mr. McCuaig was aware of the foreign origin involved in the proposed sub- 
contract and carefully considered applicability of Buy American Act restrictions 
prior to consenting to the award of the proposed subcontract. 

There are inclosed for your further information excerpts from the Armed 
Services Procurement Regulation (ASPR) which controlled approval action on 
the ATCO subcontract. 


In the protest papers which a member of Congress has forwarded 
to our Office for consideration, you specifically question whether the 


subcontract award is in accord with the intent of the Buy American 
Act. 

The record indicates that the prime contract, which was awarded 
on December 2, 1971, was for Phase IT construction at the Malmstrom 
SAFEGUARD sites, and included the following clause prescribed by 
Armed Services Procurement Regulation (ASPR) 18—509.5 for use in 
construction contracts : 


BUY AMERICAN ACT (1966 OCT) 


a. Agreement. In accordance with the Buy American Act (41 U.S.C. 10a-10d), 
the Contractor agrees that only domestic construction material will be used (by 
the Contractor, subcontractors, materialmen, and supplies) in the performance 
of this contract, except for nondomestic construction material listed in “Non- 
domestic Construction Materials” clause, if any, of this contract. 

b. Domestic construction material. Construction material means any article, 
material, or supply brought to the construction site for incorporation in the 
building or work. An unmanufactured construction material is a “domestic con- 
struction material” if it has been mined or produced in the United States. A 
manufactured construction material is a “domestic construction material” if it 
has been manufactured in the United States and if the cost of its components 
which have been mined, produced, or manufactured in the United States ex- 
ceeds 50 percent of the cost of all its components. “Component” means any ar- 
ticle, material, or supply directly incorporated in a construction material. 

c. Domestic component. A component shall be considered to have been “mined, 
produced, or manufactured in the United States” (regardless of its source in 
fact) if the article, material, or supply in which it is incorporated was manu- 
factured in the United States and the component is of a class or kind deter- 
mined by the Government to be not mined, produced, or manufactured in the 
United States in sufficient and reasonably available commercial quantities and 
of a satisfactory quality. (ASPR 7-602.20) 


The record further indicates that the subcontract, which covers pro- 
curement of office trailers and relocatable steel buildings, was awarded 
to ATCO Industries, Houston, Texas, on or about December 15, 1971, 
with approval of the contracting activity, which was on notice that the 
trailers were to be manufactured in Canada. 

The contracting officer states that neither the trailers nor the relo- 
catable steel buildings were specified as a requirement of the prime 
contract; that there is no intent that the Government acquire title 
thereto; and that while the items will be brought to the construction 
site, they are not for incorporation in the building or the work but 
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are being procured solely for the contractor’s use. In addition, the 
contracting officer urges that the items do not constitute construction 
material but are analogous to contractor plant equipment such as scaf- 
folding forms, tools and vehicular equipment which, whether already 
owned or newly acquired by the contractor, are used in performance of 
the contract. The contracting officer accordingly contends that the 
Government had no right to prevent the prime contractor from pur- 
chasing the trailers of Canadian manufacture, and that the subcon- 
tract procurement was lawfully effected and was not in violation of the 
contract provisions or ASPR. 

The Buy American Act includes the following pertinent provisions: 


American materials required for public use. 


Not withstanding any other provision of law, and unless the head of the depart- 
ment or independent establishment concerned shall determine it to be incon- 
sistent with the public interest, or the cost to be unreasonable, only such un- 
manufactured articles, materials, and supplies as have been mined or produced 
in the United States, and only such manufactured articles, materials, and sup- 
plies as have been manufactured in the United States substantially all from ar- 
ticles, materials, or supplies mined, produced, or manufactured, as the case may 
be, in the United States, shall be acquired for public use. * * * [41 U.S.C. 10a] 

Contracts for public works ; specification for use of American materials ; black- 
listing contractors violating requirements. 

(a) Every contract for the construction, alteration, or repair of any public 
building or public work in the United States growing out of an appropriation 
heretofore made or hereafter to be made shall contain a provision that in the 
performance of the work the contractor, subcontractors, materialmen, or sup- 
pliers, shall use only such unmanufactured articles, materials, and supplies as 
have been mined or produced in the United States, and only such manufactured 
articles, materials, and supplies as have been manufactured in the United States 
substantially all from articles, materials, or supplies mined, produced, or manu- 
factured, as the case may be, in the United States * * *. [41 U.S.C. 10b] 


The language of the Buy American Act clause used in the prime 
contract is consistent with the provisions of the Buy American Act. 

Since the trailers and the relocatable office buildings which the prime 
contractor is procuring from ATCO Industries are not to become part 
of the buildings or other structures which are being constructed under 
the prime contract, it is apparent that they are not components of the 
construction material, as defined in the Buy American Act clause and 
the procurement regulations. Further, since the items do not constitute 
property which is required by the contract to be furnished to the Gov- 
ernment, and we are advised that title will not vest in the Government, 
it is also apparent that they are not end products acquired for public 
use as contemplated by the Buy American Act. 

In the circumstances, although the importation into the United 
States of the foreign source trailers undoubtedly has an adverse im- 
pact on the domestic trailer industry, we are unable to conclude that 
there has been any violation of the existing provisions of the Buy 
American Act and the ASPR in the award of the subcontract, Your 
protest is therefore denied. 
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[ B-172243 J 


Transportation—Overcharges—Tender Cancellation Disputed 


Rate tenders which offer reduced freight rates pursuant to section 22 of the 
Interstate Commerce Act (49 U.S.O. 22 and 317(b)) on Government traffic are 
continuing offers to perform transportation services for stated prices, and as 
continuing offers, power is created in the offeree to make a series of separate 
contracts by a series of independent acceptances until at least 30 days written 
notice by either party to a tender of the cancellation or modification of the 
tender is received. Therefore, where the Military Traffic Management and Termi- 
nal Service maintains supplements cancelling or modifying four rate tenders 
were not received and the carrier insists they were mailed, a question of fact is 
raised and the administrative statements must be accepted, and the over- 
charges resulting from the controversy are for recovery from the carrier either 
directly or by deduction from any amounts subsequently due the carrier as 
provided by 49 U.S.C. 66. 


To William S. Richards, March 2, 1972: 


We refer t6 your letter dated January 28, 1972, written in behalf 
of Barton Truck Line, Inc. (hereafter Barton). We have considered 
your letter as a request for reconsideration of the position taken in 
our letter of July 7, 1971, B-172243, to Barton, concerning the effective 
date of supplements cancelling or modifying four rate tenders pre- 
viously issued by Barton in which, pursuant to section 22 of the In- 
terstate Commerce Act, made applicable to motor carriers by section 
217(b), 49 U.S.C. 22 and 317(b), it offered reduced freight rates on 
certain Government traffic. We neld in our letter of July 7, 1971, to 
Barton, that the tenders remained unchanged and in effect until 30 
days after receipt by the Military Traffic Management and Terminal 
Service (MTMTS) of copies of the supplements mailed September 
8, 1970. 

Each of the tenders includes a paragraph headed “TERMINATION 
OR MODIFICATION OF TENDER” providing that the tender may 
be cancelled or modified by written notice of not less than 30 days 
by either party to the other. 

Rate tenders like these are considered to be continuing offers to 
perform transportation services for stated prices. 43 Comp. Gen. 54, 
59 (1963) ; 39 zd. 352 (1959) ; 37 id. 753, 754 (1958). As continuing 
offers they create in the person to whom the offers are made (the offeree) 
the power to make a series of separate contracts by a series of inde- 
pendent acceptances, and that power is good until effectively revoked 
by the person making the offers. Corbin on Contracts, section 38; 
Williston on Contracts, 8rd Ed., section 58; Restatement of Con- 
tracts, section 44. And it is settled that to be effective the offeror’s 
revocation of an offer must be communicated to the offeree. United 
States v. Sabin Metal Corporation, 151 F. Supp. 683, 687 (1957), 
affirmed 253 F’. 2d 956. Corbin on Contracts, section 39; Williston on 
Contracts, sections 56, 89; Restatement of Contracts, sections 41, 69. 
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The general rule is summarized in Corbin on Contracts, section 39, 
Notice of Revocation Necessary, pages 165-6, which reads in part: 

If there has been no express provision as to the mode of revocation, either 
in the terms of the offer as originally made or by some other communication to 
the offeree, a power of revocation exists none the less. The decisions have estab- 
lished the rule in such cases, however, that revocation is not effective unless it 
has been communicated to the offeree. It is not enough merely to mail a notice of 
revocation, properly addressed to the offeree; his power of acceptance will re- 
main unaffected until the letter has been received by him. It has not yet been 
determined whether, in order to be effective, the letter of revocation must have 
been actually read by him. It is here suggested, however, that it should be held 
effective as soon as the offeree has had a reasonable opportunity to open and 
read the letter after it has been put into his hands or has been delivered at his 
business or home address. 

* * * Unless a power of revocation without notice is expressly reserved * * * 
a message of revocation is not effective to terminate the power of acceptance 
until it is received. 

In this respect a revocation of offer differs from an acceptance of offer; and 
it is reasonable that they should differ. An offeror invites an acceptance by the 
offeree and, because of the custom of men, has reason to know that the offeree 
will regard his expression of acceptance as closing the deal and as justifying 
immediate steps toward performance or other action in reliance. The offeree, 
on the other hand, has never invited a revocation of the offer and usually has 
no reason to expect one. This is again considered in discussing acceptance by 


See, also, 17 C.J.S. Contracts, section 50d. 
Cf. Corbin, section 78, page 340: 
So, also, where in an already completed contract, a power of revocation or 


termination by notice is reserved, the notice is not operative until actually 
received. 


Furthermore, the use in the “TERMINATION OR MODIFICA- 
TION” paragraph of each offer of the phrase “written notice” likely 
would be construed to mean a communication received. See V.L.2.B. 
v. Vapor Recovery Systems Company, 311 F. 2d 782, 785 (1962) ; 
United States v. Continental Casualty Co., 245 F. Supp. 871, 873 
(1965) ; cf. Corbin on Contracts, section 78. And cf. Benedict v. Andal- 
man, 475 P. 2d 593 (1970) : notice sought to be served by mail is not 
effective until it is received by the one sought to be served. 

Thus the Government’s position is that the tenders were in effect 
until 30 days after written notice of the cancellation or modification 
of them was received by the Government’s duly authorized agent, in 
this instance the Commander, MTMTS, as specifically provided in 
the rate tenders. 

You state that Barton’s position is that on April 22, 1970, it mailed 
to MTMTS 2 signed and 23 unsigned copies of supplements to Barton’s 
section 22 tenders in accordance with MTMTS regulations. 

You also state that you can prove that supplements cancelling or 
modifying the tenders were mailed on April 22, 1970, and that you 
have personally interviewed the parties responsible for preparing and 
mailing them. And as proof of the fact that written notice of the 
cancellation or modification of the tenders was received by the Com- 
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mander, MTMTS, Barton rests its case on the rule of evidence that 
where proof is given that a letter has been duly mailed, a presumption 
of the receipt of the letter by the sendee arises. 29 Am. Jur. 2d Evi- 
dence § 193, p. 246. But the next sentence of that section reads: 


* * * On the other hand, proof of the failure of a letter to arrive at its destina- 
tion raises a presumption that it was never mailed. 


Loving v. Allstate Ins. Co., 149 N.E. 2d 641, 644 (1958), involved 
the rule of evidence that you are relying on; the court said that “proof 
of the due mailing of a letter raises the presumption of its receipt, and 
when the receipt thereof is denied, the effect is to raise an issue of fact.” 
This general rule is recognized in the Tenth Circuit, Crude Oil Corp. 
of America v. Commissioner of Internal Revenue, 161 F. 2d 809, 810 
(1947), and in the Court of Claims. McCallin v. United States, 180 Ct. 
Cl. 220, 227 (1967). Cf. Patrick v. Bowman, 149 U.S. 411, 424 (1893) : 
“Bowman denies that he ever received this letter, and as there is no 
direct evidence that he did, his denial must be accepted as conclusive.” 

We have no direct knowledge whether the notices cancelling or 
modifying your offers which you allege and indicate you can prove 
were mailed on April 22, 1970, were received by MTMTS. But as you 
know the officers and personnel at MTMTS responsible for receiving 
such notices report and maintain that such notices were not received. 
In such a factual matter we are required to accept the statement of 
facts furnished by the administrative officers of the Government. 45 
Comp. Gen. 99, 100 (1965) ; 16 id. 325, 329 (1936). Also, while you 
may be able to produce evidence of mailing of the notices on April 22, 
1970, it seems clear that you are in no position to establish, in the face 
of the administrative report to the contrary, that they were received 
by MTMTS. And in view of such report, the presumption of receipt 
upon proof of due mailing must be considered to have been rebutted. 

Accordingly, the position taken in our letter of July 7, 1971, to 
Barton is affirmed and uniess Barton refunds the involved outstanding 
overcharges resulting from this controversy, our Transportation Divi- 
sion, in accordance with its usual procedures, will in due course deduct 
the amounts of the overcharges from any amounts subsequently found 
due as provided by 49 U.S.C. 66. 


[ B-174298 J 
Bids—Omissions—Failure to Bid on All Rems 


The low bid that omitted the price of the “Hnvironmental Protection” item con- 
tained in an invitation for bids to repair a portion of the Mississippi River banks, 
a price the bidder alleges was included in the basic bid price, is a nonresponsive 
bid that may not be considered for an award, for although the environmental 
work could have been treated as an inherent part of the job, it was regarded 
as material and listed as a separate item calling for a separate price and, there- 
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fore, the omission should not be waived as a minor informality. To do so would 
ignore the rule that where there is any substantial question as to whether the 
bidder upon award could be required to perform all of the work called for if he 
chose not to, the integrity of the competitive bid system requires that the bid be 
rejected as, at the least, ambiguous unless the bid otherwise affirmatively indi- 
cates that the bidder contemplated performance. 


To the Secretary of the Army, March 2, 1972: 

Your letter of November 17, 1971, reference DAEN-GCC, with at- 
tachments, concerns the protest by Massman Construction Company, 
against the proposed award of a construction contract to another con- 
cern under invitation for bids No. DACW 43-72-B-0004, issued by 
the United States Army Engineer District, St. Louis, for repairing 
the banks of a certain portion of the Mississippi River. 

The Bidding Schedule and pertinent portion of the NOTES appear 
as follows on Page BS.1 of Amendment No. 0002: 








Item Quan- Unit Estimated 
No. Description tity Unit price amount 
1. Stone: 

(a) Mobilization and Demobili- sum job $ 

zation. 

(b) Stone; Dike (Quarry-Run) 75, 000 ton $ 

(c) Stone; Bank Paving 20, 000 ton 
» >. Environment Protection sum job 

Total $ 


NOTES: (a) oo shown on the BIDDING SCHED- 
ULE are estimated magntittns except when the 
unit is shown as “‘job”’. 

» + * *” * * * 

(e) Item No. 1 has been subdivided into three sub- 

items. A bid for the work shall include a bid for 
each of these sub-items. Bidders should refer to 
paragraph SP-16 of the Special Provisions 
before preparing their bids for this item. 

Bids were opened on October 7, 1971, and the apparent low bidder 
was Wayne B. Smith, Incorporated (Smith), with a total bid price 
of $500,000. Massman Construction Company’s total bid price of 
$502,852 was second low. 


The Bidding Schedule in Smith’s bid was filled in as follows: 


1. Stone: 
(a) Mobilization and demobiliza- sum job $15, 000. 00 
tion 
(b) Stone; Dike (Quarry-Run) 75, 000 ton $5. 00 375, 000. 00 
(c) Stone; Bank Paving 20, 000 ton 5.50 110, 000. 00 
2. Environment Protection sum job aS 


Total $500, 000. 00 


After examining the bids, the procuring activity decided to obtain 
verification from Smith of its intended price for item 2. On October 8, 
1971, the procuring activity was orally advised by Smith that the price 
for item 2 was included in item 1. This was confirmed by Smith’s letter 
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of October 8, 1971, received by the procuring activity on October 12, 
1971. 

Massman initially protested by telegram dated October 7 to the pro- 
curing activity; on October 8 Massman filed its telegram of protest 
to our Office. Massman contended that the omission of a price for item 
2 renders Smith’s bid nonresponsive. A ward is being withheld pending 
our resolution of the protest. 

Section 4 of the specifications, the Environment Protection section, 
generally provides that the contractor shall do all work required for 
prevention of environmental pollution which may occur “during and 
as the result of” contract performance. The contractor must submit 
written proposals for pollution control within 10 days after receipt 
of notice to proceed and also meet with contracting representatives to 
develop mutual understandings with respect to the pollution control 
program. Some of the specific requirements are related to prevention 
of landscape defacement ; restrictions on constructing temporary roads 
and embankments; post-construction cleanup and taking appropriate 
measures to avoid pollution of water resources. The contractor and 
subcontractors are required to comply with applicable Federal, State 
and local laws concerning environmental pollution. If the contracting 
officer gives written notice of noncompliance with applicable law and 
regulations, the contractor is required to take corrective action. Failure 
to promptly take corrective action entitles the contracting officer to 
stop all or a portion of the work, in which event the contractor agrees 
not to make any claims for excess costs or time extensions resulting 
from issuance of the stop work order. 

Paragraph 9 of the provisions to be read in conjunction with the 
Instructions to Bidders (Standard Form 22), which is a part of the 
invitation, deleted paragraph 10(c) of Standard Form 22 and sub- 
stituted the provision that: “Award will be made as a whole to one 
bidder.” 

Also pertinent is paragraph 5(b) of Standard Form 22, Instructions 
to Bidders, which provides as follows : 

(b) The bid form may provide for submission of a price or prices for one or 
more items, which may be lump sum bids, alternate prices, scheduled items re- 
sulting in a bid on a unit of construction or a combination thereof, etc. Where the 
bid form explicitly requires that the bidder bid on all items, failure to do so will 


disqualify the bid. When submission of a price on all items is not required, bidders 
should insert the words “no bid” in the space provided for any item on which no 


price is submitted. 

On the first page of Standard Form 21 there is a section entitled 
“DESCRIPTION.” Under subparagraph (a) the bidder was to indi- 
cate the work to be performed by his own organization and Smith fiiled 
in “ALL WORK.” Under subparagraph (b) the bidder was to indi- 
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cate the percent and the estimated cost of the work he would do himself 
and Smith filled in “100 percent” and “$500,000.” 

The contracting officer in a report of October 29, 1971, recommended 
that Smith’s bid be considered nonresponsive since it could not be 
ascertained from the bid documents that he intended to be bound to 
perform item No. 2 at his bid price. The General Counsel of the Corps 
of Engineers takes a contrary view on the grounds that Smith could 
not sign the contract and then allege that he was not obligated to per- 
form the total job including the environmental protection measures 
at the total price bid. 

It is urged by counsel for Smith that the failure to include a separate 
price on a “minor individual lump sum item” should be waived as a 
minor informality. In this connection counsel notes that the work con- 
cerns repairs to levees by piacing stone from a barge; that there are 
no trees to cut and burn, haul roads to build or other major items fall- 
ing within the environmental protection provisions of the specifications 
which would be reflected in item No. 2. 

The work covered by item No. 2 is described in section 4 of the 
Specifications. The description covers nearly four pages of instruc- 
tions; two paragraphs relate to keeping water free of contamination 
and debris. While it is true that the contractor is required to comply 
with Federal, State and local anti-pollution laws, we are not in a 
position to determine that compliance with those laws would auto- 
matically constitute compliance with the environmental protection 
provisions of the specifications. 

In terms of the amounts otherwise bid for this item and the emphasis 
placed on it in the specifications, we cannot dismiss the failure of 
Smith to bid on the item as a minor informality. We have indicated 
that a requirement important enough to specify in extensive and finite 
detail should be regarded as material. 40 Comp. Gen. 458, 460 (1961). 
That standard appears to be applicable here also. 

It has also been urged that the environmental protection work is an 
inherent part of the job and need not be set out as a separate item. 
Certainly, the work could be performed without environmental pro- 
tection. Indeed, one of the problems with our environment is that work 
of this general type was performed in the past without such protection. 
We agree that item No. 2 relates to the manner in which the work re- 
sulting in an end product will be performed rather than the nature 
of the end product to be provided. We also agree that the specifications 
could have been written to incorporate the environmental protection 
work in the price of the other items. In fact, we note that. sections 42 
and 47 of the General Provisions may be said to fall precisely into the 
category of environmental protection work to be performed by the 
contractor as part of the job without an individual bid item. However, 
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the terms of the IF'B were not so fashioned. Environmental protection 
was listed as a separate item calling for a separate price which Smith 
failed to include in his bid. In these circumstances Smith could well 
argue that award to him under his bid would not bind him to comply 
with section 4 of the specifications. For the foregoing reasons we 
believe that the failure to include a price for item No. 2 may not be 
waived as a minor informality. 

Where there is any substantial question as to whether the bidder 
upon award could be required to perform all of the work called for if 
he chose not to, the integrity of the competitive bid system requires 
that the bid be rejected as, at the least, ambiguous unless the bid other- 
wise affirmatively indicates that the bidder contemplated performance 
of the work or the item is not to be awarded. B-173248, July 12, 1971; 
41 Comp. Gen. 412 (1961) ; and 38 Comp. Gen. 372 (1958). It is true 
that each of the cited cases involved an item or items added by amend- 
ment to the IFB. However, in each case receipt of the amendment had 
been properly acknowledged by the bidder and the only question re- 
volved around the contention that the price for an ancillary item added 
by amendment had been included in the price of the main item. There- 
fore, we believe that the cited cases are directly in point. 

This rule has a substantial basis and is not a mere technicality. To 
hold otherwise would give a bidder an option after all bids had been 
exposed to argue, when bids were close in price, that the price for an 
item had already been included in another item. On the other hand, if 
the difference between bid prices was substantial, the bidder could 
urge that the item had been omitted and the price should be increased 
to include that item. Cf. 41 Comp. Gen. 721 (1962). In our judgment, 
maintenance of the integrity of the competitive bid system requires 
adherence to the rule even if the application appears to require a 
harsh result in a given case. 

It is urged on Smith’s behalf that the inclusion under paragraphs 
(a) and (b) of the “DESCRIPTION” section on Standard Form 21 
of the commitments to furnish all of the work at its stated price of 
$500,000 constituted an affirmative indication of its intention to per- 
form the work called for under item No. 2'within the above-cited rule. 
The purpose of the provision was to obtain information on the extent 
to which the bidder proposed to subcontract. In our opinion, the lan- 
guage can reasonably be construed to mean only that Smith intended 
to perform with his own forces all of the work bid on; we find nothing 
which could be construed as an affirmative indication of intent to be 
bound to perform item No. 2. 

Smith’s workpaper and Smith’s affidavit furnished by its counsel 
cannot be considered to establish Smith’s obligation since these are 
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extraneous to the bid. See 45 Comp. Gen. 221 (1965) ; B-166603, May 
16, 1969, and B-173823, September 2, 1971. 

The cases cited in Smith’s behalf are B-173823, supra; B-169530, 
July 27, 1970; B-166603, supra; B-161012, June 18, 1967; B-157494, 
September 22, 1965, and B-151276, May 28, 1963. All of these cases 
are distinguishable. In B-173823 and B-166603, swpra, the total price 
exceeded the sum .of the items bid on and it was clearly established 
that the excess amount inserted for the total was intended to cover 
the item for which the price had been omitted. In this case the sum of 
the sub-items under item 1 exactly equals the total of Smith’s bid. In 
B-173823, supra, the bidder further established its obligation by in- 
serting next to the total that the bid was based on award of all items. 
In B-161012, supra, the bidder’s intention to furnish the data item for 
which no price had been quoted was affirmatively demonstrated by 
the bidder’s delivery schedule. In B-169530, swpra, the bidder's obliga- 
tion for the items on which price had been omitted was established 
through a modification by the bidder prior to bid opening. In 
B-157494, supra, the bidder made an affirmative statement on the bid 
that the total included all the sub-items for which a price had been 
omitted. In B-151276, supra, the bid specifically advised that award 
would be made on the basis of an entire schedule; therefore, by insert- 
ing a total price for the schedule the bidder was obligated to furnish 
all the items within the schedule even though separate prices were not 
quoted for them. Also, that case did not involve a situation where the 
total price was exactly equal to the sum of the units for which prices 
were shown. 

For these reasons we conclude that Smith’s bid is nonresponsive. 


[ B-174661 J 


Travel Expenses—Military Personnel—Leaves of Absence—Tem- 
porary Duty Termination 

A Navy enlisted member stationed in California who while on leave in Baltimore 
Md, which was authorized under orders providing for subsequent temporary duty 
to attend school in Rhode Island, is directed to return to his permanent duty sta- 
tion upon completion of his leave is entitled to travel allowances equivalent to the 
round-trip distance between his permanent duty station and leave point, not to 
exceed the round-trip distance between his permanent and temporary duty 
stations, even though ordinarily such allowances are not payable for leave travel 
performed for personal reasons and not public business, since the member per- 
formed the circuitous travel to his leave point under competent orders, travel he 
would not have undertaken had he not been ordered to perform the temporary 
duty. B-166236, May 21, 1969, modified. 


To E. L. Burgess, Department of the Navy, March 2, 1972: 


Further reference is made to your letter dated June 28, 1971, file 
reference V/mc 4650, forwarded to this Office by 6th indorsement of 
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the Department of Defense Per Diem, Travel and Transportation 
Allowance Committee, in which you request an advance decision as to 
the entitlement of BU3 William M. Swink, B23 45 46, USN, to reim- 
bursement for expenses incurred in connection with travel performed 
in the described circumstances. Your request for decision has been as- 
signed Control No. 71-53 by the Per Diem, Travel and Transportation 
Allowance Committee. 

Temporary additional duty orders, file No./designator 1326, dated 
April 16, 1971, directed Mr. Swink to proceed and report no later 
than April 26, 1971, to Davisville, Rhode Island, for approximately 8 
weeks’ temporary duty in connection with BU “C” school. Those orders 
authorized 10 days’ delay in reporting prior to the school’s convening 
date, which delay was reportedly to be taken as leave. Also authorized 
were advance mileage at the rate of $0.05 per mile and a maximum of 
24 hours traveltime. 

You indicate that Mr. Swink departed from his permanent duty 
station, Port Hueneme, California, on April 16, 1971, and traveled 
to his leave point, Baltimore, Maryland. On April 22, 1971, while on 
leave in Baltimore, he received a telegram from his permanent duty 
station advising him that his orders had been cancelled and directing 
him to return to his permanent duty station upon completion of his 
leave. This he apparently did. 

Mr. Swink’s travel advance in the amount of $150.35 remains out- 
standing. You question Mr. Swink’s entitlement to reimbursement by 
the Government for travel and transportation expenses in these cir- 
cumstances and, specifically you ask whether chapter 6, Part M of the 
Joint Travel Regulations is applicable in this case. 

Section 404 of Title 37, United States Code, authorizes the payment 
of travel and transportation allowances to members of the uniformed 
services while traveling under orders away from their posts of duty, 
under regulations and conditions prescribed by the Secretaries con- 
cerned. Pursuant to such statutory authority, paragraph M3050-1 of 
the Joint Travel Regulations provides that members of the uniformed 
services are entitled to travel and transportation allowances only while 
actually in a “travel status” and that they shall be deemed to be in a 
travel status only while traveling on public business, pursuant to com- 
petent travel orders, including necessary delays en route incident to 
the modes of travel and periods of necessary temporary or temporary 
additional duty. 

It has long been held that the travel allowances authorized for mem- 
bers of the uniformed services are for the purpose of reimbursing them 
for the expenses incurred in compliance with travel requirements im- 
posed upon them by the needs of the service over which they have no 
control, not for expenses of travel performed for personal reasons. 


475-947 O- 73 - 37 
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Such allowances are not payable for travel performed solely for leave 
purposes, that travel being considered as having been performed for 
personal reasons and not on public business. Perrimond v. United 
States, 19 Ct. Cl. 509; Day v. United States, 123 Ct. Cl. 18; 30 Comp. 
Gen. 226 (1950) ; B-156903, June 22, 1965; and 49 Comp. Gen. 663 
(1970). 

In this case Mr. Swink departed from Port Hueneme pursuant to 
competent orders and traveled to Baltimore by a circuitous route where 
he used his leave, authorized in advance for such purpose, prior to the 
date he was to report to his temporary duty assignment at Davisville. 

Part M, chapter 6 of the Joint Travel Regulations to which you 
refer applies to members who depart from their duty stations on leave 
and does not apply to members who depart pursuant to competent 
orders for the performance of temporary duty with travel time and 
leave authorized in conjunction therewith. Accordingly, Part M has no 
application in this case. 

In our decision B-166236, May 21, 1969, to which reference is made 
in enclosures received with your letter, we denied a claim for reimburse- 
ment for travel and transportation expenses in a situation similar to 
Mr. Swink’s. In that decision we held that since the member involved 
departed from his duty station prior to the time it would have been 
necessary to depart to comply with his orders and such early departure 
was because he was granted leave, his travel was performed for per- 
sonal reasons and was not reimbursable when his travel orders were 
cancelled. 

In our decision, B-173922, November 16, 1971, copy enclosed (citing 
B-156013, February 26, 1965, involving a civilian employee), we held 
that when the primary purpose of the trip was for official business, 
despite the fact that there was an early departure and circuitous travel 
for leave purposes, payment of allowances properly authorized would 
be permitted for necessary travel. In the decision of November 16, 1971, 
the member involved traveled to his leave point where, while in a leave 
status, he became ill and returned to his permanent duty station for his 
convenience without going on to his temporary duty station. 

In that case we concluded that the member was entitled to be reim- 
bursed for the outward travel to a point on a direct route to the first 
place of temporary duty equivalent to the distance between his per- 
manent duty station and his leave point. Round-trip travel at Govern- 
ment expense was not authorized since paragraph M4212 of the Joint 
Travel Regulations specifically provides that when a member returns 
to his permanent duty station for personal reasons during a period of 
temporary duty, no travel allowances are creditable to him while he is 
in a leave status. 
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In the instant case the primary purpose of the trip appears to have 
been for official business despite the fact that the early departure and 
circuitous route was for leave purposes, which leave was for a reason- 
ably short period of time, authorized in advance and at a place in the 
general direction of the place where the temporary duty was to be per- 
formed. These facts support the statement by the member to the effect 
that due to the high cost of traveling from California to Maryland he 
would not have taken leave and performed this travel had he not been 
ordered to perform the temporary additional duty at Davisville, Rhode 
Island. 

The record also shows that Mr. Swink returned to his permanent 
duty station without going on to his temporary duty station as a re- 
sult of an order to return, not for his personal convenience. In such cir- 
cumstances paragraph M4212 of the Joint Travel Regulations has no 
application. 

We conclude, therefore, that Mr. Swink is entitled to travel allow- 
ances for round-trip travel between Port Hueneme and a point on a 
direct route to Davisville equivalent to the round-trip distance between 
Port Hueneme and Baltimore, not to exceed the round-trip distance 
between Port Hueneme and Davisville. This rule is consistent with 
that applied in our decision B-171804, March 2, 1971, copy enclosed, 
involving a civilian employee traveling in similar circumstances. Per 


diem is, of course, not creditable for any day in which the member was 
in a leave status. See Joint Travel Regulations, paragraph M4201-3. 
To the extent that this decision conflicts with B—166236, May 21, 
1969, and other similar decisions, they will no longer be followed. 
Mr. Swink’s voucher with supporting papers is returned, payment 
thereon being authorized on the basis indicated above. 


[ B-174816 J 


Contracts—Labor Stipulations—Nondiscrimination—“A ffirmative 
Action Programs”—Noncompliance 


The rejection of the low bid on the non-set-aside portion of a requirements type 
contract for fiberboard because of noncompliance with Executive Order 11246 due 
to the bidder’s failure to develop equal employment opportunity affirmative action 
plans (AAP) at facilities other than the one bidding, was a proper implementation 
of agency regulations requiring each establishment of a bidder to have an AAP 
and in addition providing for a hearing upon more than one nonresponsibility 
determination ; for a 30-day “show cause” notice regarding enforcement proceed- 
ings, with aid to the bidder in resolving deficiencies ; for contract cancellation or 
termination; and for debarment, and there was no denial of due process as the 
determination of nonresponsibility was a limited or temporary suspension and 
not a de facto debarment. However, in the future in issuing a “show cause” order 
a bidder should be advised he can be found nonresponsible until resolution of the 
matter—a resolution that should be determined without delay. 
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To the Alton Box Board Company, March 2, 1972: 


This is in reply to your telegram of December 27, 1971, and supple- 
mental letters of January 6 and February 3, 1972, protesting the rejec- 
tion of the low bid submitted by your Jacksonville, Florida, facility 
under Solicitation No. CHNFT-71-041, issued by the General Services 
Administration (GSA), Region 5 (Chicago). 

The solicitation, as amended, requested submission of bids for a re- 
quirement type contract for “FSC 8115” triple wall fiberboard boxes 
by the bid opening date of August 17, 1971. You were the low bidder 
for the non-set-aside portion of the solicitation covering Groups I and 
II, Regions 1 through 7 for an estimated award value of $288,995. 

Your bid was rejected since it was determined that your firm did not 
meet the prescribed standards of responsibility in that acceptable equal 
employment opportunity (EEO) affirmative action plans (AAP) had 
not been developed at your corporate office at Alton, Illinois, and at your 
Dallas, Texas, facility. Contracts for the advertised requirements were 
awarded to other bidders on December 20, 1971. 

Essentially, you state two bases for your position that GSA wrong- 
fully rejected your low bid. First, you question the propriety of deter- 
mining your Jacksonville facility ineligible because of EEO action 
taken or omitted at your other plant locations. You also contend that in 
the absence of a formal hearing regarding your compliance status, 
and/or further attempts after September 1971, by the Government to 
obtain compliance through conciliation, mediation and persuasion, the 
contracting officer’s determination of nonresponsibility was unfair and 
resulted in a denial of due process. 

The governing regulation relating to the bases of your protest is 
section 60-2.2 of Title 41, which provides as follows: 

§ 60-2.2 Agency action. 


(a) Any contractor required by § 60—-1.40 of this chapter to develop an affirma- 
tive action program at each of his establishments who has not complied fully with 
that section is not in compliance with Executive Order 11246, as amended (30 
F.R. 12819). Until such programs are developed and found to be acceptable in 
accordance with the standards and guidelines set forth in §§ 60-2.10 through 
60-2.32, the contractor is unable to comply with the equal employment opportunity 
clause. 

(b) If, in determining such contractor’s responsibility for an award of a con- 
tract it comes to the contracting officer’s attention, through sources within his 
agency or through the Office of Federal Contract Compliance or other Govern- 
ment agencies, that the contractor has not developed an acceptable affirmative 
action program at each of his establishments, the contracting officer shall notify 
the Director and declare the contractor-bidder nonresponsible unless he can other- 
wise affirmatively determine that the contractor is able to comply with his equal 
employment obligations or, unless, upon review, it is determined by the Director 
that substantial issues of law or fact exist as to the contractor’s responsibility to 
the extent that a hearing is, in his sole judgment, required prior to a determination 
that the contractor is nonresponsible : Provided, That during any pre-award con- 
ferences every effort shall be made through the processes of conciliation, mediation 
and persuasion to develop an acceptable affirmative action program meeting the 
standards and guidelines set forth in §§ 60-2.10 through 60-2.32 so that, in the 
performance of his contract, the contractor is able to meet his equal employment 
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obligations in accordance with the equal opportunity clause and applicable rules, 
regulations, and orders: Provided further, That when the contractor-bidder is 
declared nonresponsible more than once for inability to comply with the equal 
employment opportunity clause a notice setting a timely hearing date shall be 
issued concurrently with the second nonresponsibility determination in accord- 
ance with the provisions of § 60—1.26 proposing to declare such contractor-bidder 
ineligible for future contracts and subcontracts. 

(ec) Immediately upon finding that a contractor has no affirmative action pro- 
gram or that his program is not acceptable to the contracting officer, the compli- 
ance agency representative or the representative of the Office of Federal Contract 
Compliance, whichever has made such a finding, shall notify officials of the 
appropriate compliance agency and the Office of Federal Contract Compliance 
of such fact. The compliance agency shall issue a notice to the contractor giving 
him 80 days to show cause why enforcement proceedings under section 209(b) 
of Executive Order 11246, as amended, should not be instituted. 

(1) If the contractor fails to show good cause for his failure or fails to remedy 
that failure by developing and implementing an acceptable affirmative action 
program within 30 days, the compliance agency, upon the approval of the Di- 
rector, shall immediately issue a notice of proposed cancellation or termination 
of existing contracts or subcontracts and debarment from future contracts and 
subcontracts pursuant to § 60—-1.26(b), giving the contractor 10 days to request 
a hearing. If a request for hearing has not been received within 10 days from 
such notice, such contractor will be declared ineligible for future contracts and 
current contracts will be terminated for default. 

(2) During the “show cause” period of 30 days every effort shall be made 
by the compliance agency through conciliation, mediation, and persuasion to 
resolve the deficiencies which led to the determination of nonresponsibility. If 
satisfactory adjustments designed to bring the contractor into compliance are 
not concluded, the compliance agency, with the prior approval of the Director, 
shall promptly commence formal proceedings leading to the cancellation or termi- 
nation of existing contracts or subcontracts and debarment from future contracts 
and subcontracts under § 60—-1.26(b) of this chapter. 

(d) During the “show cause” period and formal proceedings, each contracting 
agency must continue to determine the contractor’s responsibility in considering 
whether or not to award a new or additional contract. 


In connection with the propriety of denying the contract award 
to your Jacksonville facility because of the unacceptable compliance 
status of your Dallas and Alton facilities, we note that section 60-1.40 
of Title 41 of the Code of Federal Regulations, as well as the above- 
quoted regulation and your prior contracts, provide that you shall 
develop a written affirmative action compliance program for each of 
your establishments. In our opinion, those provisions clearly con- 
template a corporate wide application of EEO requirements, and in 
the absence of an acceptable AAP at each establishment, or in the 
absence of an appropriate exemption (see 41 CFR 60-1.5), the con- 
tracting officer was authorized to find your firm nonresponsible for 
noncompliance of any of its establishments. 

It is also your position that due process and applicable regulations 
require the granting of a formal hearing prior to debarment from 
contract awards, and in the absence of such a hearing the rejection of 
your bid was unfair and improper. Moreover, you advise that, although 
you submitted revised AAP’s in August and September for your 
Dallas and Alton facilities, you received no communication regarding 
deficiencies until the contracting officer’s letter of December 20, 1971, 
which advised of the rejection of your bid. You believe, therefore, that 





554 DECISIONS OF THE COMPTROLLER GENERAL [61 


the Government failed to make sufficient effort to develop an accept- 
able plan through the processes of conciliation, mediation, and per- 
suasion, as required by 41 CFR 60-2.2, quoted above. 

As to whether you were aware of deficiencies in your AAP’s, GSA 
has reported that your EEO coordinator was made fully aware, during 
several conferences and telephonic discussions with compliance officials, 
of GSA’s position regarding its unwillingness to find you in com- 
pliance with EEO requirements. It seems these conferences were pro- 
vided specifically to help you to develop an acceptable plan. It is GSA’s 
position that as a result of these conferences, your firm should have 
been aware of the reasons your plans were unacceptable. In any event, 
it is reported that subsequent to the conference with your EEO coordi- 
nator and the submission of a revised plan for the Dallas facility, your 
coordinator was again advised what portion of the plan was considered 
to be unacceptable, and he stated that your firm intended to stand by 
the plan as submitted. In view of these representations by GSA we 
are unable to find that your firm was not sufficiently apprised of the 
unacceptable aspects of-your plan. 

In this connection we have also noted that subsequent to the rejection 
of your bid on December 20, your firm submitted revised AA P’s and by 
letter of January 26, 1972, GSA advised that your plans are no longer 
considered to be deficient. 

The provisions in 41 CFR 60-2.2(d), quoted above, clearly authorize 
and require that the determination of a contractor’s responsibility be 
made during the “show cause” period, and prior to the conclusion of 
formal hearings. It is also clear from section 60-2.2(b) that so long 
as a contractor-bidder is not considered to have developed an acceptable 
AAP at each of its establishments the contracting officer is required 
to declare such contractor-bidder nonresponsible unless he is otherwise 
able to determine that the contractor is “able to comply” with equal 
employment obligations. However, subparagraph (a) of the regulation 
further provides that a contractor is wnable to comply until its affirma- 
tive action programs are developed and found to be acceptable. While 
the regulation in subparagraph (b) requires notice of the timely hear- 
ing date to be issued concurrently with the second nonresponsibility 
determination proposing to declare such contractor-bidder ineligible 
for future contracts, this provision was apparently inapplicable to 
your situation. We therefore conclude that the contracting officer’s de- 
termination that your firm was nonresponsible was a proper implemen- 
tation of the above regulations, since your AAP was not at the time 
considered acceptable. ! 

As a technical matter, publication of the above regulations provided 
notice of the requirement that noncomplying contractor-bidders would 
be declared nonresponsible, and we are therefore unable to agree that 
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you were entitled to further advice to that effect before the contracting 
officer found you nonresponsible. However, we believe this case illus- 
trates it would be desirable, at the time of issuance of a “show cause” 
order, for the contractor to also be specifically advised that he can 
be found nonresponsible until the matter is finally resolved. We are 
therefore recommending to the Administrator, GSA, and to the Direc- 
tor, Office of Federal Contract Compliance (OFCC), that such notice 
be provided contractors in future cases. 

Your protest also raises a question as to whether the nonrespon- 
sibility determination, and the subsequent denial of contract award, 
without a formal hearing as to your compliance status resulted in a 
de facto debarment without due process. In this regard, Executive 
Order 11246 authorizes, and is implemented by, the regulations of the 
Department of Labor, appearing in chapter 60 of Title 41 of the Code 
of Federal Regulations. The order, in pertinent part, authorizes con- 
tracting agencies to refrain from entering into further contracts with 
any noncomplying contractor and requires that no order for debar- 
ment be made without affording the contractor an opportunity for a 
hearing. In our opinion the determination of nonresponsibility in this 
case does not constitute an “order for debarment” from further con- 
tracts within the meaning of the Executive order. Rather, it would 
appear to be in the nature of a limited or temporary suspension, which 
is permitted by OFCC’s implementing regulations. As provided in 
the regulations a finding of noncompliance could result in no more 
than two determinations of nonresponsibility prior to effectuation of 
formal hearing procedures on the debarment issue. As a general rule, 
temporary or limited suspension by way of such summary action does 
not of itself result in a denial of due process. See Gonzalez v. Free- 
man, 334 F. 2d 570, 579 (1964) ; Opp Cotton Mills v. Administrator, 
312 U.S. 126, 152-153 (1941) and 2. A. Holiman & Oo. v. Securities 
and Exchange Commission, 299 F. 2d 127, 1381-133, cert. denied, 370 
U.S. 911 (1962). In our opinion there are procedural safeguards in 
the applicable regulations to protect bidders from repeated nonrespon- 
sibility determinations which might result in a de facto debarment 
without the requisite hearing. We are therefore unable to agree that 
the failure to offer you a hearing prior to declaring you nonresponsi- 
ble was a violation of due process. 

In view of the foregoing, your protest must be denied. We are, how- 
ever, concerned by the failure of GSA to effect a formal resolution of 
this matter between the time of your last communication with GSA 
on September 28 and the date of award, December 20. While it would 
appear that the matter could, and certainly should, have been resolved 
prior to December 20, we find no evidence of record that the delay 
in providing a hearing or the contracting officer’s failure to take any 
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action prior to award towards eliminating the unresolved deficiencies, 
were intentional or in bad faith. In the circumstances, the delay af- 
fords no legal basis for objection to the contracts awarded. We are, 
however, recommending appropriate action by GSA and OFCC to 
protect against prolonged delay, such as occurred in this case, in the 
future. 

Copies of our letters to GSA and OFCC are enclosed. 


[ B-173370 J 


Transportation—Military Personnel—In Leave Status Without 
Funds 


To eliminate the difficulty being experienced in distinguishing between “cost- 
charge” Government procured transportation furnished members traveling in a 
leave status without prior orders who are without funds to return to their duty 
station and the mixed travel that is adjusted under paragraph M4154 of the 
Joint Travel Regulations on the travel vouchers of members traveling under 
change-of-station orders with leave en route who are without funds at their 
leave point and are also furnished Government procured transportation, the reg- 
ulations ‘should be changed to produce uniformity in the treatment of member 
travel claims. It is suggested that the issuance of a transportation request (TR) 
in all leave cases be treated as a “cost-charge” transaction and the amount of 
the TR deducted from the pay and allowances due a member, or in lieu. of issu- 
ing a TR, a casual payment be authorized. 

To the Secretary of the Army, March 3, 1972: 

Under the provisions of paragraph M5400 of the Joint Travel Reg- 
ulations members traveling in a leave status without prior orders who 
are without funds may be furnished Government procured transpor- 
tation for return to their duty stations. The cost of this transportation 
is charged against the member’s pay account and is designated as cost- 
charge transportation. 

Under the same provisions, members traveling under change o1 
permanent station orders (PCS) with leave en route who are with. 
out funds at their leave point likewise may be furnished Government 
procured transportation for the onward travel from the leave point 
to their new duty station. In this situation, however, the transporta- 
tion has been viewed under the regulations as having been furnished 
pursuant to the travel orders and the cost of the transportation con- 
sidered a matter for adjustment on the members’ travel vouchers as 
mixed travel under paragraph M4154 of the Joint Travel Regulations. 

The Army has a system of allotment codes which it uses on trans- 
portation requests to distinguish between the two forms of travel re- 
ferred to above. In the course of a review by our audit personnel of 
travel by Army members through use of carrier tickets procured by 
Government transportation requests issued in connection with these 


types of travel, it was found that approximately 31 percent of the 
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PCS sample and 7 percent of the cost-charge sample were erroneously 
classified. The allotment coding on the face of the transportation re- 
quests for PCS travel identified them as cost-charge and vice versa. 
A further investigation indicated that the offices issuing the trans- 
portation requests (TRs) have been experiencing difficulty in distin- 
guishing between the two and their failure to do so leads to improper 
settlements of travel claims in many cases. 

To illustrate the problem, a member traveling under permanent 
change-of-station orders from Korea to Fort Knox, Kentucky, was 
authorized 30 days’ delay en route to count as leave with leave ad- 
dress at Hammond, Indiana. The orders contained no travel data and 
at member’s election he chose to receive $0.06 per mile for the official 
mileage from McChord Air Force Base (port of entry) to Fort Knox 
and was paid $141 travel advance based on this mileage rate. While 
on leave the member was issued a TR for the completion of his jour- 
ney from Chicago, Illinois, to his new duty station and the cost of 
this transportation, $14, was deducted from his pay under the cost- 
charge procedure. 

Since the member had been traveling under permanent change-of- 
station orders when he had need for a TR for continued travel, the 
governing regulations apparently contemplate that all travel from 
McChord Air Force Base to Fort Knox should be considered mixed 
travel—partly at personal expense and partly by Government trans- 
portation—with the member’s travel expense entitlement governed by 
paragraph M4154 of the Joint Travel Regulations. Under the pro- 
visions of that paragraph, the member would be entitled to a mone- 
tary allowance in lieu of transportation at $0.05 per mile for land 
travel from McChord to Fort Knox, less the distance from Chicago 
to Fort Knox, plus proper per diem, requiring a repayment of $29.27 
instead of the $14 which he was charged. 

From the standpoint of leave travel we perceive no practical] differ- 
ence between the cited case and that of a member on leave without 
travel orders, who is furnished transportation through use of a TR to 
return to his duty station. 

In cases of travel performed under orders, section 404(a) of Title 37 
of the U.S. Code provides that under regulations prescribed by the 
Secretaries concerned, members of the uniformec services shall be en- 
titled to receive travel and transportation allowances without regard 
to the comparative costs of the various modes of transportation. Inso- 
far as here involved, permanent change-of-station travel costs are 
legally reimbursable on two bases. A monetary allowance for trans- 
portation plus per diem (37 U.S.C. 404(d) (2)) or a mileage allow- 
ance (37 U.S.C. 404(d) (3) ). 
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As indicated above, the current Joint Travel Regulations provide 
in paragraph M5400 that: 

1. PRIOR ORDERS 

a. General. When * * * a member otherwise without funds * * * under prior 
orders, reports in * * * to a station of one of the respective Services other than 
his duty station and is without funds with which to purchase transportation, he 
may be furnished the necessary transportation * * * to travel to his new duty 
station * * *. In such cases, the transportation * * * will be considered as furnished 
in connection with the prior orders, and reimbursement * * * should be made in 
accordance with the appropriate instructions of Chapter 4. 

Paragraph M4154 of chapter 4, which governs mixed travel, pro- 
vides for the computation of travel allowances in cases involving land 
travel on permanent changes of station where such travel is partly by 
Government means—including transportation requests—and partly at 
personal expense. This paragraph properly establishes the rule in all 
situations where mixed travel is contemplated by the PCS orders. Its 
application, however, in cases where no travel data is included in the 
orders and the travel was from a leave point to the member’s new 
station appears questionable. 

We held in 23 Comp. Gen. 713 (1944), that where travel has been 
performed on a mileage basis and the orders authorize the allowance 
on that basis, those orders may not be amended retroactively to change 
the reimbursement for travel already performed. Under the principle 
of that decision—which has been consistently followed and applied by 
this Office—the travel reimbursement rights of a member who had 
performed travel on a mileage basis may not legally be changed 
retroactively to reimburse him on another basis for that travel. Such 
reimbursement rights may only be changed prospectively. 

Under this rule, it would be improper to amend the member’s orders 
so as to require recomputation of the travel reimbursement rights in 
the cited case for any of the travel performed on PCS with the pos- 
sible exception of the distance from Chicago to Fort Knox. Yet, the 
cited regulations as applied have precisely that effect in leave en route 
PCS cases where Government transportation is furnished for onward 
travel from the leave point, 

Also, such application appears inconsistent with case 9, paragraph 
M4156 of the Joint Travel Regulations, which provides that a mem- 
ber who takes leave before joining his new station while under change- 
of-station orders is not deprived of the allowances to which he would 
be entitled had he not availed himself of leave. In this regard, it seems 
apparent that but for the taking of leave, the member in the submitted 
case would have been entitled to mileage for the full distance as paid 
and clearly the issuance of the TR was incident to the taking of leave 
rather than the performance of the ordered travel. 
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In such circumstances and since the present regulations have pro- 
duced lack of uniformity in the treatment of member travel claims, it 
is recommended that changes be made in the Joint Travel Regulations 
to resolve this problem. In our opinion there would be no legal ob- 
jection to treating the issuance of a TR in all leave cases as a cost- 
charge transaction—in effect a casual payment—and deducting the 
amount of the TR from the pay and allowances otherwise due the mem- 
ber. If that approach to the problem is deemed inappropriate, it would 
appear that a casual payment in lieu of transportation requests could 
be authorized in all leave cases of the type discussed above. 


[ B-156548 J 


Travel Expenses—Military Personnel—Miscellaneous Expenses— 
Reservists on Temporary Duty 


Members of the Reserve components away from home on active duty for less 
than 20 weeks, and entitled to a per diem at their permanent station, may be 
reimbursed such miscellaneous expenses as are authorized for Regular members 
of the uniformed services under part I, chapter 4, volume 1 of the Joint Travel 
Regulations in connection with travel or temporary duty and the regulations 
amended accordingly in view of the parity intended to be accomplished by the 
addition of clause (4) to 87 U.S.C. 404(a) by the act of December 1, 1967, the 
amended regulations, of course, subject to the limitations in part A, chapter 6. 
However, the entitlement to travel between place of lodging or messing and 
duty as prescribed in paragraph M4413 may not be authorized since under clause 
(4) members at their permanent station performing annual training duty are 
not entitled to per diem when Government quarters and mess are available. 


To the Secretary of the Navy,: March 6, 1972: 

Reference is made to letter of October 4, 1971, from the Assistant 
Secretary of the Navy (Manpower and Reserve Affairs) requesting 
a decision whether the Joint Travel Regulations, Volume 1, may be 
amended to provide for the payment of the same miscellaneous reim- 
bursable expenses presently authorized to Regular members of the 
uniformed services under Part I, Chapter 4, Volume 1 of the Joint 
Travel Regulations, to members of the Reserve components on active 
duty for less than 20 weeks. The request has been assigned PDTATAC 
Control No, 71-41 by the Per Diem, Travel and Transportation Allow- 
ance Committee. 

The Assistant Secretary refers to our decision in 45 Comp. Gen. 30, 
in which we said that we would not object to the amendment of the 
Joint Travel Regulations to provide military members the same travel 
reimbursement rights provided for civilian employees in the Standard- 
ized Government Travel Regulations for local transportation costs. 
This, he says, resulted in the addition of paragraph M4413 to the 
regulations authorizing daily travel expenses for travel required to 
procure suitable meals and lodging to members while on temporary 


duty. 
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‘The Assistant Secretary cites section 3 of the act of December 1, 
1967, Public Law 90-168, 81 Stat. 525, which amended section 404(a) 
of Title 37, United States Code, by adding clause (4) thereto to provide 
for payment, under regulations prescribed by the Secretaries con- 
cerned, of allowances to a member of a Reserve component when away 
from home to perform duty. He refers to the legislative history of 
that act which expresses an intent to provide the same entitlements 
to all military personnel in the matter of per diem eligibility when the 
circumstances are essentially the same. 

The Assistant Secretary therefore asks whether our Office would be 
required to object to an amendment to the Joint Travel Regulations 
providing reimbursement to members of the Reserve components on 
active duty for less than 20 weeks for the miscellaneous expenses 
authorized for members on extended active duty under Part I, Chapter 
4, Volume 1 of the regulations, including an entitlement to reimburse- 
ment for travel between places of lodging/messing and duty as pre- 
scribed in paragraph M4413 of the regulations. 

Regulations promulgated pursuant to 37 U.S.C. 404(a), clause (4), 
are contained in Part A, Chapter 6, Volume 1, Joint Travel Regula- 
tions. Paragraph M6001 thereof provides, under the circumstances 
there specified, for entitlement to travel and transportation allow- 
ances to members of the Reserve components while on active duty with 
or without pay. Paragraph M6001-1b and 1d of the regulations pro- 
vide that Part I, Chapter 4, Joint Travel Regulations, is applicable 
to Reserve members within the purview of that paragraph, for their 
travel to and from a permanent duty station, as well as for travel 
away from and return to a permanent station for the performance 
- of temporary duty. However, Part I, Chapter 4 of the regulations is 
not made applicable to such members during the periods they are 
performing duty at their permanent duty stations. 

We have held that section 404(a) (4) of Title 37, United States 
Code, provides authority for the issuance of regulations authorizing 
per diem to members of the Reserve components on active duty for 
less than 20 weeks in all cases where members of the Regular compo- 
nents performing similar duty at a temporary duty station would be 
entitled to per diem, except that no per diem is payable to members 
performing annual training duty when Government quarters and a 
Government mess are available. 49 Comp. Gen. 621 (1970). Paragraph 
M4400 of Part I, Chapter 4 of the regulations authorizes reimburse- 
ment for the expenses specified in that Part to all members while in 
a travel and temporary duty status and paragraph M4413 thereof 
authorizes reimbursement of transportation expenses to such members 
when required to procure suitable lodgings or meals while at a place 
of business in a temporary duty status. 























Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 561 


In view of the parity intended to be accomplished by the addition of 
clause (4) to 37 U.S.C. 404(a), we would not be required to object to 
the issuance of regulations which would provide members of the 
Reserve components away from home on active duty for less than 20 
weeks and entitled to a per diem at their permanent duty station, an 
entitlement to reimbursement of miscellaneous expenses similar to the 
entitlement authorized in Part I, Chapter 4, in connection with travel 
or temporary duty. 

These regulations should, of course, be subject to the limitations now 
contained in Part A, Chapter 6, particularly those itemized in para- 
graph M6001 thereof. 48 Comp. Gen. 517 (1969). 

Since it is clear from the legislative history of clause (4) that 
members at their permanent duty station performing annual training 
duty are not entitled to per diem when Government quarters and a 
Government mess are available, we are of the opinion that there is no 
authority to extend the entitlements provided in paragraph M4413 of 
the regulations to such members. The question presented is answered 
accordingly. 


[ B-174726 J 


Personal Services—Contracts—Basis for Contracting Personal 
Services 


Since the rule that purely personal services for Government are to be per- 
formed by Federal personnel under Government supervision is a rule of policy 
and not positive law it need not be applied when contracting out is substantially 


a Spanish translator obtained under a purchase order may be continued and 
payment made in accordance with the terms of the order. However, such serv- 
ices in the future should be made subject to a formal contract, for the authority 
to use a purchase order for services is primarily intended to relate to a one-time 
operation. Overrules 6 Comp. Gen. 364. 
To Roy B. Hogg, Office of Economic Opportunity, March 6, 1972: 

We refer to your letter of December 9, 1971, requesting to be advised 
whether Mrs. Olga E. Ramirez may continue to perform and be paid 
for services secured by the use of a Standard Form 147 order for 
supplies and services. 

Purchase Order No. C2C-0035 dated July 9, 1971, provides in part 
as follows: 

This is a Blanket Purchase Arrangement for a Spanish translation of a variety 


of Office of Economic Opportunity informational materials which might be sig- 
g and/or beneficial to Spanish-speaking groups for period 


* * * * * * * 


PRICING—Vendor prices to the Government shall be as low as, or lower than, 
those charged the supplier’s most favored customer, in addition to any discounts 
for prompt payment. 
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With regard to price, the purchase order provides in addition only 
that the amount is not to exceed $2,500. 

You indicate that the need for the services may continue after the 
full amount of funds available is utilized. It is noted that for the first 
half of fiscal year 1972 Mrs. Ramirez has provided $775 worth of serv- 
ices. Accordingly, we see no reason to assume that the $2,500 limitation 
will be exceeded. 

You state that this case is practically identical to 6 Comp. Gen. 364, 
November 27, 1926, in which it was held that, inasmuch as the Person- 
nel Classification Board had classified translators and allocated such 
positions to particular grades, a contract for the services of a transla- 
tor would be in contravention of the then applicable civil service and 
classification laws. 

The case which you have cited was one of our early decisions which 
held in effect that all services normally performed by Government 
employees and all services which could be performed by incumbents 
of existing civil service positions were “personal services” for which 
there existed no authority to enter into contracts. Since those early 
decisions, this Office and the Civil Service Commission have recognized 
that services normally performed by Government personnel may be 
performed under a proper contract if that method of procurement is 
found to be more feasible, more economical, or necessary to the ac- 
complishment of the agency’s task. In 48 Comp. Gen. 390 (1963), we 
stated : 

The General rule is that purely personal services for the Government are 
required to be performed by Federal personnel under Government supervision. 
See for example, 6 Comp. Gen. 140; 24 id. 924; and 82 id. 427, which is cited in 
the letter. However, the requirement of this rule is one of policy rather than 
positive law and when it is administratively determined that it would be sub- 
stantially more economical, feasible, or necessary by reason of unusual circum- 
stances to have the work performed by non-Government parties, and that is 
clearly demonstrable, we would not object to the procurement of such work 
through proper contract arrangement. 31 Comp. Gen. 372. 

A “proper contract” for services as contemplated by the above 
language has been recognized to be one in which the relationship 
established between the Government and the contract personnel is 
not that of employer and employee. In 45 Comp. Gen. 649 (1966), we 
summarized the rule as follows: 

It bas been held that services normally performed by Government personnel 
may be performed under contract if it can be shown that the contracting out is 
substantially more economical, feasible, or necessary by reason of unusual cir- 
cumstances. That rule is to be applied to contract procurement on a strictly 
job basis under which the Government contracts for the furnishing of a product 


or the performance of a service with no detailed control or supervision over the 
method by which the result required is accomplished. * * * 


See also 31 Comp. Gen. 372 (1952) ; 38 id. 148 (1953); 43 id. 390 
(1963) ; 44 id. 761 (1965). In determining whether the relationship 
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created is proscribed the Civil Service Commission has taken the 
position that if the terms of the contract permit or require detailed Gov- 
ernment supervision over the contractor’s employees it is to be ques- 
tioned. Chapter 304, Subchapter 1-4, of the Federal Personnel Manual 
sets forth criteria for determining whether the contract permits or 
requires supervision. 

In the case which you have presented there is no suggestion that the 
service which Mrs. Ramirez is to provide in fact requires detailed 
Government supervision, nor would we suppose from the nature of 
work described that such was contemplated or is likely to be required. 
You are therefore advised that Mrs. Ramirez may continue to perform 
and be paid for services as outlined in the purchase order. However, in 
the future services such as here involved should be made the subject 
of a formal contract between the parties. The authority for use of a 
purchase order for services is primarily intended to relate to a one- 
time operation. 

Your file is returned herewith. 


[ B-174959 J 


Military Personnel—Record Correction—Overpayment Liability— 
Debt Remission 


The correction of military records under 10 U.S.C. 1552 directing remission of the 
indebtedness of an officer who refunded an overpayment of retired pay resulting 
from the erroneous use of pay rates effective July 1, 1968, rather than the rates 
in effect June 1, 1968, the officer’s mandatory retirement date, does not support 
repayment of the amount collected since the officer’s mandatory retirement date 
computed on the base retirement date of April 30, 1938 remained unaffected by the 
correction as the failure to accomplish the officer’s retirement on the date re- 
quired by law does not add to his right in any way in computing retired pay 
entitlement and, furthermore, the authority to correct military records is limited 
to factual changes and the Secretary concerned has no authority to waive the 
indebtedness of an officer, 10 U.S.C. 9887(d) applying only to enlisted personnel. 
ToN. R. Breningstall, Department of the Air Force, March 6, 1972: 

We refer to your letter dated December 13, 1971, which was for- 
warded here by letter dated January 14, 1972, of Headquarters United 
States Air Force, requesting a decision as to the propriety of pay- 
ment of a voucher for $803.86 in favor of Colonel George A. Simeral, 
SSAN 551-01-9181, USAF, retired, representing refund of an over- 
payment of retired pay collected during the period from March 1, 1971, 
through July 31, 1971. Your request has been assigned Air Force Re- 
quest No. DO-AF-1141 by the Department of Defense Military Pay 
and Allowance Committee. 

The overpayment of $803.86 for the period September 1, 1968, 
through August 31, 1970, resulted from the fact that Colonel Simeral’s 


retired pay was erroneously computed on the pay rates effective July 1, 
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1968, rather than the correct rates in effect on his mandatory retirement 
date, May 28, 1968. Upon review of his records, it was determined that 
his base retirement date of April 30, 1938, was correct and that his 
mandatory retirement date should be June 1, 1968, instead of Sep- 
tember 1, 1968. 

On August 2, 1971, the Assistant Secretary of the Air Force, having 
considered thé recommendation of the Air Force Board for the Cor- 
rection of Military Records and under the authority of 10 U.S.C. 1552, 
directed that: 

1. The pertinent military records of the Department of the Air Force, relating 
to GEORGE A. SIMERAL, 551-01-9181 FR, be corrected to show that the in- 
debtedness in the amount of $808.86 be, and it hereby is, remitted. 


2. All necessary and appropriate action be taken in consonance with this 
Directive. 


On the basis of our decisions holding that the Secretaries of the mili- 
tary departments are not vested with any discretionary power to make 
determinations of the specific amounts to be paid as a result of the cor- 
rection of military or naval records and that the correction, if it is 
to give rise to a right to the payment of money, must, without excep- 
tion, be a change of facts as set out in the original record or an addi- 
tion to or a deletion of some of those facts, you raised the question as 
to whether the correction in this case, which merely directed remission 
of the debt may be considered a “correction” which will support re- 
payment of the amount collected. 

By Special Order No. AC 7209, dated March 13, 1968, Colonel 
Simeral was relieved from active duty on August 31, 1968, and retired 
effective September 1, 1968. There was no indication on the order that 
he had been retained beyond his mandatory retirement date. 

Prior to processing Colonel Simeral’s retirement, a recomputation 
of his base retirement date was made and the date was established as 
August 30, 1938, instead of April 30, 1938. On July 22, 1970, his re- 
tirement date was questioned, since the 1968 edition of the Air Force 
Register showed his base retirement date as April 30, 1938. Upon an- 
other review of his records, it was determined on October 27, 1970, 
that the original base retirement date of April 30, 1938, was correct 
and that his mandatory retirement date should have been June 1, 1968. 

Thus, on the basis of 48 Comp. Gen. 742 (1964), in which it was 
held that failure to accomplish a member’s retirement on the date re- 
quired by law does not add to his right in any way with respect to 
computing the amount of retired pay to which he is entitled, Colonel 
Simeral’s retired pay was recomputed under the pay rates in effect on 
June 1, 1968, instead of the pay rates in effect on September 1, 1968. 
His retired pay was reduced and it was determined that he had been 
overpaid $803.86 for the period from September 1, 1968, through 
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August 31, 1970, which amount was recovered by withholding from his 
retired pay during the period from March 1, 1971, through July 31, 
1971. 

Colonel Simeral apparently requested correction of his records to 
show that his mandatory retirement date was September 1, 1968. How- 
ever, his record was only corrected to show remission of the indebted- 
ness. The purported correction did not make any change in the facts 
of record upon which his right to additional retired pay depends and 
in fact admits the validity of the overpayment, since such “correction” 
is nothing more than an attempted remission of an indebtedness prop- 
erly chargeable to him on the basis of the existing facts. 

It is our view that the authority vested in the Secretary of a military 
department pursuant to 10 U.S.C. 1552 to correct military records, in 
order to “correct an error or remove an injustice,” is limited to factual 
changes. 34 Comp. Gen. 7 (1954). The base retirement date of April 30, 
1938, which required that he be mandatorily retired on June 1, 
1968, stands unchanged and the overpayment which resulted from the 
establishment of an erroneous base retirement date remains of record. 
The “correction” directing remission of the indebtedness, if anything, 
reflects a view that the Secretary of the Air Force is authorized to 
remit the indebtedness of a commissioned officer of the Air Force. 
While the Secretary is authorized by 10 U.S.C. 9837(d) to remit the 
indebtedness of an enlisted member of the Air Force, we know of no 
authority of the Secretary to remit the indebtedness of a commissioned 
officer. In the absence of such authority the action of the Secretary in 
changing the record only to show remission of Colonel Simeral’s in- 
debtedness in our opinion has no effect on his liability to the United 
States. 

In such circumstances and since the records of Colonel Simeral still 
establish that he was overpaid in the amount of $803.86, he is not en- 
titled to refund of the amount collected. There being no authority for 
payment of the voucher, it will be retained here. 


[ B-173887 J 


Leases—Building Construction for Lease to Government—Lease 
Negotiation—Propriety 

In the negotiation pursuant to 41 U.S.C. 252(c) (10) of a 20-year lease with four 
5-year renewal options for space in a building to be constructed, the application 
of principles inherent in the competitive system, even if the negotiations were 
not subject to the Federal Procurement Regulations, would have secured a 
more favorable lease, for then the possibility of transferring option cost benefits 
to the 20-year price would have been discussed ; zoning requirements would not 
have been stated in terms of nonresponsiveness, terms inappropriate in a nego- 
tiated contract; past performance and not financial capacity alone would have 
determined the capacity to provide the lease space by the date specified ; a price 
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evaluation basis would have been stated with the information option prices 
would not be considered; and the cutoff date for negotiations would have been 
prospective. Although termination of the lease would not be in the best interests 
of the Government, the progress of the building construction should be closely 


monitored. 
To the Acting Administrator, General Services Administration, 
March 16, 1972: 


We refer to the report dated October 15, 1971, from your General 
Counsel, relative to the protest by Sutherland, Asbill and Brennan, 
as attorneys for the Tinton Realty Co., Inc. (Tinton), against the 
award of a contract to the Dworman Building Corporation (Dwor- 
man), under solicitation for offers (SFO) 2PRA(71)-160, issued by 
the Public Buildings Service, New York, New York. 


The SFO, issued on April 19, 1971, was negotiated pursuant to 41 
U.S.C. 252(c) (10) after the proposed lease-construction prospectus 
had been approved by the Public Works Committees and Committees 
on the Armed Services of the Congress. The project required construc- 
tion of a building containing 535,000 net usable square feet of office, 
storage, and related space for occupancy by the Army Electronics Com- 
mand and the Army Materiel Command in the vicinity of Fort Mon- 
mouth, New Jersey. The maximum allowable rent was established as 
$5.50 per square foot of net usable space per annum. 

The SFO contained the following pertinent provisions: 


TERM OF LEASE: Twenty (20) years firm commencing with the date the Gov- 
ernment takes possession with four (4) five (5) year renewal options upon 90 
days’ prior written notice to the Lessor. The Government shall have the right to 
cancel at any time, during the renewal periods only, upon 90 days’ prior written 
notice to the Lessor. 


SCHEDULE D 
MISCELLANEOUS PROVISIONS 


6. ZONING. Prior to award under this invitation, offerors may be required to 
furnish evidence that their property is zoned in conformance with the Govern- 
ment’s intended use. Such evidence must be furnished within five (5) days from 
the date of the Government’s written request. Failure to provide satisfactory 
evidence will automatically make the bid nonresponsive. Moreover, if rezoning or 
a zoning variance is necessary for the proposed use of the property, the offeror 
must furnish evidence that such rezoning or variance would be authorized even 
if the Federal Government, as such, were not involved. 


* » * * * * « 


138. AWARD FAOTORS. 


(a) Space shall be offered on an annual square foot cost rather than on an 
overall per annum or monthly rate, and price evaluation and award will be 
made on the basis of the lowest annual per square foot cost to the Government 
and not on the lowest overall rental cost. 

(b) All offers will be analyzed and comparatively evaluated. Award will be 
made to that responsible offeror whose offer, conforming to the Solicitation for 
Offers, will be most advantageous to the Government, price and other factors 
considered. 

(c) In determining which offer will be most advantageous to the Government, 
the Contracting Officer will consider the following factors, in addition to the 
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rental proposed and the conformity of the space offered to the specific require- 
ments of this Solicitation for Offers : 


1, Susceptibility of the design of the space offered to efficient layout and 
good utilization. 


2. The effect of environmental factors, including the physical charac- 
teristics of the building and the area surrounding it, on the efficient and 
economical conduct of agency operations planned for the requested space. 


8. The adequacy and effectiveness of the interior road system in precluding 
traffic backup. 


Thereafter, on May 9, 1971, amendment No. 1 was issued, providing 
in pertinent part : 
19. Prior to making a lease award and upon the request of the General Services 
Administration, any offeror shall obtain and exhibit to GSA at least a conditional 


commitment of funds in an amount necessary to perform the work, and in addi- 
tion, shall furnish GSA with the name of the construction contractor. 


+ * * * * * bd 


21. Within thirty days after the award, the successful offeror shall provide the 
Government evidence of : 


(a) The firm commitment of funds in an amount sufficient to perform the 
work. 


(b) Sufficient ownership interest or control of the construction site to 
insure the Government’s interest for the full term of the lease. 


(c) Compliance with local zoning laws or variances, approved by the 
proper authorities. 


(d) Execution of a construction contract with a firm completion date. 
(e) Issuance of a building permit by the proper authority. 

A second amendment was issued June 8, 1971, providing for addi- 
tional lighting requirements. 

Dworman and Tinton were the only offerors to respond by the clos- 
ing date of June 22, 1971. Tinton proposed to construct the facility on 
the northeast corner of Tinton Avenue and Hope Road in Eatontown, 
New Jersey, at a rental of $5.47 per square foot per annum for the 
20-year firm term and each option period. Dworman proposed three 
alternative sites, all at a rental of $5.50 for the firm term and options. 
Dworman’s site “A,” the one ultimately chosen by GSA, was described 
as “Easterly side of Tinton Avenue at Wayside Road Intersection, 
Eatontown, New Jersey.” It has been determined that Dworman’s site 
“A” is actually situated in New Shrewsbury, rather than Eatontown. 

After negotiations were conducted on July 8, 1971, between repre- 
sentatives of Tinton and GSA, Tinton reduced its proposed rental on 
July 12 to $5.40 for the firm term and option periods, contingent upon 
receiving award by August 25. Pursuant to a meeting of July 13, 1971, 
Tinton submitted its Affirmative Action Plan on July 14, 1971. By 
letter of the same date, Dworman submitted information relative to 
its proposed architectural approach and also reduced its offer to $5.40 
for both the firm term and option periods. By letter dated July 15, 
Tinton amended its Affirmative Action Plan and submitted evi- 
dence of a conditional construction loan and the name of its proposed 
construction contractor. 
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On July 19, 1971, GSA received an analysis, requested June 30, 
1971, from the Director of County Planning, Monmouth County Plan- 
ning Board, of the impact of the proposed facilities on the local road 
network for the proposed sites. The preface to the report indicated : 

Unfortunately all of the proposed sites have serious drawbacks when viewed 


from the standpoint of traffic flow. None of the sites will be able to adequately 
provide for safe and efficient flow of traffic without extensive road improvements. 
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Commenting on Dworman’s site “A”, the analysis points out the trans- 
portation deficiencies of the intersection of Tinton Avenue and Way- 
side Road: 

* * * For this site to be acceptable, there would have to be a complete redesign 


and reconstruction of this intersection, including a realignment of a portion of 
Wayside Road. 


After further analysis, the report concludes: 


If the necessary road improvements were made as outlined above, this site 
would be the best of the four sites from the traffic viewpoint. 


Tinton’s site was characterized as follows: 


Any development of this site should include the reconstruction of the intersec- 
tion of Tinton Avenue and Hope Road as a minimum. Even with such improve- 
ment, however, the site will have an adverse impact on the traffic flow through 


this intersection. 

On the same date, Dworman also submitted evidence of a conditional 
loan commitment. Also, on July 19, Tinton submitted reductions to its 
option prices for each successive period to $4.95, $4.75, $4.50 and $3.95. 

By letter dated July 20, 1971, Dworman submitted a copy of a letter 
dated July 16, 1971, from the Administrator of the Borough of New 
Shrewsbury, indicating that the proposed Dworman location was serv- 
iced by existing storm drains of the Monmouth Consolidated Water 
Company and that a sewage system was then being installed for pro- 
jected completion by mid-1972. The Administrator of New Shrews- 
bury further indicated that, as Mayor, he would endorse the necessary 
zoning changes to attract the proposed building to New Shrews- 
bury. The cover letter of July 20 also submitted a further yearly 
rental reduction to $2,884,000, or approximately $5.39, while errone- 
ously indicating that the proposed site had already been properly 
zoned. The next day Tinton amended its proposal for the firm term 
of the lease to $2,885,000 per annum. 

On July 23, 1971, Tinton’s Affirmative Action Plan was approved 
by GSA. On July 26 GSA approved Dworman’s Affirmative Action 
Plan and also received a letter from Dworman reducing its rental to 
$5.365. On July 28, Tinton’s offer was reduced to $5.35 for the firm 
term of the lease. 

Both offerors were determined financially responsible by the Credit 
and Finance Officer on August 2, 1971. On August 4, Dworman re- 
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duced its proposal to $5.33 for both the firm term of the lease and op- 
tion periods. On August 5, 1971, Tinton extended its acceptance period 
for 90 days, in lieu of the August 25 date previously imposed. By 
letter dated August 9, 1971, GSA advised both offerors that negotia- 
tions were closed and that no further revisions, amendments or modi- 
fications would be accepted. 

On August 12, 1971, the Regional Administrator recommended ac- 
ceptance of Dworman’s offer of $5.33 for its site “A” for the 20-year 
firm term and option periods primarily on the ground that its offer 
was the lowest received. This recommendation was based on the eval- 
uation of the Tinton and Dworman offers for the 20-year firm term 
only, not including the prices offered for the option periods. Evaluation 
of the two offers on the basis of the 20-year firm term plus the option 
periods, however, would have resulted in Tinton’s offer having been 
evaluated at $8,262,750 less than the Dworman offer. GSA justifies 
evaluation of the firm term only by stating that it was not known 
whether the options would be exercised and that option evaluation 
would have been inappropriate. Tinton’s primary ground of protest 
concerns this evaluation method. Notwithstanding that the Tinton offer 
presented an excellent opportunity to GSA to discuss with Tinton 
(with the same opportunity offered to Dworman) the possibility of 
transferring some of the option cost benefit to the firm 20-year term 
price, lease No. GS-02B-15526, dated August 12, 1971, was awarded 
to Dworman. 

At the outset, while we recognize that the conduct of negotiations 
for leased space is not subject to the Federal Procurement Regula- 
tions (FPR) (see FPR sec. 1-1.004-1), we perceive no sound reason 
why the principles inherent in the competitive procurement system 
should not be applied to lease activities. Since GSA has promulgated 
internal regulations to govern the conduct of leased space acquisition 
in its handbook PBS 1600.1, January 24, 1964, “Acquisition of Lease- 
hold Interests in Real Property,” we will review this case predicated 
upon PBS 1600.1, in light of the aforementioned standards. 

The initial ground of protest, advanced by attorneys for Tinton, is 
that Dworman did not comply with paragraph 6 of schedule “D”, 
which provides for automatic rejection of an offer as nonresponsive 
if the offeror fails to evidence proper zoning within 5 days of a written 
request by the Government for such information. Counsel argues that 
the statement in Dworman’s letter of July 20, 1971, to GSA, that 
proper zoning had been secured, indicated that GSA had orally re- 
quested the information called for under paragraph 6, and that the 
later submission of factually incorrect information by Dworman rela- 
tive to proper zoning provided a compelling reason for rejection of 
Dworman’s offer as nonresponsive. 
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In this respect, the report of October 15, 1971, from your General 
Counsel, states that paragraph 6 of schedule “D” is considered to be 
inapplicable because “the Government did not request the bidders, 
prior to award, to furnish evidence that their sites were properly 
zoned.” While Dworman’s July 20 lettemadvising, albeit incorrectly, 
that proper zoning was in effect would seem to indicate that a request 
for such information was, in fact, made by the Government, we need 
not resolve this issue. 

It was unfortunate that the language of the SFO couched the zoning 
requirement in terms of responsiveness. We feel that the use of the term 
is inappropriate in a negotiated procurement. In any event, it is our 
view that Amendment No. 1 to the SFO rectified the erroneous cate- 
gorization by requiring submission of evidence of proper zoning within 
30 days after award. This evidence was timely submitted by Dworman. 

With regard to the determination of Dworman’s responsibility, sec- 
tion 16(f) of chapter 3 and 2(b) (2) of chapter 5 of PBS 1600.1 merely 
require an affirmative determination of financial capacity pursuant to 
GSA handbook “Credit, Finance and Insurance,” CPT 3000.1. This 
requirement was satisfied by the August 2, 1971, report of the Credit 
and Finance Officer, referenced above. However, from the record, we 
do not believe that the determination of financial capacity alone pro- 
vided the contracting officer with sufficient assurance that Dworman 


had the capacity to provide the lease space by the date specified. We 
believe that, at a minimum, GSA should have considered (in con- 
sonance with FPR 1-1.1203-1(c)) Dworman’s past performance in 
arriving at its determination of responsibility. 

Concerning the evaluation basis employed by GSA, by letter dated 
December 13, 1971, attorneys for Tinton allege that full and free com- 
petition was not obtained : 


The procurement technique followed by GSA violates the fundamental require- 
ment that a procuring agency set forth the basis upon which an award is to be 
determined and then that the award be made on that basis. Here, both the 
terms of the solicitation for offers and the course of conduct of the GSA repre- 
sentatives in their negotiations with Tinton clearly established that the low 
price for the full 40-year period of the lease (the 20-year firm term and the period 
of the four 5-year options) was the basis upon which the award would be 
made. 


The GSA position on the matter is as follows: 


* * * Dworman’s offer is $10,700 per year less than protestant’s or $214,000 

less over the twenty year firm term of the lease. Obviously, the lower rates for 

the renewal terms cannot be used to calculate protestant’s offer as low bid, since 

> — be known now whether the Government will exercise its renewal 
ghts. 


However, we note that PBS 1600.1, chapter 3, part 2, section 5- 
b(1) (b), provides in part: 


In situations calling for award factor evaluation to meet the test of propriety, 
it is necessary to clearly state the specific factors related to valid agency require- 
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ments and give adequate notice to offerors that these factors will be considered 
in the evaluation of the offers. 


Nevertheless, the SFO failed to advise offerors of the bases of price 
evaluation and, especially, that option prices would not be evaluated. 
Rather, the SFO calls only for offers to be submitted for both the 20- 
year firm term and four 5-year options. Also, section 21b, Amend- 
ment No. 1 to the SFO, evidences GSA’s concern with the full 40- 
year period by requiring submission of evidence within 30 days after 
award of sufficient ownership interest or control of the site to insure 
the Government’s interest for the “full term of the lease.” Further, 
section 13, “Award Factors,” merely indicates that price evaluation 
would be conducted on the basis of the “lowest annual per square foot 
cost to the Government and not on the lowest overall rental cost” with 
no advice that option prices would not be considered. Finally, the SFO 
stated that award was contemplated to that responsible offerer whose 
offer will be most advantageous to the Government, price and other 
factors considered, again without mention that option prices would 
not be considered. 

Our Office believes that these sections of the SFO did not set forth 
sufficient information concerning evaluation of offers to enable a bid- 
der to properly prepare a proposal with any degree of certainty as 
to how it would be evaluated. Moreover, GSA had ample opportunity 
to clarify its intention concerning evaluation of the option periods 
during the course of negotiations. In this respect, Tinton claims that 
GSA placed considerable emphasis on the option rentals during nego- 
tiations. Although GSA asserts that the option periods were never 
discussed during negotiations, it seems that in either case GSA did 
not fulfill its obligation to clearly communicate the basis of proposal 
evaluation. In any event, when Tinton submitted its amended proposal 
on July 19, 1971, offering substantial price reductions for the option 
periods, GSA should have been aware that Tinton was attaching great 
importance to its option prices. At this point, it should have been ap- 
parent to GSA that Tinton was not competing on the same basis as 
Dworman. In our opinion, this deficiency relating to the option periods 
deprived the Government of an award predicated upon full and free 
competition. 

Further, assuming, as GSA asserts, that it had no intention of 
evaluating the prices for the option periods, we think that sound pro- 
curement policy required discussions with Tinton in an effort to obtain 
for the 20-year firm term some of the cost benefits relating to the op- 
tion periods. We note, in this regard, that GSA is not wholly uncon- 
cerned with option prices, as evidenced by section 18(d) (3), chapter 
8, PBS 1600.1. This section indicates that one of the factors to be con- 
sidered in the course of negotiations is a renewal option quoted at a 
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higher rental than the initial period, particularly where expenditures 
should have been amortized over the initial term so as to provide a 
negotiation tool to obtain reduced renewal rentals. While cognizant 
that Dworman’s option prices were the same as the initial term, its 
costs should have been amortized over the 20-year firm term with the 
result that GSA might have obtained option rentals at a lower than 
quoted price. We say this because if the Government elects to exercise 
the first 5-year option, Tinton’s proposal would be $192,660 lower than 
Dworman after 2 years; $802,500 lower at the end of the 5-year option 
period ; and $8,262,750 lower for the full 40-year period. Even though 
it cannot now be known whether the Government will elect to exercise 
its option rights, the failure to conduct discussions with Tinton and 
Dworman concerning the options raises substantial doubt that the 
lease was awarded by the Government on the most favorable terms. 

Negotiations were closed by letters of August 9, 1971, from GSA 
to Dworman and Tinton. The advice was as follows: 
In reference to the above captioned subject, this is to inform you that the 
Government will not accept or consider any further revision, change, or modifica- 
tion of your offer. 

However, PBS 1600.1, chapter 3, part 3, section 18i, provides the 

method to terminate negotiations, as follows: 
A cutoff date must be established for termination of negotiations. This will 
assist in eliminating delays and uncertainties. The contracting officer shall 
receive all offers until an award is made. Offerors shall be advised that the 
cutoff deadline is at the convenience of the Government and may be waived by the 
Government. Sound Business judgment shall dictate whether the cutoff deadline 
shall be extended. * * * 

We believe that it is implicit in this section that the cutoff date be 
established prospectively, not retrospectively. The retrospective cut- 
off date employed in this procurement precluded the Government from 
receiving a final offer predicated upon the knowledge that negotiations 
were being terminated and the offeror’s best and final offer was being 
solicited. We believe sound procurement policy dictates that to properly 
terminate negotiations: (1) offerors must be advised that negotiations 
are being conducted; (2) offerors must be asked for their “best and 
final” offer, not merely to confirm a prior submission; and (3) there 
must be a cutoff date common to all offerors. Cf. 50 Comp. Gen, 117, 
125 (1970). We feel that these steps represent the minimum necessary 
to assure full and free competition and avoid any appearance of 
favoritism. 

We feel that it is necessary to comment upon the apparent lack of 
communication encountered here between the GSA central and regional 
offices. While the central office attributed delays in responding to our 
requests for information to the regional office, the regional office main- 
tains that but for requests for specific information initiated by our 































Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 573 


Office, it had not been contacted or consulted on matters concerning 
the protest since preparation of the initial report. We feel that cor- 
rective procedures need to be instituted to remedy this situation in 
order that our requests for reports can be handled in a responsive and 
expeditious manner. 

In our opinion, the above-discussed facts indicate the conduct of 
negotiations did not assure that the Government secured the most 
favorable lease arrangement available to it. However, with respect to 
Tinton’s request that we recommend this lease be terminated, we are 
not convinced the foregoing deficiencies would be considered by the 
Court of Claims so clearly illegal as to render the lease a nullity. 
John Reiner & Co. v. United States, 163 Ct. Cl. 381, 386, 325 F. 2d 438, 
440 (1963), cert. denied, 377 U.S. 931 (1964). The Government does 
not have the right to terminate the lease for its convenience during the 
firm 20-year period. Therefore, any termination action taken pursuant 
to such a recommendation by our Office might well impose liability on 
the Government for substantial damages, including loss of anticipated 
profits. We do not believe, under the circumstances, termination of 
the lease would be in the best interest of the Government. 

However, Tinton has raised another matter which introduces doubt, 
in our opinion, as to the ability of Dworman to meet its responsibilities 
under its contract. It is Tinton’s contention in this regard that any 
construction work performed by Dworman is illegal because the build- 
ing permit issued by the Borough of New Shrewsbury is not valid and 
subject to court challenge in the absence of prior site plan approval by 
the county. Should such a challenge materialize, Dworman’s ability 
to perform in accordance with its contract construction schedule would 
be seriously, if not fatally, impaired. We suggest that Dworman’s 
construction progress be closely monitored and serious consideration 
be given to terminating the contract for default should work not 
proceed as scheduled. Inasmuch as it is our understanding that, to 
date, Dworman’s progress has been monitored upon Dworman’s un- 
verified statements, we also suggest that future surveillance be con- 
ducted personally by appropriate GSA personnel. We also urge that 
the circumstances generating this protest be closely reviewed and the 
results be communicated to the appropriate officials for their future 
guidance in similar procurement situations. 


[ B-171958 J 


Leases—Building Construction for Lease to Government—Con- 
struction Commitment Prior to Leasing 


Since the implementation of the statutory limitation on the use of appropriations 
for lease construction programs included in Independent Offices Appropriation 
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Acts since 1963 must assure that only construction already committed as a 
private venture is offered to the Government for rental, and the fact that an 
offered building is not actually in existence is not decisive, the General Services 
Administration should not have accepted a lease offer that failed to satisfy the 
five criteria designed to meet the restriction because the lessor as of the date 
of the solicitation did not have title or any other possessory interest to the site 
to permit the start of construction—the first criterion—or have a firm construc- 
tion contract with a fixed completion date—the fifth criterion—and, furthermore, 
the doubts as to compliance with the remaining criteria—design, financing, and 
a building permit—were not resolved. 
Leases—Negotiation—Competition—Maximum 


The fact that a lease offer was accepted although the offeror had not complied 
with the five criteria established to implement the statutory limitation on the 
use of appropriations for lease construction programs included in the Independ- 
ent Offices Appropriation Act of 1970 does not exclude the lessor from participat- 
ing in any resolicitation of the requirement, or preclude participation in future 
lease procurements as the Government has the duty to secure maximum com- 
petition in its procurements. However, since the issues of noncompliance are 
broader than the single transaction involved, Congress will be informed of the 
matter for possible corrective legislative action and, although payments under 
existing Jeases will be accepted, payments on leases hereafter executed without 
regard for the restriction against leasing buildings to be erected for the Govern- 
ment will be questioned. 

To the Acting Administrator, General Services Administration, 
March 17, 1972: 

By letter dated February 11, 1972, the Assistant Attorney General, 
Land and Natural Resources Division, Department of Justice, for- 
warded a copy of the court’s order of February 7, 1972, staying action 
in the case of John W. Merriam v. Kunzig, et al., United States Dis- 
trict Court, Eastern District of Pennsylvania, Civil Action No. 71- 
2262, pending receipt of our decision on a protest covering the same 
subject matter initially filed with our Office by the plaintiff. 

The matter presently before the court was initially brought to our 
attention by telegram of February 19, 1971, from Richard B. Herman 
. and Company, agent for John W. Merriam (Merriam), which ques- 
tioned generally the propriety of the negotiation of a lease by the 
General Services Administration (GSA), acting on behalf of the 
United States, with Gateway Center Corporation (Gateway) under 
solicitation for offers No, NEG (70)-63. By letter dated April 12, 1971, 
with enclosures, your General Counsel furnished our Office an admin- 
istrative report outlining the circumstances involved. By letter with 
enclosures dated May 28, 1971, Lankler and Parker, counsel for Mer- 
riam for purposes of its protest before our Office, responded to the 
administrative report. As a result of counsel’s reply, we requested a 
further report from GSA. By letter, with enclosures, dated July 9, 
1971, we received a reply from your General Counsel and this supple- 
mental report was made available to Merriam’s counsel for comment. 
By letter received in our Office on July 22, 1971, counsel responded. 
Further submissions were also received from Merriam’s counsel by 


letters dated August 25,27, and September 10, 1971. 
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By letter dated September 16, 1971, we advised Merriam’s counsel 
that we could not authoritatively rule at the time on the basic question 
presented by the protest, namely, whether Gateway met the criteria 
established by GSA for the purpose of assuring compliance with the 
limitation in the Independent Offices Appropriation Act of 1970 
(Public Law 91-556, 84 Stat. 1442), which, in effect, precludes the 
lease of new construction unless such construction has already been 
committeed as a private venture. This action was taken in view of the 
fact that we were still in the process of reviewing GSA’s lease con- 
struction practices, with particular emphasis on its implementation of 
the appropriation limitation. Merriam was advised, however, that we 
would consider the protest in the context of our report to the Congress. 
We were also cognizant of the fact that Merriam would institute court 
proceedings in the event of our declination to rule. 

Our review is now complete and our report to the Congress will be 
released in the next few weeks. In view of the court’s request for a 
specific ruling by our Office on the merits of Merriam’s contention 
that the award to Gateway violates the Appropriation Act limitation 
and in consonance with the principles recently articulated in The 
Wheelabrator Corporation v. Chafee, et al., 455 F. 2d 1306 (D.C. Cir. 
Nos. 24,705 and 24,729, October 14, 1971), and M. Steinthal & Co., 
Ine. v. Seamans, et al., 455 F. 2d 1289 (D.C. Cir. No. 24,595, October 
14, 1971), we have considered the facts surrounding the Merriam 
protest independent of the report. In our view, two separate inquiries 
are involved. First, there is question as to the meaning and application 
of the Appropriation Act limitation and, second, there is question as 
to the impact of the five criteria on competitive aspects of the procure- 
ment, that is, the rights of contending offerors during the negotiation 
of a lease contract. 

With respect to the first question, the statutory limitation on the 
use of appropriations for lease construction programs were first in- 
cluded in the Independent Offices Appropriation Act of 1963, Public 
Law 87-741, 76 Stat. 728. In explaining the proposed statutory lim- 
itation, the House Committee on Appropriations stated : 

The General Services Administration wants to build several new buildings in 
the District of Columbia under a lease construction program to provide 1 million 
square feet of additional space. The entire space in each building is to be rented 
by the Government. With this procedure the Committee disagrees since they are 
completely financed new buildings under lease construction contracts. The Com- 
mittee believes that the Government should own the buildings instead of giving 
somebody a ten to fifteen year payout. 

The concern of the Committee is that lease construction is clearly the most ex- 
pensive method of providing Government space. Under this method the Govern- 
ment * * * never obtains title to the property. A limitation on use of funds for 


lease construction projects costing over $200,000 has therefore been included in 
the bill * * *, H. Rept. No. 2050, 87th Cong., 2d sess., at page 13. 
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In presenting its views to Subcommittee on Independent Offices of 
the House Committee on Appropriations in connection with the 1964 
appropriations, GSA requested deletion of the restrictive provision. 
GSA suggested that the limitation was inconsistent with the program 
it considered necessary to meet the office space requirements of the 
Government. In rejecting GSA’s request, the chairman of the sub- 
committee stated : 


I am afraid the GSA misinterpreted the language. The language was intended 
absolutely to forbid the leasing of that space under your jurisdiction, and requiring 
of you to come to the proper committees for authorization. Your language is quite 
weak. The reason you want this deleted is that you do not want to come back to 
Congress every year for your funds and authorization. In that regard, you are 
no different from any other agency that wants back-door authority. 

We believe the statutory limitation and its legislative history evi- 
dence a strong congressional policy against lease construction pro- 
grams. Although this policy is directed primarily against GSA, as 
opposed to a particular class of prospective lessors, the basic thrust of 
any implementation of the Appropriation Act limitation in the case of 
new construction must be to assure that only construction already com- 
mitted as a private venture is offered to the Government for rental. In 
our view, the underlying question which any administrative imple- 
mentation of the limitation must seek to resolve is whether there is a 
bona fide intention on the part of the offeror to construct the building 
offered for lease irrespective of its securing a lease with GSA. If this is 
the basic question, as we believe it is, then the fact that an offered 
building is not actually in existence is not decisive. 

The five criteria are designed to provide objective assurance that a 
particular offeror intends to go forward with his building irrespective 
of executing a lease with the Government—and this is their only pur- 
pose. The practical effect of meeting the criteria is to create a presump- 
tion overriding the appropriation restriction against leasing space to 
be erected for the Government. Compliance must be judged on the basis 
of the circumstances existing at the time of issuance of the solicitation 
for offers. 

As noted by GSA in its submissions to the court, discussions were 
held between representatives of our Office and GSA prior to GSA’s 
determination to rely upon the five criteria. We did not object to use 
of the criteria because we could not say that their adoption and proper 
enforcement would not adequately insure compliance with the Ap- 
propriation Act limitation. We remain of that view. 

A basic question, then, is whether there has been bona fide compli- 
ance with each of the five criteria in this case, and we turn to a con- 
sideration of the specific circumstances involved. 

Solicitation NEG (70)-63 was issued on September 30, 1970, for the 
leasing of 314,000 net usable square feet of office, storage and related 
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space to be ready for possession by July 1, 1972. The lease is to be for 
a period of 20 years beginning on the date the space is accepted for 
Government occupancy with the right reserved to the Government to 
renew the lease for two additional 5-year periods. 

The subject solicitation contained the following provisions: 


12. SPHOIAL CONDITIONS RELATING TO BUILDING TO BH BRHCTED BY 
BIDDER. 


a. Requirement. Each year since 1963 the following provision has been in- 
cluded in the Independent Offices Appropriations Act: 

“No part of any appropriation contained in this Act shall be used for the 
payment of rental on lease agreements for the accommodation of Federal 
agencies in buildings and improvements which are to be erected by the lessor 
for such agencies at an estimated cost of construction in excess of $200,000 
or for the payment of the salary of any person who executes such a lease 
agreement: Provided, That the foregoing proviso shall not be applicable to 
projects for which a prospectus for the lease construction of space has been 
submitted to the Congress and approval made in the same manner as for the 
public buildings construction projects pursuant to the Public Buildings Act of 
1959. ” 


b. Buildings and Improvements to be Erected or Altered. In the event a bidder 
offers (1) a new building to be erected, or (2) an existing building to be ex- 
tended or added to (see c(2) (c), below) such bid shall remain open for accept- 
ance by the Government for 120 days beyond the date for bid acceptance else- 
where specified in this solicitation, in order to afford the Government adequate 
time to prepare and submit to the appropriate Committees of Congress for 
approval, the prospectus required by the Act quoted in a, above. 


c. Definition of Haisting Buildings, Hatension, and Additions. 


(1) For the purpose of this solicitation, buildings, extensions or additions 
“which are to be erected by the lessor” do not include: 

(a) Buildings, extensions, or additions, construction of which is sub- 
stantially completed prior to date of the solicitation. 

(b) New buildings, or extensions of and additions to existing buildings 
the construction status of which, on the date of issuance of the solicitation, 
met all of the following conditions : 

i. Title to the site was vested in the offeror or he possessed such 
other interest in and dominion and control over the site to enable start- 
ing construction. 

ii. Design was complete. 

iii. Construction financing fully committed. 

iv. A building permit for construction of the entire building, exten- 
sion or addition had been issued. 

vy. Actual construction is currently in progress or a firm construction 
contract = a fixed completion date has been entered into. [Italic 
supplied. 


Gateway submitted the following documentation to the contracting 
officer to establish that its offered building was within the exception 
of paragraph c(1) (b) : 

1. A lease dated September 23, 1970, between University City Sci- 
ence Center, landlord, and Gateway, as tenant, for a term of 50 years, 
with an option to purchase. Opinions of counsel as to the validity of 
the lease. 

2. A letter from the Provident National Bank, Philadelphia, Penn- 
sylvania, dated September 15, 1970, approving a construction loan 
to the extent of $12,000,000. 

3. Building permits issued by the city of Philadelphia. 
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4. A construction contract dated September 30, 1970, between Gate- 
way and Rosemont Construction Corporation. 

5. Drawings to demonstrate the design of the building had been 
completed. 

Since this documentation satisfied the contracting officer that Gate- 
way met the five criteria set out in the solicitation, Gateway was 
included in the negotiations conducted with Merriam and two other 
sources. Ultimately, Gateway’s offer was accepted on February 18, 
1971. 

It is Merriam’s position that the award to Gateway contravenes 
the Independent Offices Appropriation Act of 1970 (Public Law 91- 
556, 84 Stat. 1442) because the documentation submitted by Gateway 
does not demonstrate that it fulfilled the five criteria on September 30, 
1970, the date of issuance of the request for offers. 

With respect to the question whether Gateway possessed “such 
* * * interest in and dominion and control over the site to enable 
starting construction,” as required by the first criterion, Merriam 
points out that paragraph 25 of the lease between University City 
Science Center and Gateway expressly provides that it was made pur- 
suant to a certain redevelopment contract dated November 26, 1965, 
between the Science Center and the Redevelopment Authority, the 
terms of which are to be binding on the tenant. In the referenced agree- 


ment between the Redevelopment Authority of the City of Phila- 
delphia (Authority) and the Science Center, the Authority agrees 
to transfer title to the subject property to the Center subject to certain 
conditions binding on the Center and any transferee thereof. Para- 
graph 14 of this agreement provides: 


The REDEVELOPER or its nominee shall not sell, lease or otherwise transfer 
the Project area, or Project, or any part thereof, without the prior written con- 
sent of the AUTHORITY until the AUTHORITY shall have certified in writing 
that the Redevelopment Project has been completed. 


Paragraph 18 of the agreement provides: 


The REDEVELOPER or its nominee shall submit to the AUTHORITY for 
its review and approval all necessary final plans, designs, and specifications for 
the development of the Project area, including architectural and landscaping 
drawings. The REDEVELOPER or its nominee shall not commence any work 
pursuant to such plans, designs or specifications until approval by the AUTHOR- 
ITY is made in writing; however, if no written communication is made by the 
AUTHORITY within thirty (30) days after such submission, AUTHORITY 
approval is inferred, unless the AUTHORITY requests an additional thirty (80) 
days for approval. Such approval shall not be unreasonably withheld. 


In support of its position that the requisite approval had not been 
given as of the date of solicitation issuance, Merriam submitted a let- 
ter dated March 19, 1971, to a city councilman from the Executive 
Director of the Authority. The letter states in pertinent part: 

In response to your March 18 inquiry, please be advised that the Redevelop- 


ment Authority has approved no lease between the Science Center and Gateway 
Center Corporation for the above cite, 
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Preliminary plans for the proposed building on the site were approved in Au- 
gust, 1970. Final working drawings of the building have not yet been submitted 
for our approval. These plans must be submitted before construction can 
commence, 

A letter dated April 20, 1971, between the same two persons states 
that while the Science Center has requested the Authority’s approval of 
Gateway, the required documentation had not as of that date been fur- 
nished. Another letter dated September 28, 1970, from the Authority to 
the Center states that Gateway is accepted as the Center’s nominee sub- 
ject, however, to several conditions such as formal approval by the 
Authority and the Department of Housing and Urban Development. 
The record before our Office fails to show that the required approvals 
were granted as of the date the solicitation was issued. 

Your General Counsel’s position in reply is that the approvals have 
no bearing on the efficacy of the lease and notes that Gateway had taken 
steps to secure the needed approvals, citing as an example the approval 
of the preliminary building plans in August of 1970. The point, how- 
ever, is that in the absence of the Authority’s approval of the “final 
plans, designs, and specifications” pursuant to paragraph 18 of the re- 
development contract between the Authority and University City 
Science Center, it is difficult to understand how it can be said under any 
reasonable interpretation of the circumstances and the language of the 
first criterion that Gateway’s interest on September 30, 1970, was such 
as,,sould “enable starting construction.” 

While failure to meet the first criterion is, in itself, a sufficient basis 
to support Merriam’s position, we note that documentation submitted 
by Gateway to show compliance with the fifth criterion is also sub- 
ject to question. We may agree that the construction contract between 
Gateway and Rosemont Construction Corporation literally complies 
with the requirement that there be a “firm construction contract with 
a fixed completion date.” However, Merriam’s contention that Rose- 
mont Construction Corporation is controlled by the same individual 
who controls Gateway and that, subsequent to award, Rosemont en- 
tered into a joint venture with a firm with the capacity to perform the 
work—a capacity which Rosemont allegedly did not have—certainly 
raises question as to whether Gateway complied with the spirit of 
the criterion. This question is not, in our opinion, adequately answered 
by your General Counsel’s advice in his letter of July 9 that Gateway 
complies with the criterion since actual construction is currently in 
progress. The issue is whether Gateway complied with the criterion 
at the time of issuance of the solicitation for offers. 

We might add that if the case turned solely on the propriety of 
GSA’s determination that Gateway complied with the third and fourth 
criteria, we would be inclined to deny Merriam’s protest. Insofar as 
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the requirement of the third criterion that financing be fully com- 
mitted is concerned, the letter dated September 15, 1970, from the 
Provident National Bank recites that: 

This letter represents our agreement to provide a construction loan up to a 
maximum of $12,000,000 * * * subject to the execution of our usual construction 


loan documentation prior to closing. The interest rate shall be set at market 
level at the time of closing. 


We cannot say the GSA’s position that this letter satisfies the require- 
ment that construction financing be fully committed is unreasonable, 
for there is no indication that the commitment is subject to a material 
condition, such as Gateway obtaining a lease with GSA. 

With respect to the fourth criterion, the question whether Gateway 
possessed a building permit for construction of the “entire” building 
involves an interpretative issue and GSA notes in this regard that 
three permits were issued to Gateway prior to September 30 by the 
City of Philadelphia Department of Licenses & Inspections for over 
$12,000 in permit fees. While Merriam urges that Gateway lacked 
permits for air conditioning, plumbing and electrical work, there is, 
as GSA points out, no indication that the basic permit is for less than 
an entire building. More important, in our view, is the following ob- 
servation in your General Counsel’s letter of July 9, 1971, with which 
we agree: 

* * * Whether the word “entire” means “completed” in the sense of total, final 
construction is a matter of semantics, GSA does not require the latter which is 
not only impractical but virtually impossible since in order to meet the SFO 


[solicitation for offers requirements,] changes, even in building design, might 
be required. 


All that is required is that a permit has been issued for the building offered. * * * 

The clear implication of Merriam’s position with respect to GSA’s 
determination that Gateway complied with the five criteria, particu- 
larly insofar as the first and fifth criteria are concerned, is that a rea- 
sonable attempt to verify or assess the adequacy of the documentation 
submitted was not made. From the record before us, we must agree. 
The attitude of GSA is also reflected in its treatment of the require- 
ment of the second criterion that the design be “complete.” From the 
record, it appears to us that GSA considered that this requirement was 
complied with by virtue of the approval of the preliminary plans by 
the Authority in August of 1970, the bank commitment and the is- 
suance of building permits by the city of Philadelphia. This conclusion 
appears to be bolstered by your General Counsel’s advice that the 
drawings were submitted by Gateway only for the purpose of aiding 
the contracting officer in evaluating the space in terms of potential use, 
layout, etc. This interpretation fails, in effect, to accord any inde- 
pendent meaning to the second criterion. 
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We should add at this point that by letter dated February 17, 1972, 
Merriam’s counsel submitted for our consideration certain depositions 
and affidavits (which we understand are part of the record before the 
court). We also received a further letter dated February 28, 1972, from 
counsel, forwarding a copy of University City Science Center’s deed 
to the property. While we believe that reliance on this additional doc- 
umentation is unnecessary to support our conclusion, we have examined 
the documentation and find nothing therein which would detract from 
Merriam’s position. 

We recognize that since GSA is charged with the primary responsi- 
bility for insuring compliance with the Appropriation Act limitation, 
its interpretations concerning application of the criteria in any given 
case must be accorded great weight. Its determination if reasonable 
should stand notwithstanding that an alternative approach might ap- 
pear to be more reasonable. We have expressed our opinion in light of 
this standard. To sustain GSA’s determination here, we would have 
to say that it was under no duty to conduct a reasonable and indepen- 
dent examination of a particular offeror’s compliance with the criteria, 
including when necessary a request for additional information to re- 
solve reasonable doubts about compliance. Such a conclusion would 
sanction a complete evasion of the Appropriation Act limitation. 

We come now to the competitive aspects of the procurement. Al- 
though it is our opinion that the agreement to lease is improper by 
reason of Gateway’s noncompliance with some of the criteria as of the 
date specified, it does not follow that Gateway must be excluded from 
any resolicitation of the requirement, as Merriam urges. While non- 
compliance with the criteria implementing the Appropriation Act 
limitation at the date of issuance of a particular solicitation for offers 
may be decisive as to the eligibility of a particular prospective lessor 
to participate in those negotiations, we do not believe this alone would 
preclude that proposer from participating in future negotiations. 
Elimination of Gateway from future participation would relate to the 
competitive aspects of GSA’s lease procurements—namely, the right of 
interested sources to compete equally for lease awards. As we indicated, 
this question is separate from an inquiry relating to the appropriation 
restriction. Insofar as the latter question is concerned, we find nothing 
in the limitation itself which would bar an offeror such as Gateway 
from future participation. See B—153036, September 2, 1964, wherein 
we expressed no objection to the subsequent execution of a new lease 
with an offeror who did not comply with the limitation at the time 
the original lease was executed. 

From the competitive standpoint, it has long been our position that 
the Government has the duty to secure maximum competition in its 
procurements, The rights of prospective offerors to exclude other 
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sources from any competition are clearly subordinate to the Govern- 
ment’s obligation to securs maximum competition. Moreover, in this 
context, as Merriam’s counsel recognizes in his letter of March 7, 1972, 
the elimination of Gateway from further participation would require 
a determination that Gateway was not a responsible prospective con- 
tractor because of a lack of integrity. 

We cannot ignore the fact that Gateway has made substantial con- 
struction progress in reliance on GSA’s assurance that it complied with 
the Appropriation Act limitation. Merriam would have us disregard 
the equities in favor of Gateway stemming from reliance upon determi- 
nations made by GSA. Merriam urges that if Gateway had truly in- 
tended to construct a building irrespective of executing a Government 
lease, there is no real harm done to Gateway in concluding that its 
lease with GSA is invalid for having failed to comply with solicitation 
requirements. 

But such approach begs the question. If in fact it was certain that 
Gateway fully intended to construct the building in question apart 
from GSA interest, there would be little question concerning validity 
of the lease in terms of the operative appropriation restriction. And it 
would be difficult to construe as a fatal defect any failure to meet so- 
licitation criteria designed solely to establish such intent. In the in- 
stant case an issue arises only by reason of the fact that it is not clear as 
to Gateway’s intent apart from GSA’s interest. In the circumstances 
we find it difficult to reach a conclusion that would penalize Gateway 
for having relied upon the Government’s own determinations in the 
matter. 

Moreover, we believe that the issues posed by this case are broader 
than the isolated circumstances of a single lease transaction. GSA’s 
implementation of the appropriation restriction compliance criteria in 
the instant case is not unique, as our report to the Congress will demon- 
strate, and there is substantial likelihood that numerous other lessors 
are similarly situated. Thus, the magnitude and seriousness of the 
problem created by GSA’s administration of the criteria leads us to 
conclude that the appropriate course of action for our Office is to draw 
the entire matter to the attention of the Congress for its consideration 
and possible corrective legislative action. 

In light of the above conclusions we do not propose to initiate any 
question (in the context of the issues discussed herein) with respect to 
payments under existing leases. However, we must advise that we have 
no alternative to raising objection to payments under any lease exe- 
cuted after the date of this decision without proper regard for the re- 
striction against leasing buildings to be erected for the Government, 
where the restriction is operative both at the time of lease execution 
and at the time of payment. 
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Contracts—Specifications—Samples—Brand Name or Equal Pro- 
curement—*“Facility of Use” 


The requirement for samples to be submitted with bids on a brand name or equal 
procurement for quantities of a noise generator and a noise figure meter was in 
accord with the policy in paragraph 2-202.4 of the Armed Services Procurement 
Regulation for “products that must be suitable from the standpoint of balance, 
facility of use, general feel, color, or pattern,” and the testing of samples notwith- 
standing descriptive data indicated compliance with the specifications was proper 
under an invitation that provided for inspection and testing of samples to eval- 
uate the characteristics of “facility of use” to determine compliance with the 
brand name items with respect to workmanship, performance, verification, and 
compatibility. Furthermore, the conflict regarding test results must be resolved 
in favor of the administrative position since there is no showing the test was de- 
fective, improperly conducted, or erroneously reported. 


To the General Microwave Corporation, March 17, 1972: 


Reference is made to your telegram of December 10, 1971, and sub- 
sequent correspondance, protesting award of a contract to another 
bidder under IFB F41608-72-B-0815, issued by the San Antonio Air 
Materiel Area (SAAMA), Kelly Air Force Base, Texas. 

This was a brand name or equal procurement for quantities of a 
noise generator (Hewlett-Packard Model 3438 or equal) and a noise 
figure meter (Hewlett-Packard Model H74-340B or equal). The IFB 
required submission of both descriptive material and bid samples with 
“or equal” offers. Testing and evaluation performed on the samples 
submitted by the low bidder and you, the second low bidder, revealed 
that the samples did not conform to the specifications, and as a result 
both bids were rejected as nonresponsive. Award was made to Hewlett- 
Packard, the only other bidder, on December 1, 1971, for the brand 
name items. 

Your sample was found to deviate from the specifications in that 
your noise generator included a cable less than the required 6 feet in 
length and had a source impedance of 75 ohms instead of the required 
50 ohms. You claim that the first discrepancy was an easily correctable 
minor variation and you dispute the validity of the test results which 
indicated an impedance of 75 ohms. You further claim that the con- 
tracting officer acted unreasonably in accepting the test results without 
first seeking supporting data. In addition, you question the necessity 
for requiring bid samples in this procurement, and you contend that 
it was improper for the Government to test your sample for source 
impedance when your descriptive bid data indicated compliance with 
the 50 ohm requirement. 

As required by ASPR 1.1206-3, paragraph C-39 of the IF'B included 
the requirement that: 

* * * to insure that sufficient information is available, the offeror must furnish 


as a part of his offer all descriptive material * * * necessary for the purchasing 
activity to (1) determine whether the product offered meets the requirements of 
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the solicitation and (ii) establish exactly what the offeror proposes to furnish and 
what the Government would be binding itself to purchase by making an award. 


Paragraph C—40 stated: 


BID SAMPLES (1965 OCT.) : 


(a) Bid samples, in the quantities, sizes, etc., required for the items so indicated 
in this solicitation, must be furnished as a part of the offer and must be received 
before the time specified in paragraph C-8 hereof. Samples will be tested or 
evaluated to determine compliance with all characteristics listed for such test 
or evaluation in this solicitation. 

(b) Failure of samples to conform to all such characteristics will require re- 
jection of the offer. Failure to furnish samples by the time specified in the solicita- 
tion will require rejection of the offer, except that a late sample transmitted by 
mail may be considered under the provision for considering late offers, as set 
forth elsewhere in this solicitation. However, the requirement for furnishing 
samples may be waived as to an offeror if (i) the offeror states in his offer that 
the product he is offering to furnish is the same as a product he has offered to 
the purchasing activity on a previous procurement and (ii) the Contracting 
Officer determines that such product was previously procured or tested by the pur- 
chasing activity and found to comply with specification requirements conforming 
in every material respect to those in this solicitation. (1960 OOT.) 

(ce) Products delivered under any resulting contract shall conform to the ap- 
proved sample as to the characteristics listed for test or evaluation and shall con- 
form to the specifications as to all other characteristics. 


Paragraph C-41(c) stated that bid samples “shall be supplied for 
inspection and testing to evaluate the characteristic of ‘facility of use’ 
(ASPR 2-202.4(b)). The items shall be subjected to the following 
tests * * * .” The indicated tests were described as ease of calibration, 
workmanship, components, operating peculiarities, verification of 
operation and maintenance manual, and application compatibility. 
With respect to the last test, the IF'B stated that the sample “shall be 
tested to determine performance in the intended application, since 
absolute compatibility is required.” 

The IFB also included a “Procurement Data List,” which stated that 
“the following data are necessary to the procurement” and that “this 
description covers the salient characteristics of an automatic noise 
figure measurement system for determining the noise figure of receiving 
equipment.” There followed detailed specifications of the system in- 
cluding requirements for a 6-foot cable # input impedance of 
50 ohms. —_ 

ASPR 2-202.4 sets forth the Government policy with respect to 
requiring bid samples: 

(b) Policy. Bidders shall not be required to furnish a bid sample of a product 
they propose to furnish unless there are certain characteristics of the product 
which cannot be described adequately in the applicable specification or purchase 
description, thus necessitating the submission of a sample to assure procurement 
of an acceptable product. It may be appropriate to require bid samples, for 
example, where the procurement is of products that must be suitable from the 
standpoint of balance, facility of use, general “feel,” color, or pattern * * *. 

In the administrative report furnished by the Air Force, the con- 
tracting officer states that this was the first competitive procurement 
of this equipment. The record before us further indicates that the noise 
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measurement system must be exactly compatible with the equipment 
with which it is to be used, and that the Air Force required evaluation 
of “facility of use” to determine compliance with the brand name itenr 
with respect to such things as workmanship, performance, verification 
and compatibility. We think these circumstances indicate that without 
samples the Government could not adequately determine that the of- 
fered equipment would meet its minimum needs. B-166092, April 4, 
1969. Therefore, we cannot agree with your contention that bid samples 
should not have been required. 

Although your descriptive data apparently stated that your noise 
generator’s source impedance was 50 ohms, as required by the IFB, 
we do not think it was unreasonable to test for this requirement. The 
invitation stated that the sample would be tested “to determine per- 
formance in the intended application, since absolute compatibility is 
required.” It is our understanding that a significant deviation in the 
required source impedance would in fact render the measuring system 
incompatible and incapable of the desired performance. Accordingly, 
we see nothing improper in SAAMA’s decision to test the bid samples 
for compliance with the specifications in this respect. 

There is an unresolved conflict in the record as to whether the source 
impedance of your sample noise generator is actually 50 ohms or 75 
ohms. You state that you tested the generator both before it was 
shipped to SAAMA and after it was returned to you, and that on both 
occasions the test results reflected an impedance of 50 ohms. The Air 
Force states that your sample was tested in SAAMA’s Electronics 
Standards Laboratory and measured 75 ohms. In response to your 
challenge of SAAMA’s test results, the administrative report indicates 
that the test equipment was properly calibrated when used to perform 
the impedance measurements, and further states the following: 

(1) The equipment used and the applicable technical order provide for de- 
termining the VSWR from the measured source impedance and phase angle. Ad- 
ditionally, the testing was performed at the SAAMA Electronics Standards 
Laboratory, and the calibration accuracies of the equipment used to perform 
the test are traceable to The National Bureau of Standards. 

(2) Based on the measured source impedance of 75 ohms, we agree with the 
statement in paragraph (5) of the referenced General Microwave letter; “How- 
ever, it follows automatically that if the source impedance were 75 ohms (in 
lieu of the required 50 ohms), the VSWR values must also be discrepant.” The 
out of tolerance VSWR was confirmed; however, since the deviation in the 
measured source impedance (75 ohms) was so large with respect to the re- 
quired source impedance (50 ohms), the VSWR values were not noted. The 
frequencies at which the out of tolerance source impedance was measured were 
not recorded. However, considering the measurement method, any measured 


impedance of less than 42 ohms or more than 60 ohms, at any phase angle and 


frequency from 10 to 100 megahertz, would result in an out of tolerance 
VSWR. * * *, 


The record further indicates that you do nut question the testing 
procedures used, but only the results of that test. The only evidence 
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you present to impeach those test results are statements regarding the 
tests you performed which reflected different results. In this kind of a 
factual dispute where we have available no evidence other than the 
assertions of the parties, we do not believe that the administrative 
position can be rejected without a showing that the Government test 
was in some way defective or improperly conducted or that the results 
were erroneously reported. 

Further, we see nothing arbitrary or unreasonable in the contract- 
ing officer’s reliance on the reported test results to reject your bid. The 
IFB specifically stated that the failure of the samples to conform to 
the characteristics to be tested would require rejection of the bid. 
The contracting officer was under no obligation to question the test 
results or to seek additional data from you to resolve the apparent 
conflict. In fact, had he done so, it would have given rise to a serious 
question involving action prejudicial to other bidders. The fact that 
the discrepancies were found only in the noise generator and not in 
the noise meter still required rejection of the entire bid, since it was 
clear from the nature of the procurement that one could not be used 
without the other because of the strict compatibility requirement. 

In view of our conclusion there is no need to consider the significance 
of the admitted deviation in cable length. 

In your letter of February 1, 1972, you protest the Air Force’s delay 
in submitting a report to us and our tolerance of that delay. By letter 
of December 13, 1971, we requested a report from the Secretary of 
the Air Force, and-on December 21, 1971, we forwarded to him a copy 
of your letter of December 17, 1971, setting forth the basis of your 
protest. Upon receipt of your letter of December 29, 1971, we for- 
warded a copy to the Secretary on January 4, 1972, for consideration. 
The Air Force report to us is dated February 4, 1972. Under the cir- 
cumstances, we do not believe there was inordinate delay in this case. 
However, we are fully cognizant of the need for expeditious handling 
of bid protest cases and continually strive toward that end. 


[ B-130187 J 


Holidays—Days in Lieu of—Inauguration Day 


The fact that Inauguration Day, January 20 of each fourth year after 1965 is 
prescribed in 5 U.S.C. 6103(c) as a legal public holiday for Federal employees in 
the District of Columbia and specified adjacent areas does not require regarding 
Friday January 19, 1973, as a legal holiday for the purposes of 5 U.S.C. 6103(b), 
which substitutes other days as legal holidays for the purpose of statutes relating 
to the pay and leave of Federal employees for those holidays enumerated in 5 
U.S.C. 6103(a) that fall on nonworkdays, such as the Friday immediately be- 
fore a Saturday holiday. Not only does the listing of public holidays in section 
6103(a) not include Inauguration Day, the legislative history of subsection (c) 
indicates no additional legal holiday was intended and that only the working 
situation of employees around the metropolitan area of the District of Columbia 
would be affected. 
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To the Chairman, United States Civil Service Commission, March 20, 
1972: 


Reference is made to your letter dated January 28, 1972, with attach- 
ments, making inquiry as to whether Friday, January 19, 1973, is to 
be regarded as a holiday for pay and leave purposes of Federal 
employees, 

The applicable provisions of law are contained in 5 U.S.C. 6103 as 
follows: 


(a) The following are legal public holidays: 
New Year’s Day, January 1. 
Washington’s Birthday, the third Monday in February. 
Memorial Day, the last are in May. 
Independence Day, July 4. 
Labor Day, the first Monday in September. 
Columbus Day, the second Monday in October. 
Veterans Day, the fourth Monday in October. 
Thanksgiving Day, the fourth Thursday in November. 
Christmas Day, December 25. 

(b) For the purpose of statutes relating to pay and leave of employees, with 
respect to a legal public holiday and any other day declared to be a holiday by 
Federal statute or Executive order, the following rules apply: 

(1) Instead of a holiday that occurs on a Saturday, the Friday immedi- 
ately before is a legal holiday for— 
(A) employees whose basic workweek is Monday through Friday; 


(B) the purpose of section 6309 of this title. 

(2) Instead of a holiday that occurs on a regular weekly nonworkday of 
of an employee whose basic workweek is other than Monday through Friday, 
except the regular weekly nonworkday administratively scheduled for the 
employee instead of Sunday, the workday immediately before that regular 
weekly nonworkday is a legal public holiday for the employee. 

This subsection, except subparagraph (B) of paragraph (1), does not apply to an 
employee whose basic workweek is Monday through Saturday. 

(c) January 20 of each fourth year after 1965, Inauguration Day, is a legal 
public holiday for the purpose of statutes relating to pay and leave of employees 
as defined by section 2105 of this title and individuals employed by the govern- 
ment of the District of Columbia employed in the District of Columbia, Mont- 
gomery and Prince Georges Counties in Maryland, Arlington and Fairfax Coun- 
ties in Virginia, and the cities of Alexandria and Falls Church in Virginia. When 
January 20 of any fourth year after 1965 falls on Sunday, the next succeeding day 
selected for the public observance of the inauguration of the President is a legal 
public holiday for the purpose of this subsection. (Pub. L. 89-554, Sept. 6, 1966, 
80 Stat. 515; Pub. L. 90-368, §1(a), June 28, 1968, 82 Stat. 250.) 


Subsection (c) of the above-quoted statute was derived from the 
act of January 11, 1957, Public Law 85-1. In connection with this pro- 
vision, you have referred to a statement made by Mr. Rees in the House 
of Representatives that : 

This resolution does not authorize an additional legal holiday. It merely takes 
care of a situation that happily occurs every 4 years in the United States and 
affects only the working situation of the employees around the metropolitan area 
of the District of Columbia. [Italic supplied,] 

Based upon the above remark by Mr. Rees, you express doubt 
whether Inauguration Day should be considered a legal public holiday 
so as to be subject to those provisions of law contained in subsection 
(b) above. 
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Subsection (b) was derived from the act of September 22, 1959, 
Public Law 86-362, which mentioned therein those holidays now 
referred to in subsection (a) with the exception of Columbus Day. 

Subsection (a) of 5 U.S.C. 6103, which was derived from the act of 
June 28, 1968, Public Law 90-363, specifically enumerates those days 
which are to be regarded as legal public holidays. It is significant that 
in both the act of 1959 and the act of 1968 no mention is made of 
Inauguration Day as being considered a legal public holiday. 

Also worthy of note is the fact subsection (c) was enacted in 1957 
whereas subsection (b) was enacted in 1959. 

By reason of the foregoing, our view is that the provisions of 5 
U.S.C. 6103(b) were not intended to include Inauguration Day which 
is a holiday only for Federal employees in the District of Columbia 
and specified adjacent areas. It follows that Friday, January 19, 1973, 
would not be a legal holiday for pay and leave purposes. 


[ B-174455 J 


Bidders—Qualifications—Preaward Surveys—Timeliness of Use 


The rejection of the low offer to overhaul aircraft engines at a price sufficiently 
significant to be of prime importance in any overall evaluation of proposals on 
the basis of an old preaward survey recommending “no award” to the offeror 
was not justified for had the contracting officer complied with paragraph 1-905.1 
of the Armed Services Procurement Regulation requiring that a determination 
of contractor responsibility be based on the most current information he would 
have learned the deficiencies reflected in the survey report had been corrected. A 
contractor’s responsibility should be measured from information of record at the 
time of award, a concept particularly significant in view of the involved price 
differential, and, therefore, a current preaward survey should be obtained and 
the rejected offeror’s responsibility reconsidered. 


Bidders—Qualifications—Preaward Surveys—Survey Team Im- 
partiality 

The residence of the preaward survey team members at the facilities of the 
competitor of the offeror they disqualified for award created an appearance of 
conflict, if not an actual conflict, which should not have been allowed to exist, 
and it could very well have precluded an impartial survey. Although there is 
no evidence of impropriety, it is suggested that when appointments to survey 
teams are made extraordinary care should be exercised to preclude any possible 
basis for using the appointment action as a ground for a subsequent complaint in 
the event of an adverse survey action, and consideration should be given to the 


practicality of assigning survey team members that have no connection with 
the competitors of the contractor being surveyed. 


To the Secretary of the Air Force, March 22, 1972: 

We refer to reports submitted to us on January 5 and February 17, 
1972, by the Chief, Contract Management Division, Dir/Procurement 
Policy, DCS/S&L, concerning the protest of Spartan Aviation, Inc., 
(SAT) under request for proposal (RFP) F41608-71-R-4929 issued 
by the San Antonio Air Material Area, Kelly Air Force Base, Texas, 
on July 15, 1971. Spartan Aviation made a qualified protest on No- 
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vember 1, 1971, and on November 23 submitted the detailed basis for 
its protest. 

The RFP solicited proposals to overhaul R-3350 aircraft engines 
and components during a 3-year period, and provided for two addi- 
tional 1-year options. Proposals were received from Gary Aircraft 
Corporation (Gary), who has facilities in San Antonio, Texas, and is 
the incumbent contractor for overhaul of the R-3350 engine, and from 
SAI, which has current contracts for overhaul of the R-2000 and 
R-4360 engines at its Harlingen, Texas, facility. SAI offered the 
apparent low price by an amount which is sufficiently significant to 
be of prime importance in any overall evaluation of the proposals. 

Preaward surveys of both offerors were conducted concurrently as 
a matter of expediency and involved different survey teams. The sur- 
vey of SAI was conducted from September 27 to September 30, 1971, 
and then processed in the regular way through the Defense Contract 
Administration Services Office, San Antonio and coordinated with the 
Defense Contract Administration Services Region, Dallas. It was 
reviewed in its final form and cleared under date of October 8, 1971, 
bearing report number S4404419005HN. The report recommended 
that no award be made to Spartan Aviation, Inc., because of non- 
responsibility findings in the following areas: 

1. Lack of an adequate quality control system. 

2. Inadequate past performance. 

3. Inability to meet required schedule due to inadequate quality as- 
surance system. 

4. Inadequate property control system. 

5. Inadequate plant facilities and equipment. 

Under date of November 15, 1971, the contracting officer summarized 
the findings set out in survey report S4404A19005HN and, based upon 
the “no award” recommendation contained therein, determined that 
SAI was “non-responsible with respect to their offer on RFP F41608- 
71-R-4929.” The contracting officer set out in somewhat greater detail 
the bases for the findings in the survey report, and again indicated his 
acceptance of, and reliance upon, such findings in a Statement of Facts 
and Findings which was also dated November 15, 1971, in which he 
recommended denial of the protest filed by Spartan on November 1. 

It is SAI’s position that, while the findings set out in the survey re- 
port may have had merit when the survey was made from September 
27 to 30, and even as late as the date of the survey report on October 8, 
occurrences between October 8 and November 15 were of such a nature 
as to invalidate the findings set out on the survey report. It is therefore 
SAIT’s position that the contracting officer was not justified on Novem- 
ber 15 in basing his determination of SAI’s responsibility on the survey 
report findings alone, and without considering those events subsequent 
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to the report date which reflected favorably upon SAI’s responsibility. 
In this connection, SAI points out that the first three areas of deficiency 
in the survey report, as enumerated above, were related to quality 
control problems it was experiencing in its overhaul of R-4360 and 
R-2000 engines under two separate contracts at the time of the sur- 
vey. However, it contends that such deficiencies were corrected by Oc- 
tober 11, and that SAI resumed invoicing under both contracts on 
October 14, and such invoices were accepted, thus indicating that prior 
deficiencies had been corrected. 

With respect to the last two areas of deficiency set out in the survey 
report, as enumerated above, SAI contends it submitted a statement 
to the survey team to the effect that 60,000 square feet of additional 
warehouse space would be available by November 15. While the lack 
of such storage space at the time of the survey, and the lack of firm 
assurance that it would be available to perform the contract, appears to 
have been a material factor in the survey report’s negative recom- 
mendation on the last two areas of deficiency enumerated above, SAI’s 
protest alleges that such space was in fact available prior to Novem- 
ber 15, and contends that the contracting officer should therefore have 
considered this change in circumstances before declaring SAI 
nonresponsible. 

The several reports from your Department to this Office on the pro- 
test do not question the correctness of SAI’s advice relative to these 
post-survey developments, but do appear to take the position that the 
contracting officer was justified in relying upon the facts as set out in 
the survey report, without further investigation or consideration of 
subsequent developments. 

In our decision B-160562, July 26, 1967, the intended purpose of the 
preaward survey and the relationship of the contracting officer with 
regard to its use in arriving at his final determination, is described as 


follows: 


We have been advised by the Defense Supply Agency that DCASR preaward 
surveys are generally accomplished on a team basis comprised of technical 
representatives from quality assurance and production and financial specialists. 
The results of their individual investigations are compiled and forwarded to a 
preaward monitor with recommendations in their respective areas of analysis. 
The preaward findings and recommendations are then subjected to supervisory 
review and ultimately are examined by a preaward survey board composed of 
key personnel appointed by the Region Director. The final report submitted to 
the contracting officer represents the collective judgments and recommendations 
of the Region. However, the ultimate authority as to whether to grant or deny 
an award still rests with the contracting officer who evaluates the recommenda- 
tions contained in the preaward survey report, together with other information 
available to him, in rendering a final determination regarding the proposed con- 


tractor’s responsibility. [Italic supplied. ] 


In another decision, 49 Comp. Gen. 139, 144 (1969), it is stated that 
“* * * a determination regarding a prospective contractor’s responsi- 
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bility should be based upon the most current information avail- 
able * * *,” This is consistent with ASPR 1-905.1(a) and (b), where 
currency of information is stressed, and of ASPR 1-905.2 where it is 
stated “Notwithstanding the foregoing, information regarding finan- 
cial resources * * * and performance capability * * * shall be ob- 
tained on as current a basis as feasible with relation to the date of 
contract award.” In a very recent decision we pointed out that a bidder’s 
responsibility generally should be measured from information of 
record at the time of award, rather than an earlier time, and we ex- 
pressed the view that further consideration of a determination of non- 
responsibility would be desirable because of a material change in a 
principal factor on which the determination was based. See 51 Comp. 
Gen. 448 (1972), and cases cited therein. This concept becomes even 
more significant when a substantial price differential may be involved, 
as appears to be the situation in the instant case. Certainly, the most 
currently available data becomes imperative in any review or updating 
of the survey information to insure that the projection of responsi- 
bility is as accurate as possible, especially when an extended period of 
performance is involved, and there is a significant period between the 
date of the survey and the date of the contracting officer’s determina- 
tion, as in the instant case. [Italic supplied.] 

With respect to the seriousness of the deficiencies before the con- 
tracting officer on November 15 there is no evidence in the file that 
notifications contemplated by ASPR 1-905.1(c) had been instigated, 
which indicates that the deficiencies then known were not considered 
to be of, or treated with, a high degree of criticality. 

Under all of the circumstances, as outlined above, we believe that it 
was incumbent upon the contracting officer to ascertain whether the 
findings in the survey report were still representative of.the existing 
circumstance before he made his November 15 determination that SAT 
was -nonresponsible. Since it is our further opinion that the current 
information which was not considered in the November 15 determina- 
tion would have been material in both the recommendations of the 
survey team and the contracting officer’s determination, we believe that 
a full and fair evaluation of SAI’s capabilities now requires a current 
preaward survey and a reevaluation of SAI’s present responsibility by 
the contracting officer based upon the resulting survey report. 

There are two ancillary matters which, while not affecting this deci- 
sion, should be recorded. 

First SAI, through its attorney’s letter of January 17, 1972, a copy 
of which was sent directly to the Chief, Contract Management Divi- 
sion, requested the right to inspect the PAS report. Although the Air 
Force has made no specific response to that request the issue has become 
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moot by reason of a letter dated March 1, 1972, from the attorneys 
withdrawing SAI’s demand. 

Second, SAI has alleged that the presence of two PAS team mem- 
bers who were resident DCAS representatives at the competitors facili- 
ties “created an appearance of conflict, if not an actual conflict, which 
should not have been allowed to exist and which could very well have 
precluded an impartial survey of Spartan’s capability to perform the 
R-3350 contract.” In regard to this issue there is nothing in the record 
indicative of any improprieties by any individuals connected with 
‘these proceedings. However, we feel that when appointments to 
survey, teams are made, extraordinary care should be used to pre- 
clude any possible basis for using the appointment action as a ground 
for a subsequent complaint in the event of an adverse survey action. 
While the record does not reflect whether it would have been prac- 
ticable to assign survey team members to the SAI survey who had 
no connection with Gary, we believe such a procedure would be de- 
sirable as a general rule in the selection of survey teams, and we sug- 
gest that consideration be given to the practicability of adopting this 
procedure in this, and any similar, procurements. 

To the extent that a resurvey of the capabilities of SAI is appro- 
priate for the reasons indicated earlier, the protest is upheld. 

The files submitted to us by your Department are returned. 


[ B-174480 J 


Bids—Two-Step Procurement—Evaluation—Overliteral Interpre- 
tation of First-Step 


The rejection of the first-step proposal of a two-step advertisement to supply and 
assemble all components of a firefighting truck to be furnished by the Govern- 
ment for failure to respond to the problem of tailgate interference even though 
the evaluation report did not require a response, identified the problem, and pro- 
vided solutions, and otherwise the technical offer was acceptable, was based on 
an overliteral interpretation of the first-step procedure designed to be flexible, 
similar to negotiated procurement and to evaluate a potential bidder’s ability 
to meet specifications; in fact the letter request for technical proposals advised 
first-step offerors that it realized all design factors could not be detailed in 
advance. Therefore, since the first-step proposal should not have been summarily 
rejected, the second-step invitation should be cancelled with all qualified offerors, 
including the rejected one, allowed to bid upon readvertisement. 


To the Secretary of the Air Force, March 23, 1972: 

We refer to letter SPPM, January 7, 1972, transmitting an admin- 
istrative report on the protest of Henry Spen & Company, Inc. 
(Spen), against award of a contract under letter request for technical 
proposal (LRTP) No. F33657-71-R-0619, issued April 16, 1971, by 
the Aeronautical Systems Division (ASD), Wright-Patterson Air 
Force Base, Ohio, for a quantity of airfield ramp firefighting trucks, 
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type A/S32P-13, in accordance with cited U.S. Air Force 
specifications. 

Under the procedure established in the LRTP for this two-step 
advertised procurement, ASD would supply the basic truck and one 
type of fire extinguisher and the contractor would be required to sup- 
ply other equipment and to assemble all components of a firefighting 
truck for use on airfield ramps. The LRTP was sent to thirty prospec- 
tive offerors and four companies responded with unpriced technical 
proposals, The only proposals considered acceptable for further nego- 
tiation were submitted by Ward La France Truck Corporation (La 
France), Cardox Division of Chemetron Corporation (Cardox), and 
Spen. In letters of June 24, 1971, specific deficiencies in the three pro- 
posals were explained to each company and requests were made for 
amended proposals to be submitted by July 23, 1971. The offerors were 
also given an opportunity for discussion of the proposals with ASD 
on July 6-7, 1971. After submission and evaluation of the amended 
proposals, on August 4, 1971, ASD furnished a second evaluation to 
first-step offerors and requested that further clarifications of the pro- 
posals be submitted by August 16, 1971. 

In its final technical evaluation of August 25, 1971, ASD stated that 
it found the proposals of Cardox and La France technically accept- 
able, but that the proposal from Spen was not acceptable because it 
failed to meet the requirements of paragraph 3.8.3 of military speci- 
fication MIL-T-83303. This specification requires that firefighting 
equipment be installed on the Government-furnished trucks in a man- 
ner which prevents all interference between parts and, in particular, 
requires that hose reels be placed sufficiently high so that operators 
would have ready access to the equipment while standing at the rear of 
the truck with the tailgate raised. The importance of tailgate clearance 
was pointed out to Spen by the contracting officer in his second evalu- 
ation letter of August 4, 1971. Although Spen amended its proposal 
for the hose-reel cranks, in response to the August 4 evaluation, in the 
opinion of ASD the amended proposal stil] did not satisfy paragraph 
3.8.3 of MIL-T-83303 because the hose-reel crank proposed was only 
13% inches above the bed of the truck and would not clear the tail- 
gate which is 1914 inches in height. For this reason, ASD determined 
in its third and final technical evaluation that the Spen proposal did 
not satisfy the requirements of the LRTP. 

The invitation for bids, the second step of the procurement, was then 
sent to Cardox and La France. In a letter of October 15, 1971, Cardox 
explained that it would not submit a bid because it was not able to 
furnish the equipment by the date required for delivery. La France 
submitted the only bid at a unit price of $7,963 which the contracting 
officer determined to be fair and reasonable in view of the agency engi- 
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neer’s estimate. The contracting officer also recommended that the con- 
tract be awarded to La France, but award has been delayed on account 
of the Spen protest. 

For reasons set out below, we conclude that the rejection of the Spen 
first-step proposal was erroneous and that the second-step invitation, 
to which only La France responded, should be canceled and reissued 
to both La France and Spen. . 

In this respect, paragraph 3 of the August 4 evaluation by ASD, the 
portion of the evalution pertinent to our consideration, made reference 
to two problems connected with the proposed utilization by Spen of 
hose reels manufactured by Clifford B. Hannay & Son, Inc.—namely, 
that it appeared that the Hannay reels were too wide to be installed 
side by side as required and that the reels proposed would not “allow 
for hose withdrawal without tailgate interference, reference para- 
graph 3.8.3 of MIL-T-83303, unless they are either elevated or pro- 
vided with the 30 degree bracket.” Spen’s amended proposal submitted 
in response to this critique adequately answered the problem of width. 
However, nothing was said therein about the tailgate interference 
problem, and Spen has since explained that it considered no response 
necessary in view of the alternate solutions proposed by ASD in its 
evaluation critique to what it considered a minor problem, i.e., that the 
reels would either have to be elevated or provided with a 30-degree 
bracket. As indicated above, however, the contracting officer’s final 
technical evaluation rejected the Spen proposal for failure to ade- 
quately respond tothe problem of tailgate interference. 

In our opinion, paragraph 3 of the August 4 technical evaluation 
of the Spen proposal did not adequately advise Spen of the necessity 
of specifically indicating in its amended proposal how the problem of 
tailgate interference would be resolved. We think that it was reason- 
able for Spen to regard the August 4th evaluation’as not to require 
a definitive response since paragraph 8 thereof not only identified the 
tailgate problem, it also provided solutions to the problem. We further 
think that so long as modification of the reels proposed by Spen— 
either by elevating the reels themselves or by installing a 30-degree 
clamp—is, in fact, a technically acceptable solution of the problem, the 
Spen proposal, as amended, should have been considered acceptable. 

In this regard, the purpose of the first step of a two-step advertised 
procurement is to evaluate the potential bidder’s ability to meet the 
specifications of the contract and, in fact, the LRTP specifically ad- 
vised first-step offerors that it was realized that all design factors could 
not be detailed in advance. Since the first-step phase of a two-step 
advertisement is designed to be flexible, similar to negotiated procure- 
ment, we think that a proposal indicating a generally acceptable tech- 
nical approach should not be summarily rejected. See 48 Comp. Gen. 49 
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(1968). In the present case, ASD has not voiced any reservations con- 
cerning Spen’s ability to meet the specifications. With respect to Spen’s 
final technical proposal of September 9, 1971, ASD’s only objection 
was to the failure to state that it would raise the hose reels or attach 
a 30° bracket, either of which would assure an operator’s acces- 
sibility to the hand crank mechanism. In other words, there is no criti- 
cism, stated or implied, that Spen cannot solve the hand crank problem, 
other than that no mention was made in the Spen proposal, as amended, 
as to which of two acceptable and easily accomplished solutions to the 
problem would be utilized. Considering that Spen’s proposal, as 
amended, contains sufficient assurances that the tailgate specification 
will be complied with, together with the fact that the technical evalua- 
tion, communicated to Spen, itself provides the guidance for solution 
to the tailgate problem, we feel that an overliteral interpretation of the 
first-step procedures should not prevail to exclude the only other avail- 
able source of supply. 

We therefore think that the rejection of Henry Spen’s proposal was 
unreasonable in the circumstances and that, as indicated above, the 
second-step invitation should be canceled with all offerors found 
qualified for the second step, including Spen, allowed to bid upon 
readvertisement. 


[ B-174807 J 


Contracts—Awards—Small Business Concerns—Self-Certifica- 
tion—*“Good Faith” Certification 

The low bidder under a total small business set-aside for tool sets who on the 
date of bid opening did not qualify as a small business concern under the 
invitation for bids or the Small Business Administration (SBA) regulations 
may not be considered for a contract award on the basis of its erroneous self- 
certification allegedly made in good faith, for although the bidder met the ap- 
propriate size standard at the time the bid was prepared, the SBA requirement 
that the number of employees be based on the average for the four quarters 
preceding bid preparation had been overlooked. Since the standard of “good faith” 
is not necessarily limited to an incident of intentional misrepresentation, the 
bidder apprised of the applicable small business size having failed to exercise 
prudence and care to ascertain its size under prescribed guidelines has not 
certified itself to be a small business concern in good faith. 


To the Allied Research Associates, Inc., March 23, 1972: 

Reference is made to your letter dated February 2, 1972, and prior 
correspondence, protesting against the proposed award of a contract 
to another firm, under invitation for bids (IFB) No. N00104-71-B- 
2013, issued by the Navy Ships Parts Control Center (SPCC), 
Mechanicsburg, Pennsylvania. 

For the reasons hereinafter stated, the protest is denied. 

The IFB, as amended, a total small business set-aside, solicited bids 
for tool sets. Bid opening occurred on August 10, 1971, and your firm 
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became the apparent low responsive bidder after the low bid was re- 
jected as nonresponsive. However, the preaward survey report recom- 
mended against an award to your firm because of unsatisfactory 
financial capability to perform under the contract. In view thereof, 
SPCC initiated Certificate of Competency action with the Sma! Busi- 
ness Administration (SBA) on September 15, 1971. By letter dated 
October 7, 1971, the SBA Philadelphia Regional Office informed your 
firm that, since it did not qualify as a small business concern under the 
IFB or SBA regulations on the date of bid opening, it was ineligible 
for a Certificate of Competency. Your firm filed a timely appeal with 
the Size Appeals Board. The Board, by message dated November 24, 
1971, advised SPCC as follows: 

The SBA Size Appeals Board finds that Allied Associates did not qualify as a 
small business at the time of bid opening of IFB N00104-71-B-2013 nor for 
the four quarters ending June 30, 1971. However, the Board does find that the 
number of employees of Allied for the four quarters ending September 30, 1971 
[52 days after bid opening] as within the size standard for subject procurement 
and at present time qualifies as a small business. 

The formal decision of the Size Appeals Board, dated November 23, 
1971, set forth the following facts: 

The record reveals that the average number of employees of Allied for the 
four quarters ending June 30, 1971 [41 days before bid opening], was 521, that 
the actual number of employees on June 30, 1971, was 488, that the average 
number of employees for the four quarters ending September 30, 1971, was 498, 
and that the actual number of employees on September 30, 1971, was 444. 

The SPCC contracting officer rejected your bid since it was deter- 
mined that your company was not responsive “because it was large busi- 
ness at the time it submitted its bid on a solicitation which was set- 
aside for small business concerns.” You disagree with the rejection 
and contend that the award should be made to you since your company 
is now a small business and you state that the certification of such 
status was made in good faith, albeit erroneously, in the bid. Our 
attention is invited to the provisions of paragraph 1-703(b) of the 
Armed Services Procurement Regulation (ASPR), which reads, in 
pertinent part, as follows: 


* * * The controlling point in time for a determination concerning the size 
status of a questioned bidder or offeror shall be the date of award, except that 
no bidder or offeror shall be eligible for award as a small business concern 
unless he has * * * in good faith represented himself as small business prior 
to the opening of bids or closing date for submission of offers * * *. 


In consideration of that ASPR section, the threshold question is 
whether your firm did, in good faith, represent and certify itself to 
be a small business concern in the bid. That portion of the IFB in 
which your company represented and certified that it was a small 
business concern advised offerors to “(See par. 14 on SF 33-A.).” That 
reference, a part of the instructions and conditions of the IF'B, reads 
as follows: 
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14. SMALL BUSINESS CONCERN. A small business concern for the purpose 
of Government procurement is a concern, including its affiliates, which is inde- 
pendently owned and operated, is not dominant in the field of operation in which 
it is submitting offers on Government contracts, and can further qualify under 
the criteria concerning number of employees, average annual receipts, or other 
criteria, as prescribed by the Small Business Administration. (See Code of Fed- 
eral Regulations Title 13, Part 121, as amended, which contains detailed industry 
definitions and related procedures.) [Italic supplied. ] 

In addition, paragraph 30.87 of the IFB prescribes that, to qualify 
as a small business concern, the number of employees of a concern 
and its affiliates must not exceed 500 employees. See, also, 13 CFR 
121.3-8(b) (3), to which bidders were referred in the IFB’s instruc- 
tions and conditions quoted, swpra. Furthermore, the phrase “number 
of employees,” as used in SBA regulations, is specifically defined 
as “the average employment of any concern, including the employees 
of its domestic and foreign affiliates, based on the number of persons 
employed on a full-time, part-time, temporary, or other basis during 
the pay period ending nearest the last day of the third month in 
each calendar quarter for the preceding four quarters.” See 13 CFR 
121.38-2(s). 

In a conference with representatives of our Office on February 1, 
1972, it was indicated that the small business certification was made 
because the number of persons actually employed at the time the 
bid was prepared was less than 500 and the SBA requirement that the 
number be based on the average for the preceding four quarters was 
inadvertently overlooked. Therefore, it was asserted that the certifi- 
cation was made in good faith and that no intentional misrepresenta- 
tion can be imputed to the firm. Also, in a letter to our Office, it is 
stated that : 

The fluctuations in number of employees have been fortuitous and are the direct 
result of business conditions at our Baltimore Division. 

The standard of “good faith” when applied to a certification as a 
small business in a bid is not necessarily limited to an incident of 
intentional misrepresentation. In our opinion, where, as here, a bidder 
is fully apprised in an IFB, and referenced regulations, of an appli- 
cable small business size standard but fails to take the necessary steps 
to ascertain its size status under the referenced guidelines, it may be 
concluded that it has not certified itself to be a small business concern 
in good faith. As we have stated in previous decisions, bidders are 
usually in a good position to know their size status and they should 
not be permitted to casually or negligently utilize the self-certification 
process without using a high measure of prudence and care. See 41 
Comp. Gen. 47, 55 (1961), and 49 id. 369, 376 (1969). Cf. B-156882, 
July 28, 1965. We can understand your belief that your certification 
was made in good faith. However, we believe that in these cases, 
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since self-certifications usually are not questioned, bidders must be 
held to a higher than usual degree of care in determining whether 
they are or are not small business. In the present case, if your company 
had exercised such prudence and care preceding the erroneous certi- 
fication, it would have known that it was not eligible to certify itself 
as small business. Therefore, we find that even though, as of the 
present, Allied is a small business, it is not eligible for award under 
the above-cited ASPR. 


[ B-174839 ] 


Vessels—Charters—Long-Term 


Hire costs for tankers to be constructed for charter to the Military Sealift Com- 
mand (MSC) for a 5-year term with options to cover 15 years, and the costs of 
breach, termination, failure to exercise a renewal option, or the value of a lost 
tanker are operating expenses chargeable to the Navy Industrial Fund since 
the charter arrangement is not the purchase of an asset requiring the authoriza- 
tion and appropriation of funds. The fact that MSC assumes certain termination 
costs does not transform the 5-year charter with its 15-year renewal options 
into a 20-year charter, and except for the authority in section 789 of the De- 
partment of Defense Appropriation Act, 1972, DOD would be required to set aside 
cash for option termination costs; also the question of the general, full faith 
and credit obligations of the United States is for determination by the Attorney 


General; and the only way to insure investors of the unconditional obligation 
of the Fund is to so provide in the charter for each vessel 


To Stephen N. Shulman, March 23, 1972: 


Reference is made to your letter of December 27, 1971, written on 
behalf of several firms that are interested in a proposal by the Military 
Sealift Command (MSC), Department of the Navy, involving the 
construction and charter hire to MSC of nine 25,000 DWT tankers. 

It is explained that the financing of the construction of the vessels 
to be chartered by MSC will involve substantial financial commit- 
ments from a variety of institutions. During the period of construction 
of the vessels, two groups of commercial banks will provide interim 
financing to the respective shipyards. A third group of commercial 
banks (the “owners”) will purchase the vessels upon their delivery 
by the shipyards by repaying a portion of the construction loans. The 
balance of the construction loans will ultimately be refinanced through 
the private sale to institutional investors, including insurance com- 
panies and pension trusts, of First Preferred Fleet Mortgage Bonds 
to be secured by an assignment of charter hire. 

A separate bareboat charter will be entered into by MSC with re- 
spect to each vessel. These charters will give MSC the full use of the 
vessels during the charter period, during which MSC will be fully 
responsible for the operation and maintenance of the vessels and will 
bear the risk of loss and seizure of the vessels. The charters will provide 
for a construction period during which the shipyards may deliver 
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completed vessels. Such vessels will be chartered by MSC under the 
charters on an interim basis until the end of the construction period, 
which we understand consists of 900 days for the last vessel. If a 
vessel is not delivered during such construction period, MSC will 
remain obligated to charter such vessel when delivered and the ship- 
yard will be required to pay MSC liquidated damages of up to $4,000 
per day if such delay in delivery is not excusable. The charters will pro- 
vide an initial term of 5 years following the construction period and 
either with options to renew for fifteen consecutive 1-year periods or 
with optional renewal provisions for three consecutive 5-year periods 
with the Government having the privilege to terminate at the end of 
every 6-month period. The charter hire during the entire 20-year term 
of the initial and optional charter periods has been computed to repay 
to the Bondholders and the Owners all of the capitalized costs of the 
vessels together with accrued interest on the unamortized portion 
thereof. If a delay in the delivery of any vessel requires that sub- 
stitute financing arrangements be made, charter hire will be adjusted 
to reflect the terms of such substitute financing. Capitalized costs to 
be amortized will be defined in the charters to include all amounts 
payable for construction of the vessels, interest on interim loans during 
the construction period, commitment fees payable to the bond pur- 
chasers, fees and expenses payable to the Trustees for the Bondholders 
and Owners throughout the term of the charters and other specified 
costs relating to the construction and financing of the vessels. 

The charters will contain a provision covering breach, termination, 
or failure by MSC to renew at the end of the construction period, the 
initial period, or any 1-year period which is designed to assure the 
financial institutions the necessary protection that no matter what 
should occur during the term of the charters there will be sufficient 
funds available to repay the Bonds in full and to return the Owners’ 
investments. Such funds will be provided out of the net proceeds 
received from the sale of the vessels by the Trustees in the event of 
an MSC breach, termination, or failure to exercise a renewal option. 
MSC will be unconditionally obligated to pay for the benefit of the 
Bondholders and the Owners the amount, if any, by which the net 
proceeds of any such sale are less than a specified amount (the “Termi- 
nation Value”) calculated to pay the outstanding principal and inter- 
est on the Bonds and to return to the Owners their investments and 
a rate of return to the date of termination after taking into account 
related tax effects. As such, Termination Value will of course exceed 
capitalized costs to be amortized. 

You state that it is possible that the proceeds of sale will not cover 
Termination Value in that it is not possible to predict what the 
commercial value of the vessels may be and because amortization of 
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capitalized cost is deferred until the eleventh year of the charters, If 
a vessel is lost, MSC would also be obligated to pay a stipulated Loss 
Value which will be approximately the same as the Termination Value, 
In this connection, MSC evaluates its obligations under the charters 
at $47 million. for the initial 5-year period with a Termination Value 
of approximately $160 million not taking into consideration any sales 
proceeds from the ships. Thus the maximum total charges that could 
be incurred under the proposal would be $207 million. 

Consequently, without a firm and unconditional commitment by the 
Government to pay charter hire, as well as the difference between 
proceeds of sale and Termination Value in the event of breach, termi- 
nation or failure to renew or the Loss Value in the event of loss or 
seizure of the vessel, you state it will not be feasible to arrange the 
financing necessary for the construction of the vessels. 

Accordingly, you request our opinion as to whether MSC has all 
requisite authority to proceed with the charters and other proposed 
contracts as an appropriate industrial fund activity, and particularly 
whether the obligations incurred thereunder would be only obligations 
of the Navy Industrial Fund or general, full faith and credit obliga- 
tions of the United States. 

In order to assure that all aspects of the proposed plan for the con- 
struction and charter hire of the vessels receive consideration, com- 
ments were requested of the Department of Defense (DOD). 

In its reply of February 15, 1972, DOD referred to our decisions 
mentioned below and stated that, for the reasons discussed in their 
reply, it was their view that the proposal is legally supportable on 
the basis reflected in those decisions. 

Concerning the authority of MSC to enter into the proposed contract 
and charters and the propriety of using the Navy Industrial Fund to 
finance the proposal, DOD explained that— 

Under the provisions of 10 U.S.C. 2208 the Secretary of Defense is authorized 
to provide for the establishment of working capital funds in the Department of 
Defense for the purpose of providing working capital for “such industrial type 
activities and such commercial type activities that provide common services 
within or among departments and agencies of the Department of Defense as he 
may designate. ” Such working capital funds are to be charged with the cost of 

‘ees or work performed and be reimbursed, or otherwise credited, for those 
cuec8 including the cost of using equipment. It is clear from the terms of this 
statute that these working capital funds possess ail the characteristics of and 
are revolving funds without fiscal year limitation. They have been operated as 
such for the more than 20 years since their inception; at that time an were 
exempted from the apportionment requirements of RS 3679 (81 U.S.C. 665(c) ) 
by the then Director of the Bureau of the Budget pursuant to his “authority 
under subsection (f) of that statute to so exempt revolving funds, and have 
been continuously carried on the books of the Treasury as such with a no-year- 
symbolization. 

The regulations governing industrial fund operations issued pursuant to 10 
U.S.C. 2208 (DOD Directive 7410.4) provide for the establishment of an indus- 


trial fund within each military service and vests their administration and man- 
agement in the respective military departments under the supervision of their 
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Secretaries. Additionally, the regulations provide among other things, that “in- 
dustrial funds will be used to finance the operating costs of major service units 
(industrial type and commercial type) that produce goods and services in 
response to requirements of users and central management organizations within 
and among the DOD Components * * *.” “Customers of an industrial fund 
activity may be: (1) operations force commands or mission units thereof of 
operating agencies, commodity commands, inventory control points, weapons 
systems or project managers, or any Department of Defense Component having 
missions and responsibilities separate from management and operation of the 
industrial fund activity * * *.” Provision is also made for issuance of charters 
subject to the approval of the Assistant Secretary of Defense (Comptroller) 
prior to the financing of any activity under an industrial fund, which charter 
shall govern the operations of the activity. 


DOD further explained that under regulations prescribed by the 
Secretary of Defense pursuant to his authority under the National 
Security Act (DOD Directive 5160.10) the Military Sealift Command 
was designated as Single Manager for Ocean Transportation. Per- 
tinent responsibilities of MSC are set forth in those regulations as 
follows: 


VI.A. Within the mission of MSC, provide ocean transportation planning sup- 
port to the Organization of the Joint Chiefs of Staff, the unified and specified 
commands, the Military Services and the Department of Defense agencies in 
support of the plans of the Joint Chiefs of Staff and other military operations 
as required. : 

* * * * * & * 


H. Maintain and operate a DOD ocean transportation system within limits 
approved by the Secretary of Defense to: 


* * * a * * * 


4, Provide ocean transportation service, except that performed by units of the 
fleet, to all components of the Department of Defense, and as authorized for 
other agencies of the United States Government on a basis consonant with 
national policy, the need for efficient and economical operations, and responsive- 
ness to military requirements. 

I. Procure ships outside the MSC fleet by bare boat, time, or voyage charter, 
or by allocation from other government agencies, and procure passenger (except 
individual travel which may be procured by the military departments) and cargo 
space in commercial ships to meet the requirements of the Department of 
Defense and such other agencies of the United States Government as authorized 
by the Secretary of Defense. * * * 


* * * * * * * 


8. Provide tankers to meet ocean transportation bulk POL requirements of 
the military departments. 


It is reported that MSC (then the Military Sea Transportation 
Service) was chartered for operation of all its activities, including 
the foregoing under the Navy Industrial Fund in 1951. 

Further in its reply, DOD summarizes the proposal and relative to 
the termination charge states that— 


* * * This is a charge for the use of the vessels. MSC does not at any time 
acquire any property rights in these vessels beyond the right to use them in 
order to provide the services in accordance with its assigned authority and 
responsibility. 

To the extent that such a termination charge is incurred the charter hire 
costs are increased as part of the charge for charter hire for each year of use. 
Such costs would be considered operating costs of the Military Sealift Com- 
mand within the meaning of 10 U.S.C. 2208 and as such are properly chargeable 
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to the Navy Industrial Fund. Since the proposal does not contemplate acquisi- 
tion of any capital assets there is no need nor basis for considering the avail- 
ability of- any other appropriations or funds for such purpose. 

As stated in your quoted opinion contracts for the initial period with renewal 
options are permitted where the outstanding obligational availability is suf- 
ficient to cover an initial period, together with additional charges, if any, 
necessary to cover the increase in the costs for failure to exercise options of 
renewal. It should be made clear that no increase in MSC’s liability for the 
payment of $47,000,000 for the initial period of use occurs if the proceeds of 
the sale of the vessels equals the termination liability. The commercial value 
of the vessels at the end of five years should be high since the owners contem- 
plate commercial use of these vessels even after 20 years as stated in Mr. Shul- 
man’s letter. 

In-any event, the financial statements of the Navy Industrial Fund, as included 
in the President’s annual budget submission (the latest of which appears on 
page 342, Appendix “Budget of the United States for Fiscal Year 1973”) disclose 
that the unobligated balance of the fund available at the close of fiscal year 
1971 was’ $718,146,000 and is estimated at $773,964,000 and $840,907,000 for 
fiscal years 1972 and 1973 respectively. An examination of these statements 
shows that the drawing account of the funds with the Treasury was at the 
end of fiscal years 1970 and 1971 $255,888,000 and $249,466,000, respectively and 
is estimated in fiscal years 1972 and 1973 at $315,166,000 and $311,966,000, 
respectively. The accounts receivable at the end of fiscal years 1970 through 
1973, on a comparable basis, range from $229,880,000 to $138,120,000, 

All of these amounts show that in any of these years including the current year 
the financial condition of the fund was more than adequate to cover the maximum 
contingent liability that could occur with the termination of the charter for any 
reason provided under the contract. The contract covers a five-year period which 
has an anticipated obligation of $47 million. A failure to renew could increase 
this obligation for the five-year period. The existence or nonexistence of this 
obligation is based upon the amount of the resources which may be generated by 
the sale of the vessels at the time of such nonrenewal. In the extreme case, the 
deficiency could be the total cost of the vessels but only if the value of the 
vessels is equal to the scrap value of their metals. 

As indicated in paragraph (d.) of the referenced MSC memo the estimate 
of $160,000,000 for the termination value may be overstated since the fixed 
price for the nine ships is $146,550,000 plus a supervisory agent’s fee of approxi- 
mately $500,000 and interest during the construction period. It is highly im- 
probable that the sale of these vessels would not generate a fair percentage of 
their costs, particularly since the owners expect to employ the vessels com- 
mercially after the twenty year period. In any event, even if the termination 
value were conceded to be $160,000,000, and no credit applied from the proceeds 
of sale of the vessels the total of the future charges will be less than one-third 
of either the actual unobligated balance at the end of fiscal year 1971 or of the 
expected unobligated balance at the end of fiscal year 1972. The total charges 
of $207,000,000 for services and maximum termination costs compares with the 
FY 1971 actual unobligated balance of $718,146,000 and the 1972 year-end 
unobligated balance of $773,964,000. 

It is obvious from the foregoing that the obligational availability of the 
Navy Industrial Fund in fiscal year 1972 is more than sufficient to cover obliga- 
tions for the total charges permitted under the initial period and all succeeding 
obligational periods. Under these circumstances, we are of the opinion that an 
obligation can be created against the Navy Industrial Fund at least to the extent 
of the corpus of the fund plus anticipated reimbursements for one year. If this 
test has been met, as in the instant case, it is no longer necessary to consider the 
question of availability for obligation of anticipated reimbursements for the 
succeeding fiscal year. 

As indicated above, the Navy Industrial Fund is exempted from apportionment 
under the provisions of RS 3679 (31 U.S.C. 665). Consequently administrative 
allocations to the various activities financed under the fund are not considered 
administrative subdivisions of the fund within the meaning of subsection (g.) 
of that statute and therefore, the limitations of the statute with respect to the 
creation of obligations are applicable to the total of the fund and not to the alloca- 
tions. DOD Directive 7200.1, governing the administrative control of funds 
in the Department of Defense, which was approved by the Director of the 








Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 603 


Bureau of the Budget, recognizes that the limitations and sanctions of the statute 
only apply to administrative subdivision of revolving funds which are them- 
selves subject to apportionment. It should be recognized, of course, that each 
activity under the fund must maintain accountability in order to insure proper 
application of the limitation of the statute to the fund as a whole. 

In this connection it should be noted, as outlined in the MSC memorandum, 
that the obligational availability of the MSC segments of the fund is adequate 
to cover these liabilities. In addition to having obligation availability the opera- 
tion of the revolving fund requires that further consideration be given to the 
timing of the receipt of revenues and the making of expenditures. For this 
reason the revenues must be established in a time frame that would match the 
flow of expenditures. Section 739 of the Department of Defense Appropriation 
Act (FY 1972) establishes a cash requirement which insures on a minimum 
basis the matching of revenues with expenditure requirements. This is typical of 
any industrial operation which must match its current liabilities against its 
current assets and maintain sufficient cash flow so that it will be within a proper 
time frame adequately meeting its current liabilities as they mature. The statute 
does -not require the retention of cash greater than this basic requirement of 
meeting bills: when they are due. As a matter of practice, as can be seen by the 
financial statement of the fund, cash balances have been maintained that are 
more than adequate to meet the requirement of maturing liabilities. 


Relative to the last paragraph quoted above, the MSC memorandum 
referred to therein states in paragraph (c) thereof that— 


As of 30 November 1971, the amount of MSC’s corpus had increased to 
$50,000,000, and its obligations apart from this contract decreased to $301,000,000. 
MSC’s anticipated revenue for the next fiscal year and the obligations under 
these charters for the initial 5-year period, remain at $700,000,000 and $47,000,000 
respectively. 


Also, section 739 of the Department of Defense Appropriation 
Act, 1972, approved December 18, 1971, 85 Stat. 734, referred to above 


by DOD, provides as follows: 


During the current fiscal year, cash balances in working capital funds of the 
Department of Defense established pursuant to section 2208 of title 10, United 
States Code, may be maintained in only such amounts as are necessary at 
any time for cash disbursements to be made from such funds: Provided, That 
transfers may be made between such funds in such amounts as may be deter- 
mined by the Secretary of Defense, with the approval of the Office of Manage- 
ment and Budget. 


An examination of the legislative history of this provision discloses 
that language similar thereto first was contained in the Supplemental 
Defense Appropriation Act, 1966, approved March 25, 1966, 80 Stat. 
82. In approving such provision the House Committee on Appropria- 
tions in Report No. 89-1316 stated that— 


The recommended Section 101 provides authority for the Secretary of Defense 
to transfer cash balances between working capital funds of the Department of 
Defense in such amounts as he may determine, with the approval of the Bureau 
of the Budget. This language is intended to provide operational flexibility as 
among the working capital funds, particularly the stock funds of the various 
military departments and the Department of Defense so as to alleviate situations 
wherein one fund may have an excess of cash while another might be temporarily 
short of cash. This section also contains language prescribing minimum cash 
balances for working capital funds in such amounts as are necessary at that time 
to meet cash disbursements to be made from such funds. This authority provides, 
in effect, relief from certain administrative interpretations of Section 3679 of the 
Revised Statutes in such a manner as to minimize the amounts of cash necessary 
to be tied up in an inactive status. 
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As recognized in your letter the decisions of our Office involving 
somewhat similar proposals concerning termination payments to be 
made in the event the Government fails to exercise its renewal options 
after expiration of the basic contract term require that amounts equal 
to the maximum contingent liability of the Government be available 
for obligation at the time the contract is made and at the time renewals 
thereof are made. With respect. to revolving funds and the require- 
ments of 31 U.S.C. 665(a) and 41 U.S.C. 11, we stated in 48 Comp. Gen. 
497, 502 (1969) that— 

We have no legal objection to contracting for reasonable periods of time in ex- 
cess of 1 year subject to the conditions that sufficient funds are available and 
obligated to cover the costs under the entire contract. See 43 Comp, Gen. 657, 661. 
Nor as stated above, would we have any objection under revolving funds to con- 
tracts for a basic period with renewal options, provided funds are obligated to 
cover the costs of the basic period, including any charges payable for failure to 
exercise the options. 

We will consider your four questions in the order in which presented. 

Your first question is whether the commitments of MSC described 
in your letter and particularly the provisions requiring MSC to make 
up the difference, if any, between proceeds of sale and Termination 
Value, servé to transform the charters into a purchase of a capital 
asset, the vessels, which would require an appropriation rather than 
use of the Navy Industrial Fund. While the MSC assumes all the 
liabilities attached to ownership and in effect equitable ownership of 
the vessels upon construction, the fact remains that MSC never obtains 
actual title to all or any portion of any of the nine vessels. We therefore 
cannot say that the arrangement results in the purchase of an asset for 
which funds are required to be authorized and appropriated by the 
Congress. 

Your second question is whether these provisions have the effect of 
transforming the charter from one for 5. years with options to renew 
into one for 20 years, when the capitalized costs of the vessels will be 
fully amortized. While the terms of the proposal are such that the 
failure to renew the options would be so costly that the options under 
normal conditions would most likely be renewed through the 20-year 
period, the proposal is not one for a 20-year period. You quote a 
sentence from 48 Comp. Gen. 497 indicating that we have no objec- 
tion under revolving funds to contracts for a basic period with renewal 
options, providing funds are obligated to cover the cost of the basic 
period, including any charges payable for failure to exercise the op- 
tions. The instant proposal is different however in that no cash is being 
set aside to cover the termination charges for the failure to exercise 
any of the options. This is authorized during the fiscal year 1972 by 
section 739 of the Department of Defense Appropriation Act, 1972, 
quoted above. 
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Your third question refers to what would happen if expenditures or 
a short fall in anticipated revenues so depleted the Fund that it lacked 
sufficient monies to pay the charter hire in a given year, or to com- 
pensate for the inadequate proceeds of sale, if any, or for the loss or 
seizure of the vessels and asks whether in any of such events, would 
the charters be only an obligation of the Fund or are they general, full 
faith and credit obligations of the United States. 

We have never recognized any authority of a Federal agency to incur 
obligations against receipts anticipated to be received beyond the end 
of the current year in the absence of specific authority of law therefor 
and we have considerable doubt that the mere disclosure of a 5-year 
defense plan to the committees authorizing and appropriating funds 
for the Department of Defense, constitutes authority to incur obliga- 
tions against receipts anticipated during such 5-year period. It is of 
interest that section 31.3 of OMB Circular No. A-34 provides that even 
apportionments of anticipated receipts for the current year in no way 
authorizes an agency to obligate or make disbursements in excess of 
the amounts to become available from such sources. 

While the MSC is restricted to its annual operating budget in incur- 
ring obligations and making disbursements, the Secretary of the Navy, 
within the limitations of the Navy Industrial Fund established by the 
Assistant Secretary of Defense (Comptroller), may make administra- 
tive allocations and adjustments of working capital between the vari- 
ous segments—including the MSC fund—of the Navy Industrial 
Fund. See DOD Directive No. 7410.4, January 2, 1970. Moreover, the 
Secretary of Defense, with the approval of the Office of Management 
and Budget, is authorized during the fiscal year 1972 by section 739 
of the Department of Defense Appropriation Act, 1972, to transfer 
funds between the Industrial Funds of the three military departments. 
In view of the various statutory authorities relating to the Industrial 
Funds and the assurance of DOD that the obligational availability of 
the Navy Industrial Fund in fiscal year 1972 is more than sufficient to 
cover obligations for the total charges permitted under the initial pe- 
riod and all succeeding obligational periods without considering antici- 
pated reimbursements beyond 1 year, we cannot question the legality 
of the proposed arrangement. This does not mean however that the 
charters are general, full faith and credit obligations of the United 
States. This is a matter within the jurisdiction of the Attorney General 
and you may want to have DOD request his opinion thereon. We are 
not convinced that the cases of Myerle v. United States, 33 Ct. Cl. 1 
(1897) and Dougherty v. United States, 18 Ct. Cl. 496 (1883), which 
were cited in the letter from DOD would be applied in a situation 
where the contractor is aware that funds are not being obligated and 
set aside for liquidation of the contractual obligation or that the Gov- 
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ernment is relying upon anticipated receipts. The fact of the matter 
here is that if the entire cost under the contracts is not funded, the 
MSC fund will be relying for the most part upon appropriations to 
be made by the Congress over the 20-year period to the customer 
agencies using the nine tankers. 

The fourth area of concern to the investors and their counsel relates 
to the question of receiving adequate and conclusive assurance that 
at the time the charter is entered into and at or prior to the time 
of each renewal thereof MSC has followed proper procedures neces- 
sary to obligate unconditionally the Navy Industrial Fund and as to 
obtaining a certification that such procedures have been followed. We 
know of no way to get such assurance unless MSC is willing to in- 
clude a provision in its charter of each vessel agreeing to set aside 
the cash to cover its obligations thereon and provide you with an 
appropriate certification. We do not believe it is, or should be, our 
responsibility to assure you that such authority has been so exercised. 
While we can understand your desire to have such assurance, the need 
therefor would not be as great if the Attorney General renders an 
opinion that the charters are general, full faith and credit obligations 
of the United States. 


[ B-155690 J 



















Checks—Travelers—Reimbursement—Military Personnel 


Reimbursement to members of the uniformed services for the cost of purchasing 
traveler’s checks, whether the related travel is performed within or without 
the United States, may be authorized without regard to the value of the checks 
purchased in view of the broad authority for reimbursement in connection 
with the travel of members and their dependents, and the Joint Travel Regula- 
tions amended accordingly, thus bringing reimbursement for the cost of traveler’s 
checks for travel within the United States in line with the long recognition 
that the cost of traveler’s checks incident to travel outside the United States 
is a valid expense. However, the amendment of the Standardized Government 
Travel Regulations to accomplish the same uniformity in reimbursing civilian 
employees for the cost of traveler’s checks is a matter for consideration by the 
Administrator of the General Services Administration. 


To the Secretary of the Army, March 27, 1972: 
We refer further to letter dated February 17, 1972, from the Dep- 
uty and Acting Assistant Secretary of the Army (Manpower and 
Reserve Affairs), forwarded here by letter of February 23, 1972, 
from the Per Diem, Travel and Transportation Allowance Committee 
(Control No. 72-6), regarding a revision of paragraph M4412 and 
item 6, paragraph M7002-8, of the Joint Travel Regulations, to be- 
come effective on April 1, 1972. 
The Deputy and Acting Assistant Secretary states that the effect 
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of the regulation changes is to permit reimbursement for the cost 
of traveler’s checks whether the related travel is within or without 
the United States, and also to permit reimbursement even though 
the value of the checks purchased is less than $100. It is explained 
that no reimbursement presently is permitted when traveler’s checks 
or similar instruments are used incident to travel to, from, or between 
points within the United States or when the value of checks pur- 
chased for other travel is under $100. In this connection reference 
is made to the Standardized Government Travel Regulations govern- 
ing the travel of civilian employees, which restrict reimbursement 
to cases involving travel outside the continental United States but 
contain no provision as to the minimum value of such instruments in 
order to qualify for reimbursement. 

It is stated further that the reasons for safeguarding funds incident 
to official travel in the United States appear to be no different than 
for travel in other areas and that such reasons form the basis of the 
action of the Secretaries of the uniformed services in authorizing the 
changes indicated. It is indicated that while our holding in 23 Comp. 
Gen. 212 (1943) permits regulations authorizing reimbursement for 
traveler’s checks connected with travel outside the United States, it 
leaves unaffected the prohibition against reimbursement contained 
in 4 Comp. Gen. 883 (1925), as regards travel within the United States. 

Additionally, it is stated that a similar change regarding travel in 
the continental United States has been suggested for the Standard- 
ized Government Travel Regulations, the statutory base of Volume 
2 of the Joint Travel Regulations, which govern the travel of De- 
partment of Defense civilian personnel. Therefore, decision also is 
requested regarding the propriety of amendment of the Standardized 
Government Travel Regulations to permit such reimbursement. 

Par. M4412, JTR, to become effective April 1, 1972, provides as 
follows: 

Costs of traveler’s checks or similar instruments purchased by the member for 
the safe transportation of personal funds necessary for normal expenses incurred 
incident to temporary or permanent change-of-station travel are reimbursable 


provided that the total value of such instruments is not more than the per diem 
and travel expenses administratively estimated for the ordered travel. 


Par. M7002-3, JTR, also to become effective April 1, 1972, provides 
that the member is entitled to reimbursement for expenses incurred 
incident to the transportation of his dependents, as follows: 


6. Costs of traveler’s checks or similar instruments purchased for the safe 
transportation of personal funds necessary for normal expenses incurred in 
connection with the authorized travel of dependents, provided that the total 
value of such instruments is not more than the reasonable anticipated travel 
expenses of the authorized dependent movement ; 











608 DECISIONS OF THE COMPTROLLER GENERAL (51 





The Standardized Government Travel Regulations, section 9.1, Office 
of Management and Budget Circular No. A~7, revised effective Octo- 
ber 10, 1971 (now under the authority of the Administrator of the 
General Services Administration) makes provision for allowable ex- 
penses as follows: 


ec. Fees relating to travel outside the continental United States. The following 
items of expense may be authorized or approved : 


* * * * * * * 

(8) Travelers checks. Costs of Travelers Checks purchased in connection with 
travel outside the limits of the continental United States, not to exceed the 
amount reasonably needed to cover the reimbursable expenses 

As noted in the request for decision, in 4 Comp. Gen. 883, we held 
that the cost of traveler’s checks was an unnecessary and unauthorized 
expense, whether private or Government funds were to be protected. 
In 23 Comp. Gen. 212 (1943) it was recognized that an expense in- 
curred for traveler’s checks or other credit arrangements was necessary 
for civilian commercial travel abroad, and, accordingly, the Stand- 
ardized Government Travel Regulations were amended to provide for 
reimbursement of these costs as necessary travel expenses. 

In decision of January 21, 1965, 44 Comp. Gen. 416, we held the cost 
of traveler’s checks to be a valid travel expense for travel outside the 
United States for members of the uniformed services, and that amend- 
ment of the Joint Travel Regulations to provide for their reimburse- 
ment in connection with the travel of members and dependents was 
proper under the provisions of paragraphs 404(a) and (d), and 406 (a) 
and (c), Title 37, United States Code. We said that it long had been 
recognized that the cost of traveler’s checks was a valid expense for 
travel outside the United States and it was within the power and 
discretion of the Secretaries concerned to promulgate regulations au- 
thorizing reimbursement to members for the cost of such expenses 
should they deem it advisable and necessary to do so. 

We are aware that travel-related costs have increased considerably 
in the United States since 1925, requiring travelers either to carry 
large sums of cash which are increasingly subject to loss or theft, or 
to rely on the use of personal checks, to meet such costs. Since travel 
often is performed in areas of the country where individual travelers 
are unknown, it may be difficult to cash a personal check or use one to 
pay for required goods or services and as a matter of necessity, it has 
become a common practice for travelers in this country to use traveler’s 
checks, or their equivalent, to safeguard their funds and have them 
readily available. Consequently, it is concluded that use of traveler’s 
checks or similar instruments by members or dependents, or by civilian 
travelers, now is a necessary expense of official travel in the United 
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States. The decision reported at 4 Comp. Gen. 883 will no longer be 
followed. 

The broad grant of authority contained in the cited provisions of 
the U.S. Code, in our opinion, provides sufficient legal basis for the 
promulgation of regulations authorizing reimbursement of such ex- 
penses where travel is performed within or outside the United States, 
without regard to the value of the checks purchased. Therefore, we 
have no objection to the cited changes in the Joint Travel Regulations 
effective April 1, 1972. 

Similarly, we would have no objection to an amendment of the 
Standardized Government Travel Regulations to permit reimburse- 
ment to civilian employees for such costs in connection with official 
travel performed inside the limits of the continental United States. 
Since any action in that regard is a matter for consideration by the 
Administrator of the General Services Administration, we are today 
furnishing him a copy of this decision. 


[ B-174750, B-174871, B-175117 J 


Equipment—Automatic Data Processing Systems—Selection and 
Purchase—Warranties and Damages 


The refusal of the General Services Administration (GSA) to consider the 
several proposals by an offeror on automatic data processing equipment because 
they contained a provision disclaiming implied warranties of merchantability 
and fitness for a particular purpose and excluding liability to the Government 
for consequential damage is a discretionary procurement policy, which in the 
absence of a statutory or regulatory provision requiring GSA to accept the 
exclusionary clauses is not subject to legal objection. Also discretionary is the 
use of a “model” contract by GSA for the procurement of the equipment, a 
technique which was not imposed upon offerors without an opportunity for 
discussion and negotiation ; in fact the offeror protesting its use instead of doing 
so immediately, urged the inclusion of its limitation of liability clause until the 
time set for submission of final prices, and further participated by offering 
amendments to the model contract. 


To Covington & Burling, March 27, 1972: 

Reference is made to letters dated December 14, 1971, January 3, 
1972, and February 2, 1972, from the International Business Machines 
Corporation( IBM), and to your subsequent correspondence on behalf 
of IBM, protesting the terms of the solicitations and the conduct of 
negotiations under requests for proposals MCS 43-67 AFLC (ALS), 
700-68-R-0484 (DIDS) and ASPESO Project 002-69 (NAV- 
SHIPS) respectively, issued by the General Services Administration 
(GSA). 

In each of these procurements IBM submitted a proposal which in- 
cluded a provision disclaiming implied warranties of merchantability 











610 DECISIONS OF THE COMPTROLLER GENERAL (51 





and fitness for a particular purpose and excluding liability to the 
Government for consequential damages. This provision was consistent 
with prior GSA practice, under which IBM had been awarded Federal 
Supply Schedule contracts containing similar provisions limiting its 
liability with respect to implied warranties and consequential damages. 
During the final stages of negotiations under each of the instant pro- 
curements, IBM was advised that the Government was not in a position 
to award a contract to any company whose offer contained exclusionary 
clauses pertaining to consequential damages or implied warranties, 
and that IBM’s proposals were not being considered for award because 
the inclusion of such a clause in the proposals rendered them non- 
responsive to the requirements of each procurement. 

You have made a number of arguments in support of the proposi- 
tion that the present GSA policy of rejecting proposals containing 
exclusionary clauses is improper: that the policy unduly restricts com- 
petition (as shown by IBM’s refusal to submit final prices in the 
instant procurements) ; that its adoption has not been accompanied 
by a formal policy determination in violation of a Memorandum of 
Understanding between GSA and the Department of Defense (DOD) ; 
that it is in conflict with existing DOD policy as expressed in Armed 
Services Procurement Regulation (ASPR) 1-330; and that no con- 
tractor can responsibly assume the risk of liability inherent in the 
ALS procurement. 

Although we have reservations in the matter, it must be recognized 
that the position taken by GSA regarding implied warranties and 
consequential damages is a matter of procurement policy. We are 
aware of no statutory or regulatory provision which requires GSA to 
disclaim implied warranties and exclude consequential damages, or ‘to 
assert the existence of implied warranties and seek the recovery of 
consequential damages, or to assume some intermediate position on the 
extent to which it would hold its contractors liable for consequential 
damages. As a matter of policy, therefore, the position taken by GSA 
is within its discretion and, despite our reservations, not appropriate 
for a ruling by our Office in the context of a bid protest. We are not 
aware of any valid legal basis on which we could properly interpose 
a legal objection to the award of contracts under the instant solici- 
tation. However, we have recommended by letter of today to the 
Acting Administrator of GSA, copy enclosed, that GSA’s policy re- 
garding implied warranties and consequential damages be enn fur- 
ther consideration. 

Additionally, in the ALS and NAVSHIPS procurements IBM’s 
proposals were rejected because the presence therein of exclusionary 
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clauses regarding implied warranties and consequential damages was 
deemed in conflict with the terms of “model” or “standard” contracts 
made a part of those solicitations. You have objected to such use of 
“model” contracts on grounds that the model imposes terms and condi- 
tions in excess of the minimum needs of the Government; that it 
prevents meaningful negotiations and eliminates the flexibility which 
should exist in negotiated procurements; and that it perpetuates errors 
and ambiguities in solicitations. You assert that the most significant 
aspect in which the use of “model” contracts has had these undesirable 
effects in the ALS and NAVSHIPS procurements has been in the 
treatment accorded implied warranties and consequential damages. 

The use of “model” contracts was described as follows in the admin- 
istrative report of February 15, 1972: 


As a matter of administrative policy, GSA decided to use a “standard” or 
“model” contract for this procurement. Instead of each offeror submitting a 
proposal with his varying terms and conditions, GSA proposed, as a basis for 
negotiations, a contract with basically the same language and the same terms 
and conditions for each offeror. However, the proposed contract upon which 
GSA finally requested the offerors to submit their prices was the result of 
numerous negotiating sessions with each offeror. In no sense did this proce- 
dure result in the “imposition” of an entire contract. Until the time set for the 
close of negotiations every contract item was subject to discussion. Every 
contract item was also subject to amendment, except (1) final user agency- 
determined minimum requirements for equipment and services, (2) contractual 
items made mandatory by statute or regulation, and (3) administratively- 
determined, reasonable, and necessary contractual requirements to effectively 
protect Government interests and to provide for orderly and efficient contract 
negotiation and administration. Every amendment or change requested by offerors 
was in fact seriously and carefully considered. The greater number of requests 
for change, including those from IBM, were granted, resulting in extensive re- 
visions of the “model contract.” Changes made at the request of one offeror 
were granted to all offerors, thus maintaining the same basic terms and condi- 
tions in all proposals. There were several rounds of negotiations (each generally 
lasting a day) with each offeror.* * * 

The use of this “model contract” technique has many advantages in the negotia- 
tion of large and complex ADPE procurements, especially where, as in this 
case, the only criterion for award is the lowest overall cost to the Government. 
The use of this technique assures participation by all offerors in the develop- 
ment of the final mandatory terms and conditions of the “model contract”. 
Also, this technique (1) assures equal treatment and fairest competitive evalua- 
tion of proposals, (2) places the competition on the lowest overall cost to the 
Government rather than on “other factors,” (3) shortens the negotiation proc- 
ess by starting all offerors from the same advanced position, (4) eases burden 
of and improves the administration of contract negotiation by permitting con- 
centration of effort on one set of uniform provisions, and (5) permits a higher 
standard of “draftsmanship” and a less error-prone final contract. We believe 
that offerors also benefit from these advantages. At the same time the “model 
contract” permits offerors wide latitude in structuring price proposals as they 
see fit, such as by including or excluding maintenance in the rental price or 
imposing extra-use rental charges for use in excess of one shift daily, etc. These 
differences can be readily “costed-out” and do not detract from the advantages 
of general uniformity. This practice is consistent with the requirements of 
BOB (OMB) Circular A-54 as amended (October 14, 1961, revised and/or 
amended on June 27, 1967, January 7, 1969, and August 26, 1971). 
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The record shows that the “Standard Form of Contract” was issued 
on February 26, 1971, as Amendment No. 23 to the solicitation. The 
amendment advised offerors : 

1. Offerors are requested to carefully review the content of the Standard 
Form of Contract and all referenced documents, since the Government intends 
that any contract to be awarded as a result of this solicitation will be the 
Standard Form of Contract and any amendments issued pursuant to paragraph 
8. below, all completed in accordance with the self-contained instructions. 

2. If this standard, contract contains provisions which an offeror feels cannot 
be complied with, or which he feels may not be in the best interest of the 
Government, he is requested to immediately communicate such conditions, 


along with his proposed language for any recommended changes to the Con- 
tracting Officer * * *. 


38. The Government will evaluate all suggested changes and/or comments. 
Any changes considered desirable will be incorporated as a subsequent amend- 
ment(s) to the Standard Form of Contract. 


* * ~ ~ ” “ + 
5. Offerors who do not submit their proposals in accordance with the specific 
terms provided for in the Standard Form of Contract will be considered non- 
responsive and may not receive further consideration under this solicitation. 
6. The Government does not intend to undertake negotiations with individual 
offerors for the purpose of developing unique provisions to suit an individual 
offeror’s desires other than for terms which may apply to priceable items * * *. 


It would seem that if IBM viewed this approach as fundamentally 
defective, the appropriate time to have protested against its use was 
in February 1971. However, it appears that on March 9 and April 2, 
1971, IBM requested changes to the “Standard Form of Contract.” 
On April 27, 1971, IBM submitted its “Standard Form of Contract” 
under cover of a letter setting forth eight paragraphs of “assump- 
tions, interpretations and additions.” Apparently, another submission 
was made by IBM on May 5, 1971, and on May 25, 1971, IBM sub- 
mitted revised pages of the contract and reasserted all but one of the 
“assumptions, interpretations and additions” of its letter of April 27. 
By letter of June 16, 1971, the contracting officer responded to the IBM 
letter of April 27, and advised that the Government “still does not 
agree with the limitations” of IBM’s clause regarding implied war- 
ranties and consequential damages. 

The “Standard Form of Contract” was amended four times before 
April 80, 1971, at which time a complete revision, incorporating all 
prior changes, was issued. A fifth amendment was issued on June 18, 
1971, after review of the offerors’ proposals, supplying additional 
modifications, clarifications, and interpretations of the solicitation. 
IBM continued to insist, without success, upon the inclusion of its 
limitation of liability clause and on August 26, 1971, formally advised 
the contracting officer of its position : 


* * * that the Limitation of Liability clause we proposed, and whioh repre- 
sents the only contract clause upon which agreement has not been reached, 
must be included in the model contract. [Italic supplied.] 
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IBM’s efforts to obtain acceptance of its limitation of liability clause 
continued until the time set for submission of final prices, which IBM 
refused to supply in light of the Government’s rejection of the clause. 

We do not view this record as one of “imposition” of an entire con- 
tract upon offerors without the opportunity for discussion and nego- 
tiation thereof. Rather, the record«indicates that the model contract 
was amended several times in response to offerors’ suggestions. IBM 
participated in suggesting amendments to the model contract and 
it appears that all of IBM’s objections to its terms were met, except 
with regard to the limitation of liability clause, which we have con- 
cluded above was a matter of procurement policy. Under these cir- 
cumstances, and in view of the broad discretion accorded agencies of 
the Government in determining the conditions under which they may 
contract, we must deny your protest against the use of the “model” 
contract in the instant procurements. 


[ B-174750, B-174871, B-175117 J 


Equipment—aAutomatic Data Processing System—Selection and 
Purchases—Warranties and Damages 


Although the refusal of the General Services Administration to accept the pro- 
posals of an offeror to furnish automatic data processing equipment for Defense 
user agencies that included a disclaimer against implied warranties and liability 
for consequential damages is a matter of precurement policy within the dis- 
cretion of the agency, the interests of the Government and its contractors would 
be better served if the Government’s position was fully and explicitly set forth 
in regulations of general applicability and in solicitations furnished prospective 
contractors rather than enunciated during negotiations, and it is suggested 
that the policy be further examined, with consideration given to varying the 
extent of contractor liability for consequential damages, and to the effect of 
such variances on the cost to the Government and the disposition of firms toward 
doing business with the Government. 


To the Acting Administrator, General Services Administration, 
March 27, 1972: 

Reference is made to letters dated February 15, February 24 and 
March 6, 1972, from your General Counsel, furnishing reports con- 
cerning the protests by International Business Machines Corpora- 
tion (IBM) under Requests for Proposals Project Reference MCS 
43-67 AFLC (ALS), 700-68-R-0484 (DIDS) and ADPESO Project 
002-69 (NAVSHIPS), respectively. These procurements are being 
conducted by the General Services Administration (GSA) for De- 
partment of Defense user agencies. In each of these procurements, 
IBM has protested the rejection, made on the basis of conflict with 
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GSA policy, of proposals containing exclusionary clauses regarding 
implied warranties and consequential damages. 

As we advised IBM in our decision of today, copy enclosed, there 
is no statutory or regulatory provision applicable to the instant pro- 
curements which precludes the application to contractors of implied 
warranties or which would prohibit the Government from seeking to 
recover consequential damages from those contractors. We regard the 
degree, if any, to which implied warranties may be disclaimed and 
to which liability for consequential damages may be excluded in the 
instant procurements to be matters of policy. 

However, it is our opinion that the question whether the Govern- 
ment’s best interests will be served in this type of procurement by 
requiring contractors to assume no liability, limited liability, or un- 
limited liability for implied warranties and consequential damages 
deserves more extensive consideration and comprehensive expression 
than that which appears from the present record to have preceded 
promulgation of the present policy. In this regard, we observe that the 
Department of Defense has established a policy, now set forth in 
Armed Services Procurement Regulation (ASPR) 1-330, of limiting 
contractor liability for loss of, or damage to, property of the Govern- 
ment occurring after final acceptance of supplies delivered to the Gov- 
ernment and resulting from any defects or deficiencies in such supplies. 
The policy and its implementing contract clauses “are the result of 
a long period of study and are aimed at reducing Government procure- 
ment costs by limiting the contractor’s risk.”” Defense Procurement 
Circular No. 86, February 12, 1971. The minutes of the ASPR Com- 
mittee disclose that the Department of Defense policy concerning con- 
tractor liability for defective supplies was promulgated only after 
most exhaustive discussion, including the consideration of comments 
from industry and other Government agencies. 

Many of the problems which are reflected in the minutes of the 
ASPR Committee may also have received consideration by GSA. 
However, such consideration does not appear from the record before 
us. We believe the administrative reports filed in response to these pro- 
tests may fairly be characterized as stating that contractual silence 
on implied warranties and consequential damages “thus relegating 
the determination of liability to the general law of damages,” was a 
“minimum need of the Government.” The administratve report of 
February 15, 1972, states : 
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Thus IBM was clearly informed that GSA had determined that the question 

of consequential damages involved a vital interest of the Government which GSA 
would not compromise. 
However, we are advised by the same report that IBM’s liability “un- 
der the general legal principles governing consequential damages” is 
“so limited that the Government, to our knowledge, has never at- 
tempted to hold.a vendor of general-purpose automatic data processing 
equipment (ADPE) liable for consequential damages * * *.” We 
believe the fact that this type of liability apparently never has been 
asserted requires a reexamination of how vital an interest the Govern- 
ment has in insisting that it be assumed by responsible bidders who are 
unwilling to compete on that basis. 

Our concern is also derived from the circumstances that, apart from 
a general expression of desire on the part of GSA to preserve implied 
warranties and not to be prevented from the recovery of consequential 
damages, no other considerations underlying its policy appear in 
the present record. The following issue raised by IBM is illustrative of 
problems which appear worthy of consideration. 

IBM has alleged that during negotiations under the ALS procure- 
ment, it was orally advised by the contracting officer that implied 
warranties of merchantability and fitness for a particular purpose were 
applicable to the contract, which would contain the standard Inspec- 
tion clause. This allegation has not been refuted in the administrative 
report submitted to our Office, and we are not called upon to determine 
whether the contracting officer’s position is sound or unsound. How- 
ever, we note that a concern of the ASPR Committee was the relation- 
ship of its proposed coverage to other contract provisions, such as 
the standard Inspection clause. The opinion was expressed during one 
Committee meeting “that the existing Inspection clause as currently 
interpreted terminates all warranties (unless otherwise specifically 
provided for in the contract) except for latent defects.” The decision 
in Republic Aviation Corp., ASBCA Nos. 9934 & 10104, March 31, 
1966, 1966-1 BCA 5482, has been viewed as authority for the proposi- 
tion that implied warranties do not survive inspection and acceptance 
under contracts containing the standard Inspection clause. Haddock, 
Uniform Commercial Code Warranties—A pplication to Government 
Purchases, 1 Pub. Cont. L. J. 77 (1968) ; Note, Post-Acceptance Liabil- 
ity in Defense Supply Contracting, 56 U. Va. L. Rev. 923, 929 (1970). 
Contra, Spriggs, Implied Warranties Under Government Contracts, 
4 Pub. Cont. L. J. 80, 83-85 (1971). See also, Rishe, 7CC Brief No. 12: 
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The Effect of Inspection Under Government Contracts and the UCO, 
15 Prac. Law. 75, 79-80 (1969). 

The contracting officer’s position, apart from its soundness, has been 
taken in a controversial and unsettled area. We understand the ad- 
ministrative reports to say that the interests of the Government are 
served by maintaining contractual silence on the matter and by await- 
ing the judgment of a court, in an appropriate case, as to whether 
implied warranties are applicable to a contract and, if so, whether they 
survive inspection and acceptance under the Inspection clause. We 
believe the interests of the Government and its contractors would be 
better served if, pursuant to thorough consideration, the Government’s 
position was fully and explicitly set forth in regulations of general 
applicability and in solicitations furnished to prospective contractors, 
rather than enunciated during negotiations with individual contractors 
under individual soliciations. 

It is not clear from the present record whether GSA’s policy of 
rejecting proposals containing exclusionary clauses relating to im- 
plied warranties and consequential damages is applicable to all pro- 
curements of automatic data processing equipment, or only selected 
procurements. We believe consideration may properly be given to vary- 
ing the extent of contractor liability for consequential damages, per- 
haps through the establishment in certain solicitations of a ceiling 
upon a contractor’s liability. 

Under certain circumstances, as in the instant case, the question of 
liabilities may affect the willingness of some firms to bid on Govern- 
ment work. Further, it appears to be generally agreed that contractors’ 
prices reflect the post-acceptance risks of liability they are required to 
assume. Thus, an announced purpose of the Department of Defense 
policy regarding contractor liability for defective supplies is to reduce 
“Government procurement cosis by limiting the contractor’s risk.” 
Defense Procurement Circular No. 86, February 12, 1971. See also 
Haddock, supra, at 89-90; Payne, Government Contract Warranties: 
[en’t the Caveat Venditor Rather Than Emptor?, 4 Nat. Cont. Man. 
J. 31, 59-60 (1970) ; Spriggs, swpra, at 89; Twomey, Warranties Under 
Government Contracts, 1 Ins. L. J. 464, 468-69 (1970) ; Note, supra, at 
937-41. In view thereof, we are of the opinion that any consideration 
of the propriety of your present policy must include consideration of 
its cost to the Government. We therefore suggest that consideration be 
given to obtaining data on the cost, if any, which bidders might add 
to proposed prices under varying degrees of assumed liability and 
that an assessment be made as to the effect of such variances upon the 
disposition of firms toward doing business with the Government. 
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In the ALS and NAVSHIPS procurements, IBM’s proposals con- 
taining exclusionary clauses regarding its liability were rejected as 
being in derogation of “standard” or “model” contracts made a part of 
those solicitations. For the reasons stated in our decision of today to 
IBM, we have denied its protests against the use of “model” contracts. 

It is not our intention to inject this Office into the discretionary con- 
siderations leading to the award of contracts. However, we are of the 
conviction that an informed exercise of discretion by your Administra- 
tion, and any review by this Office, requires further examination of 
the policy adopted by GSA regarding implied warranties and con- 
sequential damages. The above observations are directed to that end. 

We request to be advised of further developments in GSA policy 
regarding implied warranties and consequential damages, and to be 
provided an opportunity to comment thereon. We will, of course, be 
glad to discuss these matters further, if you so desire. 


[ B-175223 J 


Insurance—Damage and Loss Claims—Effective Date of Insurance 


Crop insurance contracts to cover freezing losses which were made effective by 
the Federal Crop Insurance Corporation pursuant to 7 CFR 409.25 as of Novem- 
ber 1, under the mistaken belief freezing weather would not occur earlier, may be 
modified to permit payment for crop damage resulting from a freeze on October 
30 and 31, on the basis of mutual mistake—a rule applicable to future as well as 
past events—since the contracts did not reflect the intention of the parties to ac- 
complish the objective of providing crop insurance coverage for a period of pos- 
sible freeze, Furthermore, the administrative delay in accepting timely filed ap- 
plications for insurance until after several freezes had injured crops should not 
deprive the applicants of insurance coverage, and the Corporation failing to act 
within a reasonable time has the authority under 7 U.S.C. 1506(i) to take correc- 
tive action. 


To the Secretary of Agriculture, March 29, 1972: 

By letter dated February 15, 1972, the Assistant Secretary for Inter- 
national Affairs and Commodity Programs requested our opinion 
whether certain contracts of crop insurance entered into by the Federal 
Crop Insurance Corporation (FCIC) may be reformed. The Corpora- 
tion is of the view, because of the circumstances later discussed, that the 
contracts in question may be reformed because the contracts as executed 
did not express the actual intention of the parties by reason of a mutual 
mistake of fact, i.e., the fixing of November 1 as a date which would 
precede any freezing weather. 

The particular program in question is known as the Arizona-Desert 
Valley Citrus Crop Insurance (7 CFR 409.20 e¢ seg.) which designates 
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two counties each in the States of Arizona and California as being 
eligible for insurance coverage under this particular program. 

It is reported that the current crops of some 18 insured farmers 
were damaged by a freeze that occurred on October 30 and 31, 1971. 
The form of the application and the policy, as set forth in 7 CFR 
409.25, provides in pertinent part: 


2. Cause of loss insured against. The insurance provided is against unavoidable 
loss resulting from freeze occurring within the insurance period. 
” * * . o * * 


6. Insurance period. For each crop year insurance shall attach on November 1, 
unless the application is accepted after October 31 in which event insurance 
shall attach on the 10th day after the date of acceptance of the application 
by the Corporation, and as to any portion of the citrus crop shall cease upon 
harvest, or.on January 31 for types I, II, and V and on March 31 for types ITI, 
IV, and VI of the following calendar year, whichever occurs first. 


The reasons given by FCIC for using November 1 as the commence- 
ment date of the insurance period, as well as the facts it uses in support 
of its argument for reformation are: 


Under all crop insurance programs covering other than fruit or tree crops, the 
insurance is against virtually all natural hazards and insurance commences when 
the crop is planted and extends through the normal harvesting period. Thus 
it is intended that insurance be provided for the crop throughout the growing 
season against the risks insured against. This same coverage was intended by 
the contracts in question under the Arizona-Desert Valley Citrus program, except 
that freeze is the only risk insured against. However, since a crop of this 
kind is not subject to planting each year, it was desirable from the standpoint 
of administration of the program to fix some definite time for the beginning of 
the insurance period. In doing so, the purpose was to select a date for the 
commencement of the insurance that would be early enough to give protection 
during the entire period of possible freeze damage to a given crop. Premium 
rates are established on that assumption. November 1 was selected because it 
was thought that it clearly antedated the period of possible freeze in the area 
affected. Our information was that the principal danger from damaging freeze 
came after December 1, though it might occur in November. Further, the records 
of the Weather Bureau indicate that temperatures below freezing in the area 
affected prior to November 1 have not been known in approximately 75 years. 
Accordingly, it is our belief that it would be appropriate to reform the contracts 
so as to cover the damage due to the freeze which occurred on October 30 and 
31, 1971, since it was intended to cover freeze damage to a given annual crop 
of citrus regardless of when the freeze occurs, and since the premiums have 
been established on that basis. 


While the regulations must be strictly complied with when the Gov- 
ernment is a party to a policy of insurance, United States v. Black- 
burn, 109 F. Supp. 319 (D. Ct. Mo. 1952), in the circumstances present 
here we believe there is for application the established rule of contract 
law that where, by reason of mutual mistake, a contract as reduced to 
writing does not reflect the actual intention of the parties, the written 
instrument may be reformed if it can be established what the intended 


agreement actually was. 36 Comp. Gen. 507 (1957) ; 39 Comp. Gen. 363 
(1959). 
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It is not necessary, in order to establish a mistake in an instrument, 
that it be shown that particular words were agreed upon by the 
parties as words to be inserted in the instrument. “It is sufficient that 
the parties had agreed to accomplish a particular object by the instru- 
ment to be executed, and that the instrument as executed is insufficient 
to effectuate their intention.” Williamson v. Brown, 93 S.W. 791, 
796 (S. Ct. Mo. 1906). 

It is apparent from the record before us that the intent of the parties 
was that insurance would be provided for the citrus crops throughout 
the growing season against loss resulting from freeze. Both parties, 
assuming from the records of the Weather Bureau that a freeze would 
not likely otcur before November 1, and desiring to use language (in 
this instance a date) that would reflect such assumption, accepted 
November 1 as a safe date for the commencement of the desired insur- 
ance coverage. That date would clearly have accomplished that pur- 
pose if the first freeze had occurred on a subsequent date, as each 
expected it would. The fact that the first freeze occurred on October 30 
and 31, however, proved that the parties were mutually mistaken in 
their belief that a commencement date of November 1 would provide 
the total coverage desired. There can be no doubt from the evidence 
that this expectation was entertained by both parties; that the mistake 
in that respect was mutual ; and that by reason thereof the contract (s) 
failed to express the true intention of the parties. As stated in 
FP. Cutting Co. v. Peterson, 127 P. 163, 165 (S. Ct. Calif. 1912) : 

We do not understand that relief from the consequences of a mutual mistake 
is confined to cases where the mistake was with reference to a past event, or to 
the present existence of some fact or thing. No sound reason appears why the 
doctrine should not equally apply where both parties by mistake expect a future 
event to occur and describe the subject-matter by words which make the intent 
clear if the event does happen as expected, but which defeat the real intent 
if the event does not happen precisely in the manner expected. * * * 

Consequently, we are of the opinion that the contracts in question 
may be reformed so as to reflect the actual intent of the parties at the 
date of their execution, and such damage as may have been suffered by 
the insureds by reason of the October 30 and 31 freeze may properly 
be paid. It is suggested, however, that the application and policy 
forms be amended in a manner which will avoid a reoccurrence of 
this situation. 

The Assistant Secretary also requests our opinion whether six appli- 
cations, which had not been accepted prior to November 1, 1971, and 
which suffered damage due to the October freeze, and eight applica- 
tions not accepted prior to November 1, 1971, and which suffered dam- 
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age due to a December freeze may also be approved so as to cover 
the referenced damage although such applications were not actually 
accepted at the time of one or both freezes. 

The arguments made by FCIC in support of recognizing liability 
in these cases are : 


Although under the regulations (section 409.22), new applications might 
have been received up to and including October 31, the Corporation in fact took 
no new applications after September 30, 1971. A number of these applications 
were not accepted until after November 1, and some were not accepted until after 
a second freeze, which occurred on December 4, 1971. As stated above, paragraph 6 
of the policy provides that, if an application is accepted after October 31, insur- 
ance attaches on the tenth day after acceptance. To apply this provision literally, 
of course, would deprive these insureds not only of any indemnity for damage due 
to the freeze in October, but possibly also of any indemnity for damage due to the 
December freeze depending upon the date the applications were accepted. 

The purpose of the provision for a ten-day lag in the effectiveness of the in- 
surance, where the application is accepted after October 31, was merely to en- 
courage citrus growers to file their applications in time to be acted upon prior 
to November 1. As stated above, however, no application was taken after 
September 30, 1971. There was ample time to accept or reject all of them prior to 
the freeze on October 30 and 31. However, because of adverse loss experience 
in the area in recent years, the Corporation undertook to make a careful 
examination of the groves and to evaluate the risk for each individual the 
risk for each individual grove before determining whether to accept or reject 
the application. In view of manpower limitations, this took considerable time. 
As a result, there was an abnormally long delay in acting on the applications. 
In some cases no action was taken until some time in December after the second 
freeze mentioned above. To say that these applicants should not have coverage 
for the October or the December freeze because of the provisions of paragraph 
6 of the policy would obviously be unjust and probably untenable legally. The 
purpose of that provision was satisfied in every respect, since the applications 
were all submitted by September 30, 1971. The delay in accepting them was in 
no way the fault of the applicants. In the normal course of events they would 
have been accepted prior to the October freeze. The delay was caused solely 
by the desire of the Corporation to make sure that the groves were in acceptable 
condition and that the risk had been properly evaluated. There was, of course, 
no intent to deprive the applicants of any substantial part of the insurance 
for which they were applying should the applications be deemed otherwise 
acceptable. Further, it should be noted that no allowance is made in the premium 
charged on account of the late acceptances. Accordingly, we feel that the Cor- 
poration should under the circumstances recognize liability in these cases for 
the damage due to the October freeze and the December freeze even though 
be applications may not have been accepted more than ten days prior to the 

reeze. 


Both the regulations and the application form are silent as to the 
period of time in which the Corporation was to accept a timely filed 
application. This being the case, the application, if it is finally ac- 
cepted, must be accepted within a reasonable time, and may not be 
unreasonably delayed so as to defeat the purpose of the insurance 
coverage. In fact, this is in keeping, we think, with the requirement 
of 7 CFR 409.22 which provides in pertinent part : 


$409.22 Application for insurance. 


* * * The Corporation further reserves the right to reject any application or 
to exclude any definitely identified acreage for any crop year of the contract 
if upon inspection it deems the risk on such acreage is excessive. If any such 
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acreage is to be excluded, the insured shall be notified of such exclusion before 
insurance attaches for the crop year for which the acreage is to be excluded, * * * 
[Italic supplied.] 

We think that all applicants having submitted their applications 
no later than September 30, and not being advised to the contrary 
by the Corporation, had every right to believe that their applications 
would be accepted by November 1, or at least in time to cover the 
December freeze. 

While we recognize the right of the Corporation to investigate the 
applications more thoroughly than had been the practice in the past, 
we believe it was incumbent upon the Corporation to either approve 
or disapprove such applications by November 1. In view thereof, 
and the broad authority vested in the Corporation by 7 U.S.C. 1506(i), 
we do not believe it would be legally improper for the Corporation 
to provide insurance coverage for both of the freezes in question on 
those applications that were filed on or before September 30 and not 
accepted until after November 1. 


[ B-173677 J 


Contracts—Negotiation—Awards—Propriety—Upheld 


The negotiations under 10 U.S.C. 2304(g) leading to the award of a contract for 
the space shuttle main engine, upon review are found to have been conducted in a 
fair manner, consistent with applicable law and regulations. The review disclosed 
discussions were meaningful, and it is possible that there may be occasions when 
weaknesses, inadequacies, or deficiencies can be discussed without being unfair 
to other proposers ; the review upheld the successful proposal was respensive, and 
found that the determination the protestant’s proposal was deficient was not 
arbitrary and capricious, but that the evaluations of the highly technical pro- 
posals were comprehensive and objective, and provided a sound basis for select- 
ing the most advantageous proposal after considering the protestant’s prior 
program experience, and all aspects of cost, including lowness, realism, and risk 
of cost overruns and, furthermore, the successful offeror had not obtained an 
unfair advantage because of participating in the Saturn program. 


To the Administrator, National Aeronautics and Space Adminis- 
tration, March 31, 1972: 

Enclosed is a copy of our decision to the attorneys for Pratt & Whit- 
ney Aircraft Corporation denying its protest against the selection of 
Rocketdyne Division of North American Rockwell, Incorporated, for 
negotiations leading to the award of a contract for the space shuttle 
main engine (SSME) pursuant to NASA’s request for proposals No. 
SSME 70-1. 

In view of the many issues presented, the length of our decision, and 
our views concerning the propriety of NASA Procurement Directive 
70-15, we are providing in this transmittal letter a summary of Pratt 
& Witney’s major contentions and our conclusions. For ready refer- 
ence the corresponding pages in the decision are cited. 
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I. NASA Failed to Conduct Meaningful Negotiations. (See pp. 6-37) 
Pratt & Whitney contends that the negotiations did not comport 
with 10 U.S.C. 2804(g) because such written and oral discussions as 
were conducted did not include the pointing out of deficiencies or weak- 
nesses and did not afford offerors an opportunity to improve their pro- 
posals, but: were merely to seek clarifications. In this connection, it is 
argued that NASA Procurement Directive 70-15, which prohibits 
the pointing out of deficiencies in cost-reimbursement type contracts 
and all contracts for research and development, is contrary to the above 
statute as evidenced by its legislative history and as interpreted in 
decisions of this Office. Furthermore, it is Pratt & Whitney’s position 
that had it been advised of the alleged deficiencies in its proposal, 
it would have been in a position to explain, clarify, or correct its pro- 
posal. In conclusion, Pratt & Whitney contends that in the absence of 
full and meaningful negotiations in the instant procurement, the 
Government will not receive the most advantageous contract. 

The issue presented with respect to the conduct of negotiations turns 
on the meaning to be ascribed to the statutory mandate for “written 
or oral discussions.” While the provisions of 10 U.S.C. 2304(g) do not 
define the nature, scope, or extent of the required discussions, it is our 
view that the legislative history evidences a congressional intent that 
negotiations be conducted under competitive procedures to the extent 
practicable and that they be “meaningful by making them discussions 
in fact and not just lip-service,” to the end that competition is 
maximized and the Government is assured of receiving the most favor- 
able contract. 

On the other hand, the statute should not be interpreted in a manner 
which discriminates against or gives preferential treatment to any 
competitor. Any discussion with competing offerors raises the question 
as to how to avoid unfairness and unequal treatment. Obviously, dis- 
closure to other proposers of one proposer’s innovative or ingenious 
solution to a problem is unfair. We agree that such “transfusion” 
should be avoided. It is also unfair, we think, to help one proposer 
through successive rounds of discussions to bring his original inade- 
quate proposal up to the level of other adequate proposals by pointing 
out those weaknesses which were the result of his own lack of diligence, 
competence, or inventiveness in preparing his proposal. 

We think the propriety of the prohibition in NASA Procurement 
Directive 70-15 against discussing “deficiencies” must be considered in 
the light of these problems. We think certain weaknesses, inadequacies, 
or deficiencies in proposals can be discussed without being unfair to 
other proposers. There well may be instances where it becomes apparent 
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during the course of negotiations that one or more proposers have rea- 
sonably placed emphasis on some aspect of the procurement differ- 
ent from that intended by the solicitation. Unless this difference in 
the meaning given the solicitation is removed, the proposers are not 
competing on the same basis. Similarly, if a proposal is deemed weak 
because it fails to include substantiation for a proposed approach or 
solution, in the circumstance where the inadequacy appears to have 
arisen because of a reasonable misunderstanding of the amount of data 
called for, we believe the proposer should be given the opportunity, 
time permitting, to furnish such substantiation. Thus, it seems to us 
that the prohibition in NASA Procurement Directive 70-15 against 
discussing “deficiencies” needs clarification. 

In the present case, we have examined the voluminous documenta- 
tion to determine whether the negotiations comported in substance 
with the statutory mandate for “written or oral discussions.” In this 
connection, we have taken cognizance of various aspects of this pro- 
curement which, in our view, justify the limited scope of the discus- 
sions. This is a research and development procurement in which the 
offeror’s independent approach in attaining the desired performance 
is of paramount importance. Also, Pratt & Whitney’s SSME proposal 
was to a considerable extent a scaled-up version of its work under the 
XLR-129 program which was familiar to the NASA evaluators. In 
addition, there was more than a year of almost daily contact between 
Pratt & Whitney and NASA during the Phase B period which cul- 
minated in the SSME proposal. Furthermore, there were, in fact, ex- 
tensive written and oral discussions, some of which related to areas 
later judged weak, although they were framed in the context of clarifi- 
cations. In addition, some of the major Pratt & Whitney deficiencies 
involved comparative weaknesses and their discussion would have 
likely involved leveling and technical transfusion. 

In view of the foregoing, as more fully set forth in the decision, we 
are unable to conclude that the negotiations did not comport with the 
statutory mandate for “written or oral discussions.” 


Il. NASA Erroneously and Uegally Accepted a Nonresponsive Pro- 
posal. (See pp. 38-41) 

It is Pratt & Whitney’s contention that Rocketdyne’s proposal is 
not responsive to the specifications in two respects: (1) the proposed 
welding of major components into a single unit is inconsistent with 
the requirements for reusability, maintainability, and overhaul capa- 
bility; and (2) the proposed use of metal alloy INCO-718, which 
is subject to hydrogen embrittlement, will not satisfy the life 
requirements, 
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From our review of the record, it does not appear that either the 
proposed welding or the proposed use of INCO~-718 violate any spe- 
cific provision of the specifications. Furthermore, NASA has deter- 
mined in the exercise of its technical judgment that in neither respect 
is there any indirect or inherent conflict with the specification require- 
ments. Having in mind the discretion afforded the contracting activity 
with respect to such matters, we find no basis to object to the technical 
judgment reached. 

III. NASA’s Determination of Pratt & Whitney’s Deficiencies was 
Arbitrary and Capricious. (See pp. 42-52) 

First, Pratt & Whitney contends that any downgrading in ite 
ground support equipment proposal was arbitrary because NASA 
failed to provide the necessary information for the type proposal 
it apparently wanted even though repeated requests were made for 
such information. Second, it is asserted that Pratt & Whitney was 
penalized because of the Source Evaluation Board’s doubt that specific 
impulse requirements could be met with its transpiration cooling 
method, while, in contrast, Rocketdyne was not penalized for demon- 
strated greater specific impulse losses associated with the use of 
baffles in its regenerative cooling design. Third, it is argued that 
penalties assessed with respect to dynamic stability, high suction 
specific speed, and the ball valve seal design are inconsistent with 
various Air Force, NASA, and Pratt & Whitney experience and test 
data, Finally, it is Pratt & Whitney’s contention that other criticisms 
resulted from the evaluators’ apparent failure to read and fully com- 
prehend Pratt & Whitney’s proposal. 

The administrative report contains a detailed rebuttal of these 
contentions. Determination of the relative desirability of the respec- 
tive proposals is properly a function of NASA and we have not 
attempted to make an independent determination in this respect. 
However, we have made a thorough review of the many volumes 
detailing the evaluations, findings, and scoring of these highly com- 
plex technical proposals. From this review, we are satisfied that the 
evaluations were not arbitrary or capricious, as contended, but were 
comprehensive and objective and provided a sound basis for selecting 
the most advantageous proposal. 


IV. Selection of Rocketdyne Wastes Eleven Years of Knowledge, 
Test-Proven Design, and Government Investment in Prior Pratt 


& Whitney Programs. (See pp. 53-57) 
The crux of Pratt & Whitney’s argument here is that because of 
its knowledge, experience, and test-proven design resulting from its 
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work under the XLR-129 program, its proposal for the SSME based 
upon that program was the most advantageous offered the Govern- 
ment and should have been selected. On the other hand, it is contended 
that the selection of Rocketdyne was arbitrary and capricious because 
its experience in rocket engines is not based upon SSME concepts 
and its proposed design is based upon “paper” analysis. 

We have concluded from our review of the entire record that due 
consideration was given to both the relevant experience of the respec- 
tive offerors, including Pratt & Whitney’s XLR-129 experience, atid 
to the degree and nature of substantiation offered in support of their 
respective designs. Since the determination that Rocketdyne offered 
the superior technical approach included consideration of these fac- 
tors and, in addition, was made after a comprehensive and objective 
evaluation, this contention has not in our opinion been supported. 

V. Selection of Rocketdyne was Based on Procedures that Maximize 
the Risk of Cost Overruns. (See pp. 58-67) 

Pratt & Whitney’s argument in this connection is threefold: (1) 
selection of Rocketdyne’s “paper” design over Pratt & Whitney’s 
test-proven design invites a cost overrun; (2) the announcement of 
a “cost bogey” of $450 million (part A of Increment I), exclusive of 
fee, invites unrealistic cost estimates;:and (3) neither lowness nor 
realism of cost was considered a factor in the selection. 

In connection with the previous contention, we noted that the 
degree and nature of substantiation offered in support of the respec- 
tive designs were duly considered. Since the so-called “cost bogey” 
(which was publicly available) appears to have a reasonable basis, 
we do not agree that emphasis on meeting it prevented the submis- 
sion of realistic cost estimates. It is also clear from the record that 
all aspects of cost, including lowness, realism and risk of overrun, 
were given comprehensive and objective consideration in the evalu- 
ation process, and were considered in the selection. 


VI. Rocketdyne Obtained an Unfair Competitive Advantage by 
Diversion of Saturn Funds to SSME Proposal Effort. (See pp. 
68-107) Seaie Fatittet sf onthetaile bail setial 

Briefly, it is Pratt & Whitney’s contention that Rocketdyne was 
permitted by NASA to perform certain tasks under its Saturn launch 
support contract which were germane to its SSME proposal. Further- 
more, it is contended that although the SEB knew of these technologi- 
cal efforts and was influenced thereby, the results of these tasks were 
not revealed to the other competitors until well after the selection 


of Rocketdyne. 
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It appears that Rocketdyne may have gained some knowledge in 
its performance of three of the tasks which aided it in its SSME 
proposal, and that its work under two of these tasks had some influence 
on the SEB. However, as described in more detail in the decision, we 
do not believe that the knowledge gained was of substantial benefit or 
that such advantage was unfair. With regard to the matter of fairness, 
we have concluded that there was a legitimate need for both the Saturn 
support contract and the tasks thereunder; that NASA’s efforts to 
screen out tasks potentially relevant to SSME were largely successful ; 
that Pratt & Whitney apparently knew of the work being performed 
under Saturn and knew where and how to obtain reports; and that the 
results of the three relevant tasks would not have been of benefit to 
Pratt & Whitney. With regard to our conclusion that Pratt & Whitney 
apparently knew of the work being performed under the Saturn 
contract, we have noted that when Pratt & Whitney learned that 
Rocketdyne was working on hydrogen embrittlement problems it con- 
tacted the NASA office having cognizance of the Saturn contract ; that 
NASA’s briefing of Pratt & Whitney on this matter indicated that 
the work was being done under a NASA contract other than Phase B; 
that in February 1971, Pratt & Whitney was furnished a copy of the 
final report on the Cost Segment Evaluation Contract, and that report 
clearly showed that the work on hydrogen embrittlement was con- 
tinued under the Saturn contract; and that a Pratt & Whitney repre- 
sentative made statements to NASA personnel during the Phase B 
period indicating its knowledge of Rocketdyne’s work under Saturn. 

As noted in our audit report of November 29, 1971, there were in- 
stances where some Rocketdyne employees charged their time to the 
Saturn support contract although the work was related to the SSME 
proposal. We understand that recently Rocketdyne determined the 
amount involved to be $2,526, and that it has made appropriate adjust- 
ments to the respective contracts. In this connection, we understand 
that the Defense Contract Audit Agency has reviewed Rocketdyne’s 
findings and adjustments and is satisfied that they were appropriate 
and sufficient. We intend to follow up on this matter and assure that 
any erroneous time charging is rectified. However, in our judgment 
any impropriety relates to improper charging of time, which may be 
remedied by a proper adjustment in the appropriate accounts, rather 
than to a substantial defect in the negotiation of the instant 
procurement. 

After thorough consideration of all the facts and arguments pre- 
sented to us in the case, we believe the procurement was conducted 
in a manner which was consistent with applicable law and regulations 
and was fair to all proposers. 
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[ B-174908 J 


Airports—Federal Aid—Development Projects—Land Title 


A grant under the Airport and Airway Development Act of 1970 (49 U.S. Code 
1701 et seq.) to fund an air station in Guam for both civil and military use 
pursuant to a joint-use agreement between the Department of the Navy and 
the Territory of Guam where the landing area is owned by the United States 
Government, excluded by the act from sponsoring an airport development, which 
pursuant to section 16(c) (1) of the act may only be approved if a “public agency” 
holds good title to the landing area, may be approved by the Secretary of Trans- 
portation, provided he determines the grant will effectuate the purpose of the 
act, on the basis the joint-use agreement will give Guam “good title’ and, 
moreover, legislation has been introduced to clarify grant assistance where the 
landing area is owned by the United States. 


To the Secretary of Transportation, April 4, 1972: 


Reference is made to the letter dated January 7, 1972, from the 
General Counsel of the Federal Aviation Administration (FAA) 
requesting our opinion concerning a proposed grant under the Air- 
port and Airway Development Act of 1970 (AADA) approved May 
21, 1970, Public Law 91-258, 84 Stat. 219, 49 U.S.C. 1701 e¢ seq. 

The proposed grant would fund a project to be sponsored by the 
Territory of Guam for the development of Agana Naval Air Station, 
located on the island of Guam, which would be made available for joint 
civil and military use pursuant to the terms of a proposed joint-use 
agreement between the Department of the Navy and the Government 
of Guam. The General Counsel states: 


The Government of Guam owns the land adjacent to the airport which will be 
the site of the proposed development. The landing area at Agana Naval Air 
Station is owned by the United States Government. The Joint Use Agreement 
provides that Navy will issue Aviation Facility Licenses limited to the following 
operations: a. Scheduled passenger and cargo operations approved by the CAB; 
b. Non-scheduled operational and charter operations in aircraft of U.S. registry ; 
ce. Scheduled and non-scheduled air taxi operations in aircraft of U.S. registry ; 
and d. General aviation in trans-Pacific operations in aircraft of U.S. registry. 
Other civil aircraft operations such as non-trans-Pacifie general aviation opera- 
tions may be permitted at the election of the Navy. Landing fees collected by 
Guam for civil operations in accordance with Navy regulations shall be paid 
to the Treasurer of the United States. Guam will be permited to clear the 
approaches and to enter the landing area for maintenance purposes when deter- 
mined necessary for civil operations and it is not feasible for the Navy to do the 
work. The Navy will determine the hours of operation for the airport. The 
agreement is to run for 30 years subject to certain rights of termination granted 


to the parties. 

The AADA authorizes the Secretary of Transportation to develop 
a system of public airports by granting funds for projects sponsored 
by public agencies. Section 11(11) of the AADA, 49 U.S.C. 1711(11), 
defines “public agency” to include, inter alia, a State, the Common- 
wealth of Puerto Rico, the Virgin Islands, Guam, or any agency of 


any of the foregoing. Section 16(c) (1), 49 U.S.C. 1716(c) (1), pro- 
vides, in part : 
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No airport development project may be approved by the Secretary with re- 
spect to any airport unless a public agency holds good title, satisfactory to the 
Sceretary, to the landing area of the airport or the site thereof, or gives assurance 
satisfactory to the Secretary that good title will be acquired. [Italic supplied.] 


The General Counsel comments upon this statutory provision as 
follows: 


Significantly, the U.S. Government or an agency thereof is not considered to 
be a public agency for purposes of AADA. The Federal Airport Act, P.L. 70-377, 
60 Stat. 170 repealed [by] P.L. 91-258 § 52(0), was the basis for a similar grant 
program for airport development in which a public agency was defined as in- 
cluding “the U.S. Government or an agency thereof” (P.L. 70-877 §2(7), 60 
Stat. 170). 

The Congress in enacting the AADA of 1970 struck the reference to the U.S. 
Government or agency thereof in the definition of “public agency,” (AADA 
§ 11(11), 49 U.S.C. 1711(11) ), because it was intended that the U.S. or an agency 
thereof no longer be eligible to act as a “sponsor” for a project for airport 
development (House Conference Report 91-1074, p. 32). Both the old and new 
airport acts defined “sponsor” in terms of “public agency.” 

As a concomitant to the change in sponsor eligibility, the altered definition 
of public agency also affects the provision requiring a public agency to hold 
good title satisfactory to the Secretary. The result is that airports at which 
the landing area (as defined in AADA, § 11(6), 49 U.S.C. 1711(6)) is owned by 
the United States may no longer be considered eligible for grant assistance under 
AADA because the United States is no longer a “public agency.” This result, albeit 
consistent with the deletion of the U.S. as an eligible sponsor, works perhaps 
unintended consequences upon the program for the development of military air- 
ports for joint military and civil use. * * * 

The General Counsel submits in this connection that the Federal 
Airport Act, the predecessor of the AADA, reflected the intent of 
Congress to foster joint use of military airports, and that the same 
intent continues under the AADA. See section 12 of the AADA, 
particularly subsection e, 49 U.S.C. 1712(e). It is explained that under 
the authority of the Federal Airport Act, the FAA had given grant 
assistance to military airports which were subject to joint-use agree- 
ments. In such cases, the grant agreement was between the FAA and 
the civilian party to the joint-use agreement, which served as sponsor 
for the development project. The title to the landing area remained 
in the Federal Government, which was recognized as a “public agency” 
under the predecessor statute. The General Counsel recites the FAA 
interpretation of the good title requirement applied under the Federal 
Airport Act as follows: 

The FAA has to date considered “good title” as requiring a fee interest but 
one short of fee simple absolute. The FAA has not, in the context of a joint 
use agreement, had to consider whether a lease-hold interest or mere licenses 
in the landing area were good title for purposes of the Federal Airport Act. 
The agency has accepted a lease-hold as a sufficient property interest for a 
sponsor (14 CFR 151.25(c)(2)), provided, however, that the sponsor’s lessor 
is a public agency with 


“Title free and clear of any reversionary interest, lien, easement, lease, or other 
encumberance that, in the opinion of the Administrator, would create an 
undue risk that it might deprive the sponsor of possession or control, interfere 
with its use for public airport purposes, or make it impossible for the sponsor 
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to carry out the agreements and covenants in the application.” 14 CFR 
151.25(¢c) (1). * * * [Underlining by the General Counsel.] 
While the term “public agency” as used in the above-cited regulation 
is not defined therein, the General Counsel obviously interprets it 
with reference to the applicable statutory definition. 

The FAA is willing to consider whether a joint-use agreement, 
particularly the proposed agreement between the Department of the 
Navy and the Territory of Guam, vests such good title to the landing 
area in a public agency as may be acceptable to the Secretary. We 
are asked whether certification of a voucher to pay the Federal share 
of development of a joint-use airport in which a public agency holds 
only such interest as provided in the Agana joint-use agreement 
would be objectionable. 

The General Counsel states that “the issue for resolution is whether 
the terms of the proposed joint-use agreement (attached) will vest in 
Guam ‘good title’ to the landing area as required by” section 16(c) (1) 
of the AADA, 49 U.S.C. 1716(c) (1). 

Under the AADA sponsors are eligible to receive grants for airport 
projects or purposes; and the AADA defines the term “sponsor” in 
terms of “public agency.” The reason for excluding the “United States 
Government or any agency thereof” from the definition of “public 
agency” was to preclude any agency of the United States from acting 
as a sponsor of a project so as to be entitled to a grant under the 


AADA. This is made clear by the actions taken by the Congress in 
enacting the AADA as disclosed by its legislative history. The bill 
which became the AADA, as passed by the House, did not include in 
the definition of “public agency” the “United States Government or 
any agency thereof.” The reason therefor is disclosed by House Report 
No. 91-601 to be as follows: 


The definition of the term “public agency” contained in existing law is ex- 
panded to include any Indian tribe or Pueblo. The definition is otherwise altered 
by the deletion of reference to the U.S. Government or any agency thereof. Under 
existing law, the Secretary of the Interior may submit project applications in 
the case of a project for airport development in, or in close proximity to, a na- 
tional park, national recreation area, or national monument, or in a national 
forest, or a special reservation for Government purposes and money in the 
discretionary fund is made available for approved projects for airport develop- 
ment by the Department of the Interior. 

However, those provisions are not incorporated in the reported bill, and there- 
fore, the definition of “public agency” is narrowed as a conforming change. Under 
the reported bill the various departments of the executive branch cannot become 
involved as a sponsor of a project for airport development under the Federal-aid 
airport program, Provision is retained as in the case of the existing program for 
the sponsorship of airport development projects by the Virgin Islands, Guam, and 
the Commonwealth of Puerto Rico. [Italic supplied.] 


The same bill as passed by the Senate was amended to include the 
“United States Government or any agency thereof” within the defini- 


475-947 O- 73 - 42 
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tion of “public agency.” The bill then went to conference and the con- 
ferees adopted the House defis ition of “public agency” and the bill was 
then enacted into law. The Statement of the Managers on the Part of 


the House appearing in the Conference Report (House Report No. 91- 
1074) discloses that: 


Section 11(11) of the House bill defined the term “public agency” as a State, 
Puerto Rico, the Virgin Islands, or Guam, or any agency of any of them; a munic- 
ipality or other political subdivision; or a tax-supported organization; or an 
Indian tribe or Pueblo. 

Section 201(12) of the Senate amendment contained a similar definition of the 
same term except that, under the Senate amendment, the term also included 
the United States Government or any agency thereof. 

Section 11(11) of the conference agreement follows the House version and 
omits any reference to the United States Government or any agency thereof 
because, under the agreement reached by the conferees, no United States agency 
can act as a sponsor of a project for airport devclopment under the Airport and 
Airway Development Act of 1970. It was necessary to omit the reference to United 
States agencies in this definition because the definition of the term “sponsor” 
uses the term “public agency.” 


* * * * * * * 
Section 206(b) of the Senate amendment provided that nothing in the Senate 
amendment would authorize the submission of a project application by the 
United States or any agency thereof, except in the case of a project in Puerto 
Rico, the Virgin Islands, Guam, or in, or in close proximity to, a national park, 
national recreation area, or national monument, or in a national forest, or a 
special reservation for Government purposes. 

The House bill contained no corresponding provision. 

In accordance with the agreement reached by the conferees that no United 
States agency can act as a sponsor of an airport development project under the 
Airport and Airway Development Act of 1970, this provision of the Senate amend- 
ment is omitted from the conference agreement. [Italic supplied.] 

From the foregoing legislative history it is clear—as indicated 
above—that the reason for excluding the “United States Government 
or any agency thereof” from the definition of “public agency” was to 
preclude a Federal agency from acting as a sponsor of a project for 
airport development. We found nothing in the legislative history to 
indicate that in excluding Federal agencies from the definition of 
“public agency” it was intended that otherwise eligible sponsors would 
be precluded from receiving grants because the sponsor’s entitlement 
to use the land involved was based on a joint-use agreement, with a 
military department, title to the land involved remaining in the 
United States. In fact, as indicated in the letter of FAA’s General 
Counsel it appears from section 12(e) of the AADA that the Congress 
intended to foster the joint (civil) use of military airports. 

Thus, while the matter is not free from doubt, in light of the fore- 
going we would not question a determination by the Secretary of 
Transportation in the instant case that the proposed joint-use agree- 
ment involved here will give Guam “good title satisfactory to the 
Secretary” for purposes of the AADA, provided the Secretary deter- 
mines the grant will effectuate the purposes of the AADA. We note 
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the introduction on March 7, 1972, of a bill, S. 3302, which would 
amend section 16(c) (1) of the AADA so as to clarify the effect of the 
section in cases of grant assistance to airports where the landing area 
is owned by the United States. 


[ B-174981 ] 


Appropriations—Obligation—Section 1311, Supplemental Appro- 
priation Act of 1955—Loans—Reporting 


Since the requirement of section 1311 of the Supplemental Appropriation Act 
of 1955, as amended, (31 U.S. Code 200), that the recording of an obligation 
must be supported by documents applies more readily to one-year or multi-year 
appropriations, the Small Business Administration whose financial transactions 
involve loans from the Business Loan and Investment Fund and the Disaster 
Loan Fund—both revolving funds, appropriations to which remain available 
until expended—may adopt a reporting system that departs from an exact 
obligation basis if the specific nature of such reporting is disclosed to all appro- 
priate budgetary authorities. Recognizing the distinctions between loans, reports 
on guaranty loans may be made on a commitment basis, on a computed basis 
for obligation estimates, and on direct participation loans, and reports should 
include obligation statements. 


To the Administrator, Small Business Administration, April 7, 


1972: 


Reference is made to your letter of January 14, 1972, relating to 
the effect of section 1311 of the Supplemental Appropriation Act, 1955, 


approved August 26, 1954, ch. 935, 68 Stat. 830, as amended, 31 U.S.C. 
200, upon certain reporting procedures of the Small Business Admin- 
istration (SBA). Section 1311 requires, inter alia, that no amount be 
recorded as an obligation of the United States unless supported by 
certain documentary evidence; and that statements of obligation fur- 
nished by Federal agencies to the Office of Management and Budget, 
the Congress or congressional committees include only those items 
supported by such documentary evidence. 

You state that the preponderance of SBA’s financial transactions 
involve loan approvals, disbursements and subsequent repayments with 
respect to the Business Loan and Investment Fund and the Disaster 
Loan Fund. Both of these are revolving funds, appropriations to which 
remain available until expended. See 15 -U.S.C. 633(¢) (1) and (3). 
For fund control purposes, loan authorizations or approvals are 
recorded on a commitment basis, i.e., the approval amount is recorded 
ina memorandum account at the time a loan authorization is approved. 
The first subsequent entry (other than a change or cancellation of the 
authorized amount) is either a request for disbursement in the case 
of a direct or immediate participation loan, where SBA acts as the 
disbursing agent, or a notification of disbursement in the case of 
deferred participation or guaranty-type loans. Since SBA does not 
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act as disbursing agent with respect to loans in the latter category, the 
agency central accounting system does not reflect transpiring trans- 
actions which create obligations as defined in section 1311 and field 
verifications are necessary in order to determine year-end figures 
for valid obligations. On the other hand, the central accounting sys- 
tem contains. the entries necessary to determine valid obligations 
arising from direct or immediate participation loans. The verification 
process for the fiscal year ended June 30, 1971, covered more than 
39,000 loans under the cited revolving funds, and resulted in a down- 
ward adjustment in obligations arising from loans in both major 
categories. An adjustment of $153 million related to direct or 
immediate participation loans disbursed by SBA. A much smaller 
adjustment resulted with respect to indirect participation or guaranty- 
type loans, and produced a figure for valid obligations in this category 
which amounted to less than 2 percent of SBA’s total loan portfolio 
as of June 30, 1971. A cost study revealed that 3,185 man-hours (the 
equivalent of 1.5 man-years) was expended at an approximate cost 
of $13,000 in completing the approval verification process for the 
fiscal year ended June 30, 1971. 

You suggest that since revolving funds are controlled on a commit- 
ment or reservation basis, the valid obligation figures produced by 
the verification process have no bearing on agency operations, except 
to the extent of being an explanation in the form of a footnote to the 
financial statement. In view of your conclusions as to the limited 
relevance of the concept of valid obligations reflected in section 1311 
to the cited revolving fund operations, and the excessive cost of deter- 
mining such obligations, you request that SBA be permitted to report 
its valid obligations on a computed basis. 

Section 1311, as amended, 31 U.S.C. 200, provides, in part, as 
follows: 
(a) Requirement ; character of evidence. 
After August 26, 1954 no amount shall be recorded as an obligation of the 


Government of the United States unless it is supported by documentary evidence 
of— 














* * * * * * * 


(2) a valid loan agreement, showing the amount of the loan to be made and 
the terms of repayment thereof; * * * 

* + * + + + * 

(b) Report by agency heads in connection with requests for proposed 
appropriations. 

Hereafter, in connection with the submission of all requests for proposed 
appropriations to the Office of Management and Budget, the head of each 
Federal agency shall report that any statement of obligations furnished there- 
with consists of valid obligations as defined in subsection (a) of this section. 

(c) Same; certifications and records; retention for audit; prohibition against 
redelegation of responsibility. 

Each report made pursuant to subsection (b) of this section shall be supported 
by certifications of the officials designated by the head of the agency, and such 
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certifications shall be supported by records evidencing the amounts which are 
reported therein as having been obligated. * * * 

(d) Restriction ou use of apropriations or funds. 

No appropriation or fund which is limited for obligation purposes to a definite 
period of time shall be available for expenditure after the expiration of such 
period except for liquidation of amounts obligated in accord with subsection 
(a) of this section; but no such appropriation or fund shall remain available 
for expenditure for any period beyond that otherwise authorized by law. 

(ec) Amounts to be included in statements of obligations to Congress. 

Any statement of obligation of funds furnished by any agency of the 
Government to the Congress or any committee thereof shall include only such 
amounts as may be valid obligations as defined in subsection (a) of this section. 
Section 1311 was designed to remedy the then-existing practice of some 
agencies to avoid the withdrawal and reversion of appropriated funds 
remaining unexpended at. the end of their period of availability by 
adopting strained and diverse concepts of obligation, thereby making 
it difficult for the Congress to distinguish those items which truly 
deserved to be treated as obligations. See H. Rept. No. 2266, 83d 
Cong., 2d sess. 49-50; 100 Cong. Rec. 11476 (1954). The remedy was 
accomplished by establishing specific standards for the determination 
of valid obligations, and by requiring that agency reports of obliga- 
tions conform to these standards. Subsection (b) of section 1311 as 
originally enacted reinforced the remedy by requiring in addition that 
the head of each agency submit annually special reports setting forth 
the amount of each appropriation or fund remaining obligated but 
unexpended. 68 Stat. 830. By section 210(a) of the act approved 
July 8, 1959, Public Law 86-79, 73 Stat. 167, section 1311(b) was 
amended to its present form, requiring only that agency heads report 
that any statement of obligations furnished in connection with appro- 
priation requests to the Office of Management and Budget conform 
to the standards of section 1311(a). The requirement for special 
reports of obligations was deleted on the ground that such reports 
had “served their purpose* * * .” H. Rept. No. 366, 86th Cong., 1st 
sess. 5. 

Subsection 1311(a), 31 U.S.C. 200(a), sets forth prerequisites to the 
recording of obligations. Subsections (b) and (e), 31 U.S.C. 200(b), 
(e), require only that agency submissions which purport to be state- 
ments of obligations must conform to the standards of subsection (a). 
In effect, section 1311 leaves to those authorities to whom agencies 
submit information concerning the status of appropriations and funds 
determination of the form and content of such submissions. 

We appreciate the difficulties of reporting transactions under the 
cited revolving funds on an exact obligation basis, and agree that 
the concepts of obligation under section 1311 apply more readily to 
1-year or multiple-year appropriations. The primary purpose of sec- 
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tion 1311 in the present context is to avoid misunderstandings in the 
submission of budgetary information. Accordingly, we would have 
no objection under section 1311 to the adoption by SBA of a reporting 
system with respect to the cited revolving funds which departs from 
an exact obligation basis, so long as the specific nature of such re- 
porting system is clearly disclosed to all appropriate budgetary au- 
thorities, and provides all information required by them. However, 
several additional observations seem relevant with respect to the latter 
point. While excessive details and unnecessary refinements are to be 
avoided, 2 GAO 8.10(a), agencies are subject to a general duty to make 
the most complete disclosure of budgetary information practicable 
under any particular circumstances. 31 U.S.C. 65; ef. 2 GAO 8.2, 8.4, 
8.5, 8.9, 8.10(b). On this basis, we perceive a significant distinction be- 
tween deferred participation or guaranty-type transactions under SBA 
revolving funds, and transactions in which SBA makes direct disburse- 
ments. With respect to the former, where the figure for valid 
obligations can only be determined through a costly field verification 
process and represented less than 2 percent of the agency’s total loan 
portfolio as of June 30, 1971, we would have no objection to dispensing 
with reports of obligations, assuming that reports on a commitment 
basis would be substituted, and that the distinction would be made 
clear. In the interest of complete disclosure, however, we prefer your 
specific suggestion that estimates of obligations, on a computed basis, 
also be reported as to these transactions. This approach would not be 
inconsistent with section 1311 if it is made clear that such information 
represents estimates, rather than statements, of obligations. We do not 
believe that the problems you raise apply with equal force to other 
transactions under the cited revolving funds, i.e., direct or immediate 
participation loans by SBA, and also those administrative expenses 
of the agency for which such revolving funds are available. See 15 
U.S.C. 633 (c). Clearly the process of verifying these obligations should 
not involve major difficulties or expense since the necessary informa- 
tion is contained in the agency central accounting system. Accordingly, 
as to these transactions we do not perceive considerations sufficient to 
countervail the interest in the fullest possible disclosure, and recom- 
mend that reports concerning such transactions continue to include 
statements of obligations. 

Since this proposal, howeve1, will result in a change in the statement 
of obligations furnished to the Office of Management and Budget in 
connection with requests for proposed appropriations, we suggest that 
the proposal be cleared with that office. 
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[ B-174813 J 


Contracts — Specifications — Ambiguous — Changes, Revisions, 
Ete.—Explanations, Etc., Requirement 

An invitation for bids (IFB) to procure a legal information retrieval data base 
which, because it did not clearly indicate whether a photocomposition, a Linotron 
1010 system, or a master typography program was to be furnished, was an ambigu- 
ous IF'B that was inadequate to secure the necessary pricing for competitive bid 
evaluation purposes, and the lack of clarity having generated a number of oral 
requests for explanations, an amendment pursuant to section 1-2.207(d) of the 
Federal Procurement Regulations should have been issued. Therefore, the con- 
traet awarded should be terminated for the convenience of the Government 
as the award was not in accord with a reasonable interpretation of the IFB, 
and the procurement resolicited. Pursuant to Public Law 91-510, the action 
taken on this recommendation should be sent to the Senate and House Commit- 
tees on Government Operations within 60 days. 


To the Chairman, National Labor Relations Board, April 10, 1972: 


We refer to the report dated January 25, 1972, from the Director, 
Division of Administration, relative to the protests of Autocomp, Inc. 
(Autocomp), and SDA Corporation (SDA) against the contract 
awarded to Composition Methods, Inc. (CMI), under an undated, un- 
numbered invitation for bids (IFB) issued by the National Labor Re- 
lations Board (NLRB), Washington, D.C. 

While Autocomp and SDA have raised specific grounds of protest, 
for reasons hereinafter stated, we do not believe it necessary to respond 
to each contention because we are recommending that the contract 
awarded to CMI be terminated for convenience of the Government 
and its needs readvertised under proper terms and conditions. 

Pursuant to a waiver granted October 8, 1971, from the Public 
Printer, the [FB was issued for: (1) the creation and maintenance of 
a legal information retrieval data base; (2) keyboarding of manuscript 
and/or processing of papertapes prepared by NLRB; (3) production 
of a master typography program for input tape or production of a 
Linotron 1010 control tape; and (4) photocomposition of fully made- 
up pages of the Decisions and Orders of the NLRB until the Govern- 
ment Printing Office can develop the photocomposition capability to 
meet NLRB’s requirements. 

Section 1 of the IFB provided as follows: 

This contract covers National Labor Relations Board requirements for the 
creation and maintenance of a legal information retrieval data base and produc- 
tion of photocomposed pages, or a Linotron 1010 control tape, or a master typo- 


graphy program input tape, for bound volumes of Decisions and Orders of the 
National Labor Relations Board (herein called NLRB). 


Further, section 3 of the IF'B provided : 


Section 3—Award Criteria 
.01 Basis of Award: 
The Award of this contract will be made in the best interest of the Govern- 


ment and will not be made solely on price; other factors will be considered such 
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as the bidder’s experience in preparing computer files for photocomposition, and 
his backup composition system in the event the Linotron is not operational. The 
NLRB representatives may at their option make an onsite inspection of a 
bidder’s plant to aid in evaluation of bids. 

02 Statement of Experience and Qualifications: 

(a) The bidders must submit with their bid a statement of experience and 
qualifications. 

(b) To facilitate evaluation of the proposal, each offeror shall submit the 
information requested in the following sequence : 

(1) Relevant experience of proposed staff in the field of data processing, 
preparation of computer files for photocomposition, and in use of the 
Tinotron. 

(2) Samples of similar work produced. 

(3) A description of a backup composition system in the event the Linotron 
is not in operation. If this service is purchased, the contractor must sub- 
mit a letter from the supplier certifying that the service will be avail- 
able on short notice. 

(4) Offeror’s addenda (optional) : Any additional pertinent data the offeror 
may elect to provide should be included in this section. 

(a) Cost per thousand input characters for the keyboarding and crea- 
tion of the standard data file. To include proofreading and correc- 
tions necessary to make the file accurate___. $— e422 102W 

(b) Cost per thousand input characters for processing paper tape pro- 
vided by NLRB to produce the standard data file to make the file 
accurate Bees, | eR is, 

(c) Cost per thousand input characters to produce through the com- 
puter composition program a Linotron 1010 control tape containing 
Celi mmGeUp PRRs obo si Sci dis cscs Go RO RIP a 


It is clear from the record that photocomposition work was an 
immediate requirement of the procurement and that use of the Gov- 
ernment Printing Office Linotron 1010 system was not possible until 
some undisclosed time in the future. Thus, the urgent need expressed 
in the January 25 report could only be met through a contractor- 
furnished photocomposition system. 

The solicitation pricing schedule, when viewed in the light of the 
known needs and requirements as expressed in sections 1 and 3, was 
both ambiguous and inadequate to secure the necessary pricing for 
competitive bid evaluation purposes. In our opinion, the solicitation 
lacked the clarity essential to equal competitive bidding. This lack of 
clarity generated a number of ora] requests for explanations of the 
solicitation terms: and it was only through these requests that bidders 
learned from the Board of the necessity to price photocomposition 
work. While most bidders received oral clarifications prior to bid open- 
ing—-since the information admittedly was necessary for the purposes 
of bid preparation—a formal amendment should have been issued 
pursuant to section 1-2.207(d) of the Federal Procurement Regula 
tions. This subsection provides in this regard: 

(d) Any information given to a prospective bidder concerning an invitation 
for bids shall be furnished promptly to all other prospective bidders, as an amend- 
ment to the invitation, if such information is necessary to bidders in submitting 
bids on the invitation or if the lack of such information would be prejudicial 
to uninformed bidders. No award shall be made on the invitation unless such 


amendment has been issued in sufficient time to permit all prospective bidders 
to consider such information in submitting or modifying their bids. 
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Without detailing specific instances of uncertainty, it is clear that 
participating bidders were confused as to how bids could be sub- 
mitted and remain responsive to the Board’s advertised needs—whether 
they were for photocomposition, a Linotron 1010 system, or a master 
typography program. We cannot reach a satisfactory understanding 
from the IFB itself as to what it was that the Board had submitted 
to competition. The IFB referred to photocomposition work and to 
a master typography program, without explaining the Board’s desires 
with respect thereto and without providing for their price evaluation. 
Nor do we believe that the contract ultimately awarded was in accord 
with what may be said to constitute a reasonable interpretation of the 
IFB. Accordingly, it is our view that the contract with CMI should 
be terminated for the convenience of the Government and the pro- 
curement resolicited under proper terms and conditions, 

As this decision contains a recommendation for corrective action 
to be taken, it is being transmitted by letters of today to the congres- 
sional committees named in section 232 of the Legislative Reorganiza- 
tion Act of 1970, Public Law 91-510, 31 U.S.C. 1172. In view thereof, 
your attention is directed to section 236 of the act, 31 U.S.C. 1176, 
which requires that you submit written statements of the action taken 
with respect to the recommendation. The statements are to be sent to 
the House and Senate Committees on Government Operations not later 
than 60 days after the date of this letter and to the Committees on 
Appropriations in connection with the first request for appropriations 
made by your agency more than 60 days after the date of this letter. 

We would appreciate advice of whatever action is taken on our 
recommendation. 


[ B-174601] 


Contracts—Negotiation—Specifications Unavailable—Descriptive 
Literature Requirement 


Under a request for proposals (RFP), issued pursuant to 10 U.S.C. 2304(a) (10), 
which authorizes negotiations when it is impracticable to draft specifications, 
that contained a descriptive clause—insufficient for formal advertising—relating 
to the design and performance characteristics of the air compressor being 
solicited, the determination the descriptive literature furnished by the low 
offeror did not conform, where the information lacking was contained in the 
REP, was in effect a determination the proposal was not technically within a 
competitive range. However, while failure to comply with a descriptive literature 
clause in an advertised procurement requires bid rejection, this rule does not 
automatically apply in a negotiated procurement and discussions should have 
been held with the offeror to determine whether its proposal was technically 
acceptable. 


Contracts—Negotiation—Impracticable to Obtain—Advertising in 
Lieu of Negotiation 


The fact that negotiation is authorized under 10 U.S.C. 2304(a) (10) when it is 
impracticable to obtain competition does not exclude advertising a procurement 
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when it is feasible and practicable to do so, and, therefore, before issuing a re- 
quest for proposals where available specifications were “primarily performance 
and design parameters,” and available design data was “incomplete, not sufli- 
ciently detailed and largely uncoordinated,’ consideration should have been 
given to advertising the performance-type specifications and to paragraph 
1-1206.2 of the Armed Services Procurement Regulation, which authorizes 
the use of brand-name-or-equal purchase descriptions when more precise and 
detailed specifications are not available, since performance-type specifications 
and formal advertising are not mutually inconsistent. 


To the Secretary of the Air Force, April 12, 1972: 


Reference is made to the January 12, 1972, letter from the Deputy 
Chief, Contract Management Division, Dir/Procurement Policy, 
DCS/S&L, Headquarters, United States Air Force, regarding the pro- 
test of RIX Industries against award of a contract under RFP 
F33615-72-R 0553, by the Aeronautical Systems Division, Air Force 
Systems Command. 

The Solicitation, for one air compressor and accessory items, con- 
tained a requirement for descriptive literature to be furnished with 
proposals. Paragraph D-5 of the RFP stated that the literature “is 
required to establish, for the purpose of proposal evaluation and 
award, details of the products the bidder proposes to furnish as to 
design and performance characteristics.” Paragraph D-5 also pro- 
vided that failure of descriptive literature “to show that the product 
offered conforms to the specifications and other requirements of this 
proposal will require rejection.” 

The four proposals received by the October 15, 1971, closing date 
were referred for technical evaluation. The evaluator determined that 
the descriptive literature submitted by RIX did not cover performance 
characteristics and therefore its proposal could not be evaluated. The 
contracting officer then rejected the RIX proposal, even though it had 

submitted the lowest price, and conducted negotiations with the other 
three offerors. Award was made on November 16, 1971, to the second 
low offeror. 

The protester claims that the descriptive literature it submitted did 
meet all requirements of the RFP and that the contracting officer’s 
rejection of its proposal was unfair. It also alleges that award was 
improperly made while its protest was pending. 

RIX claims that by indicating “N/A” next to the RFP requirement 
for a complete technical proposal, including an item by item discussion, 
the contracting officer “implied prejudice against a technical presenta- 
tion” and thereby allowed the offeror “to establish the amount and style 
of data supplied as long as it included ‘descriptive literature’ * * *.” It 
further contends that the lack of detail in the specification statement 
of work indicated an “intention * * * to negotiate further with the 
most responsive bidders.” On this basis, it submitted two diagrams, 
one labeled “cross-section” and the other labeled “installation detail,” 
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which was found to be insufficient to evaluate performance charac- 
teristics of the RIX compressor. 

This procurement was negotiated pursuant to 10 U.S.C. 2304(a) (10) 
because it was impracticable to draft specifications adequate for for- 
mal advertising. Armed Services Procurement Regulation (ASPR) 
3-805.1, in implementation of 10 U.S.C. 2304(g), provides that in all 
negotiated procurements, with certain stated exceptions not applicable 
here, written or oral discussions shall be conducted with all responsible 
offerors who submit proposals within a competitive range, price and 
other factors considered. The rejection of RIX’s proposal was, in 
effect, a determination that its proposal was not technically within a 
competitive range because of its failure to comply literally with the 
descriptive literature clause. While the failure to comply with a proper 
descriptive literature clause in a formally advertised procurement 
requires bid rejection, we do not believe the same rule should auto- 
matically exclude consideration of a proposal in a negotiated procure- 
ment without consideration of the attendant facts and circumstances. 
See 47 Comp. Gen. 29 (1967). In this connection, we note that much 
of the basic information lacking in RIX’s descriptive literature was 
included in the line item description and Statement of Work of the 
RFP to which RIX apparently assented in submitting its proposal. 
Also, as RIX points out, several provisions of the RFP “played-down” 
the necessity for extensive technical detail. Furthermore, RIX’s pro- 
posal price was considerably below the next lowest proposal. In these 
circumstances, we believe the applicable rules required discussion 
with RIX to determine whether in fact its proposal was technically 
acceptable. 

We note that the contract was negotiated pursuant to 10 U.S.C. 
2304(a)(10) which authorizes procurements without formal adver- 
tising when it is found to be impracticable to obtain competition. That 
finding is by the terms of 10 U.S.C. 2310(b) final. However, we note 
that 10 U.S.C. 2304(a) makes it clear that formal advertising should 
be used when that method is feasible and practicable even though 
negotiation could be justified under one of the 17 exceptions. Negotia- 
tion was specifically authorized in this instance because the available 
specifications were “primarily performance and design parameters” 
and that available design data were “incomplete, not sufficiently 
detailed and largely uncoordinated.” 

We do not read the law on the applicable regulations to preclude 
advertising on the basis of performance-type specifications. Indeed, 
we believe that performance-type specifications are not infrequently 
employed in formally advertised procurements, and ASPR 1-1206.2 
specifically contemplates the use of brand-name-or-equal purchase 
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descriptions in such procurements where more precise and detailed 
specifications are not available. 

One of the serious problems with the instant procurement is that 
the contracting officer sought to achieve for himself the flexibility 
of negotiation while at the same time limiting at least one offeror to 
the relatively inflexible requirements applicable under formal adver- 
tising. That approach is improper, unfair to the competitors and, 
ultimately, contrary to the public interest. You may wish to point out 
to your contracting officers that the law still requires that formal 
advertising be used wherever it is feasible and practicable to do so, 
that performance-type specifications and formal advertising are not 
mutually inconsistent and, finally, that where negotiation is employed, 
its flexibility should be used to insure that competition is enhanced 
rather than limited. 

If this procurement had been formally advertised, we would have 
serious reservations as to the sufficiency of the descriptive literature 
requirement, We have held that a solicitation requiring descriptive 
data must clearly establish the nature and extent of the data required 
with sufficient specificity to put bidders on common notice of what 
detail is essential. 46 Comp. Gen. 315 (1966). In that case, we said: 

* * * One of the primary deficiencies to be cured by spelling out descriptive 
literature requirements with particularity arises where * * * a low bidder submits 
data which he may reasonably believe satisfies a broadly stated requirement 
for descriptive literature, but which does not in fact provide the information 
the agency feels it needs to evaluate bids. * * * The recital in the “Descriptive 
Literature” clause of such general subjects as “performance characteristics,” 
which are listed in the footnote to ASPR 2-205.5(d) (2) as subjects that might 
require description, does not provide sufficient detail as to what information the 


agency needs, and therefore does not provide for a common evaluation of bids. 
* * * 46 Comp. Gen. 315, 317-318 (1966). 


With respect to RIX’s assertion that its protest was pending at the 
time of award, we do not believe the contracting officer acted im- 
properly. RIX’s telegram of November 3, 1971, to the contracting 
officer requested “consideration for re-evaluation” of its proposal “or 
submission to the General, Washington, D.C. for review.” Its follow- 
up letter of November 5, 1971, amplified the basis for its request, but 
made no mention of pursuing a protest beyond the contracting officer. 
While this correspondence could have been treated as a formal protest, 
the contracting officer did not act unreasonably in concluding that 
there was no protest pending after he complied with RIX’s request 
to reconsider the RIX proposal. [Italic supplied. ] 

While we are concerned over the deficiencies noted above, there is 
no effective remedy available at this time to cure them. However, we 
strongly urge that appropriate action be taken to prevent a recurrence 
in future procurements. 
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[ B-170675 ] 


Compensation—Wage Board Employees—Conversion to Classified 
Positions—Rate Establishment 


Since, in accordance with section 539.203 of the Civil Service Regulations, a 
wage board employee upon conversion of his position to a General Schedule 
position is entitled to the inclusion of night differential in setting the General 
Schedule rate only if he was in receipt of night differential as part of basic pay 
at the time of position conversion, if an employee’s regular night shift tour is 
worked on a rotational basis or at regularly scheduled anticipated intervals, the 
night differential may not be prorated and included in fixing his General Schedule 
rate. However, an employee who works a night shift on an irregular, unantici- 
pated basis and is in receipt of night differential at the time of position conversion 
may have the night differential treated as part of basic pay in setting the General 
Schedule rate upon conversion of his wage board position. 


Compensation—Wage Board Employees—Night Differential— 
Basic Compensation Determination 

As only employees actually working and being paid for night shift work at the 
time their wage board positions are converted to General Schedule positions are 
entitled to the inclusion of night differential as basic pay, employees who work 
rotating shifts may not in the conversion of wage board rates to General 
Schedule rates have their compensation converted to three different rates of basic 
pay—day shift, and second and third shifts at different rates of night differen- 
tial—and, furthermore, the highest previous rate rule is not prescribed in section 
539.203 of the Civil Service Regulations for use in the circumstances involved. 
Compensation—Wage Board Employees—Conversion to Classified 
Positions—“Saved” Compensation—Night Differential 

The holdings in Civil Service Regulations section 539 and 34 Comp. Gen. 708 
that when an employee and his position are brought under the General Schedule 
in a conversion action and the basic pay for the wage board position, including 
night differential, exceeds the maximum rate for the General Schedule position 
plus 10 percent night differential, the employee will be paid the “saved” basic 
pay of the wage board position, but not the 10 percent night differential author- 
ized, for the General Schedule position remains unaffected by 50 Comp. Gen. 382, 
which concurs with the view of the Civil Service Commission that when the 
basic pay for the General Schedule position does not exceed the maximum rate 
plus 10 percent, the conversion rate will be fixed to guarantee the employee no 
loss of pay, and if he works a night shift he will be paid night differential. 

To the Deputy Administrator, National Aeronautics and Space 
Administration, April 13, 1972: 


We refer further to your letter of December 22, 1971, which con- 
cerned the setting of rates of pay upon conversion of positions from 
wage board to General Schedule. 

You state that your agency has encountered a number of problems 
involving substantial amounts of money in attempting to implement 
50 Comp. Gen. 332 (1970). That decision concurred in the view of 
the Civil Service Commission that basic pay in a wage board position 
included night differential for the purpose of fixing the rate of pay 
in the General Schedule position to which the position was converted. 
Your problems are stated to involve determining under what circum- 
stances a wage board employee would be considered as earning a rate 
of pay which included night differential for purposes of setting rate 
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of pay upon conversion of his position to the General Schedule. You 
are particularly concerned about those situations where the position 
involves regular night shift rotations or regularly anticipated night 
work over a period of time. 

In making your determinations, you say you take as a guiding princi- 
ple the statement in 50 Comp. Gen. 332 that the differential for a 
regular tour of duty at night has consistently been held to be a part of 
basic pay. You state that you believe 50 Comp. Gen. 332 was intended 
to mean that a position may include regular tours of night shift worked 
on a rotational basis or regularly anticipated intervals, and that it 
excludes tours which are transistory or irregular. Consistent with your 
understanding, you believe the rule in 50 Comp. Gen. 332 may be imple- 
mented by following proration practices along the lines described in 
FPM Supp. 5382-1, section S10-8a(4) for converting a position to the 
Coordinated Federal Wage System. 

As “question 1” you request our approval of the following proration 


formula: 


a. Those employees now working a regularly scheduled night shift would 
receive a GS basic pay rate equivalent to their Wage Board rate plus the night 
differential plus whatever GS night differential they are entitled to. 

b. Employees on a scheduled rotating shift on a cycle such as two weeks of 
day shift work and one week of night shift work would receive a GS basic pay 
rate equivalent to their Wage Board rate plus the night shift differential, pro- 
rated over the entire three-week work cycle. 

ec. Employees not assigned full-time or on rotation but whose night shift work 
occurs with anticipated frequency or at predetermined intervals, would also 
receive a GS basic pay rate equivalent to their Wage Board rate plus the night 
shift differential, prorated over the entire work cycle. This would cover em- 
ployees who work night shifts regularly within three and six month periods when 
rocket launchings occur. And it would also cover those employees who over a 
year, with anticipated frequency, work night shifts to cover other employees’ 
positions during vacation periods. 

d. Employees who, on an irregular, unanticipated basis, work a night shift 
because of an unusual work requirement or fill in for an ill or vacationing 
employee, would not have the night shift differential treated as part of their 
basic rate for pay setting upon conversion, even if they were on a night shift 
of that character at the time of conversion, and they were being paid at that 
time an hourly night shift differential. 


You urge in support of your proposal to use the above-described 
proration that it (a) avoids the harsh inequities that would result when 
basic pay rates incorporating night shift differential simply depends 
upon the happenstanze of an employee being on a night shift at the 
time of conversion; (b) allows a reasonable allocation of the differ- 
ential over the entire scope of work of a position; and (c) accords 
with your understanding that it is a position, involving perhaps several 
work cycles with differing entitlements to premium pay, which is being 
converted. 

Pursuant to the specific provisions of 5 U.S.C. 5334(a) the rate of 
basic pay to which an employee is entitled is governed by regulations 
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promulgated by the Civil Service Commission. Each subsection of sec- 
tion 539.208 of the governing regulation, providing for the fixing of 
rates in the various situations, commences with the words “When the 
employee is receiving a rate of basic pay * * *.” No provision is made 
for a determination of a rate to be based upon proration such as you 
propose along lines similar to those provided by regulation for con- 
verting a position to the Coordinated Federal Wage System. While 
we appreciate the merits of your proposal, we do not view the present 
regulations as authorizing or contemplating a proration such as you 
suggest. Accordingly “question 1” must be answered in the negative. 


Additionally you ask the following : 
Question 2 


a. If our assumptions are incorrect, then it would appear that only employees 
actually working and being paid for night shift work at the time of conversion 
are entitled to inclusion of night differential in their rate of basic pay. If so, 
would employees working a rotating shift be converted to three different 
rates of basic pay : one at the day shift rate; one at the second shift rate, including 
night shift differential; and one at the third shift, including a different night 


differential ? 
b. If these employees who would otherwise be converted at the day rate and 


second shift rates are given the third shift rate based on the highest previous 
rate, would their increases in salary be counted toward equivalent increases for 
within grade increases under the General Schedule? For example, three employ- 
ees WG-14, Step 3, are converted with their positions to GS-9. At time of 
conversion, they share a rotating shift. 


1st shift $5.41 per hour ($11,252) 
2nd shift $5.59 per hour ($11,627) 
8rd shift $5.64 per hour ($11,731) 


All are converted to GS-9, Step 5, $11,866 based on 3rd shift rate. Equivalent 


increase for GS-9 is $349. Waiting period is 104 weeks. 
Increase 


1st shift employee—$11,252-$11,866 
2nd shift employee—$11,627-$11,866 
8rd shift employee—11,731-$11,866. 


*Equivalent increase—new two-year waiting period. 

With respect to “question 2,” and for the reasons stated in answer 
to “question 1,” only employees actually working and being paid for 
night shift work at the time of conversion would be entitled to inclusion 
of night differential in their rate of basic pay. Consistent therewith 
employees working on a rotating shift would be converted to the 
rate of basic pay received at time of conversion. 

“Question 2b” appears to be premised upon the use of the highest 
previous rate rule. However, no provision is made in section 539.2038 
for the use of such rule in circumstances such as set forth in your 


question. 
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Question 8 


a. Is 50 OG 332 to be considered as retroactive from the date of OSC Regula- 
on 539, as an original construction of a regulation having the force and effect 
of law? 

b. Or is 50 CG 332 to be considered as a modification of 84 CG 708 and therefore 
effective from November 4, 1970, following 27 OG 686? 

e. Or if 50 CG 3382 is not a modification of 34 CG 708 but by implication a 
modification of CSC letter to NASA, dated December 16, 1969, (copy attached) 
ne meeenye OSC Regulation 589, is it effective from the date of that letter, 


Question 4 


a. If B-170675 is to be applied retroactively, should it apply to employees 
who have been separated from the agency ? 

b. Should Federal and State tax withholdings, Retirement and Group Life 
Insurance deductions be made from any retroactive pay benefits? 

In connection with “question 3” you forwarded a copy of a letter 
dated December 16, 1969, from the Bureau of Policies and Standards, 
United States Civil Service Commission, addressed to the Personnel 
Management Branch, National Aeronautics and Space Administra- 
tion (NASA). The letter was in response to a question from NASA of 
what constitutes basic pay for wage employees. A fter stating that night 
differential paid to a wage employee is considered basic pay for all 
purposes, it was explained that: 

Under Part 539 of the Commission’s regulations and 34 Comp. Gen. 708, 
when an employee and his position are brought under the General Schedule in 
a conversion action, and the basic pay for the wage position (including night 
differential) exceeds the maximum rate for the General Schedule position plus 
10 percent night differential, the employee will be paid the “saved” basic pay 
of the wage position; however, he may not be paid the 10 percent night differ- 
ential authorized for the General Schedule position. When the basic pay for the 
wage position does not exceed the maximum rate for the General Schedule posi- 
tion plus 10 percent, his pay will be fixed at the lowest rate of the General 
Schedule grade which, when the 10 percent night differential is added to the 
General Schedule rate, will guarantee him no loss of pay. In the latter case, if he 
performs night work, he is entitled to the 10 percent night differential authorized 
for General Schedule employees. [Italic supplied.] 

The above paragraph is a statement of the procedure to be used 
under section 539 of the regulations and 34 Comp. Gen. 708 (1954). It 
should be noted that the first sentence concerns only those cases 
wherein the basic pay for the wage position, including differential, 
eoceeds the masimum rate for the General Schedule position plus 10 
percent night differential. The question to which 50 Comp. Gen. 332 
was addressed related to the step within the General Schedule grade, 
and whether the night differential should be used in determining the 
step. The decision concurred in the view of the Civil Service Com- 
mission, which view was consistent with the advice furnished NASA 
in the second and third sentences of the paragraph quoted above 
from the December 16, 1969, letter. In such circumstances no change 
was effected by 50 Comp. Gen. 332 and, therefore, “questions 3” and 


“4” do not require an answer. 
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[B-175367] 


Bids—Evaluation—Factors Other Than Price—Intangible Eco- 
nomic Factors 


An invitation for building construction which although it did not spell out 
specific criteria for the selection of either bid No. 1, providing for completion in 
1,095 calendar days, or bid No. 2, completion in 870 days, is a legal invitation, 
even though it is suggested future construction solicitations identify those 
factors that will be considered in selecting the shorter or longer completion 
date, and the award of a contract to the low bidder on the basis of price on the 
earlier completion date was proper since the invitation provided for award 
on the basis of price and other factors, and the “other factors’”—rental space 
savings, gain in operating efficiency, and earlier availability of space to accom- 
modate. program and staff expansions—are costs that are too intangible to 
evaluate, as is the provision for the assessment of liquidated damages. 


To the Acting Administrator, General Services Administration, 
April 14, 1972: 

By letter, with enclosures, dated March 29, 1972, your General 
Counsel furnished our Office a report on the protest of The George 
Hyman Construction Company against the proposed award of a con- 
tract to Blake Construction Co., Inc., under invitation for bids No. 
GS-03B-17070, for construction of the South Portal Building, Wash- 
ington, D.C. On April 7 and 10, 1972, we received supplemental reports 
from your Assistant General Counsel, Public Buildings Division. 

The following facts are pertinent to our consideration. The invita- 
tion, as amended, requested bids on the basis of two different comple- 
tion dates. Bid No. 1 calls for completion of the building in 1,095 
calendar days while bid No. 2 calls for completion in 870 calendar 
days. Each is subject to liquidated damages at a rate of $2,800 for each 
day of delay in completion. Insofar as the actual work, including 
additive and deductive alternates, is concerned, there is no difference 
between the two schedules. The invitation does not contain an expres- 
sion of preference for either completion time. Paragraph 13 of the 
Special Conditions, entitled “BASIS OF AWARD,” provides that: 

13.1 The Government reserves the right to accept the Bid No. 1 or Bid No, 2; 
the right to accept or reject the bids on the Alternates related to Bid No. 1 and 


Bid No. 2; and the right to accept or reject the bid on Unit Price—Foundation 
Pile related to Bid No. 1 and Bid No. 2. 


And, paragraph 10(a) of standard form 22 (October 1969 edition) 
states: 
10. Award of Contract. (a) Award of contract will be made to that responsible 


bidder whose bid, conforming to the invitation for bids, is most advantageous 
to the Government, price and other factors considered. 


We are informed that neither Hyman nor Blake raised any question 
concerning the basis to be used by GSA in determining which com- 
pletion time to accept prior to February 15, 1972, the bid opening 


date. We were also advised by GSA that none of the three other 
responding bidders raised any question. 


475-947 O- 73 - 43 
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Taking into account the various additive and deductive alternates 
the General Counsel’s letter of March 29, 1972, reports the following 
prices for Hyman and Blake: 


Bid No. 1 Bid No. 2 


(1,095 days) (870 days) 


Biake $29, 868, 000 $31, 053, 000 
Hyman 30, 451, 500 30, 451, 500 


Thus, Blake’s bid on the longer completion period is $583,500 less 
than Hyman’s bid for both the long and short term completion date. 
GSA proposes to award the contract on the basis of Blake’s bid No. 1. 

At the outset, we must observe that no one has urged that the in- 
vitation is legally deficient from the standpoint of affording all bidders 
an equal opportunity to compete on a common basis. As the invita- 
tion is structured, a bidder has the opportunity to compete against 
other bidders for an award under either completion schedule. Most 
importantly, the request for bids on definite delivery schedules permits 
a bidder to accurately assess in each instance the impact of perform- 
ance time on his bid price. 

Admittedly, no specific criteria are spelled out for the exercise 
of the option to award on the basis of bid No. 1 or bid No. 2. It is 
GSA’s position—one shared by Hyman’s counsel—that the language 
of paragraph 10(a) of standard form 22 and the clear language of 
paragraph 13.1 of the Special Conditions authorize the acceptance of 
the lowest bid for the shorter completion date if such action is most 
advantageous to the Government, notwithstanding that the bid is 
higher than the low bid on the longer completion schedule. Blake’s 
counsel, however, contends that price alone must control since no 
“other factors” are spelled out. In support of this position, attention 
is drawn to our decisions requiring the identification of factors other 
than price if they are to be considered in the evaluation of bids. See, 
e.g., 50 Comp. Gen. 447, 454 (1970). Delivery time is, of course, an 
“other factor” and, in order for us to conclude that bidders were not 
placed on notice that the advantages, if any, of earlier completion 
would be weighed in determining the most advantageous award, we 
would have to iguore the option provisions of paragraph 13.1—the 
purpose of which is to permit an election of alternate delivery sched- 
ules. Indeed, the language would be surplusage if counsel for Blake’s 
position were adopted. 

Moreover, the failure to identify the considerations which would 
prompt an election of the earlier completion date does not, in our view; 
affect the legal sufficiency of the invitation. All bidders were able to 
prepare their bids in light of the possibility that GSA might elect 
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either completion date. Further, any questions or objections concern- 
ing the specific basis upon which GSA would make the election should 
have been voiced no later than bid opening. 

With respect to the proposed award, Hyman’s counsel urges in 
its submission of March 13, 1972, that an award to Blake would be a 
gross abuse of discretion because such action would result in a sub- 
stantial financial loss to the Government. Specifically, it is urged that 
if GSA elected to accept Hyman’s bid on the earlier completion date, 
the savings in rental payments accruing to GSA by virtue of ob- 
taining the building 714 months earlier would more than offset the 
$583,500 price advantage in favor of Blake. To this end, counsel has 
submitted computations showing rental savings ranging from a maxi- 
mum of $1,183,943 to a minimum of $720,617. 

As an alternative approach to the question, it is urged that the 
liquidated damages of $2,800 per day reflect GSA’s own evaluation 
of the value of having the space earlier. Using this method of valuing 
the space, completion 225 days earlier would be worth $630,000, more 
than enough to offset Blake’s price advantage. 

GSA, in reply, rejects the proposition that there will be an actual 
savings in rent or that the liquidated damages are an appropriate 
measure of the value of the shorter completion date. In this regard, 
the letter evidences a restrictive view of GSA’s discretion in electing 
the shorter completion date. The General Counsel takes the position 
that “price and not time was stressed in the IF'B as the most important 
factor in making an award * * * Paragraph 10(a) alerted bidders 
that the Government would base its award on price, although other 
factors would be considered.” As evidence that time is not controlling, 
the General Counsel points to the failure of the invitation to specify 
a preference for the shorter completion time. In addition, we are ad- 
vised that by requesting separate bids, GSA sought to determine if 
there would be a premium for a shorter completion date so that if the 
building were needed sooner, it could decide to award for a shorter 
period. 

Significantly, in judging the value of earlier completion as opposed 
to Blake’s lower price, GSA has confined itself to a consideration of 
only those factors which it believes now can be quantified with rea- 
sonable certainty. 

Insofar as rental savings are concerned, a February 21, 1972, memo- 
randum, entitled “Economic Evaluation—South Portal Building— 
Abbreviated versus Expanded Construction Schedule,” from the Di- 
rector, Space Management Division, Public Buildings Service, states, 
in pertinent part, that: 


Under a prospectus approved by the Senate on September 20, 1906, and by 
the House on October 6, 1966, the South Portal Building is to be constructed 
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to conceal the large ventilation tower of the south entrance of the Mall Tunnel 
of the Inner Loop Freeway and to provide needed office space for the Depart- 
mental Headquarters of the Department of Health, Education, and Welfare 
(HEW). , 

* * + * * * . 


Only the agency space has been considered in this analysis, since service 
areas and parking spaces are ancillary to the general purpose space which will 
house agency personnel and would not, therefore, otherwise be required, While 
this premise might be questioned with respect to the parking area, let it suffice 
to say that although parking facilities are considered to be necessary in a new 
structure in order to alleviate congestion, retain employees, etc., in the absence 
of such facilities, employees simply do without or make other arrangements on 
a personal basis; therefore, there is no economic impact on the Government 
whether the parking is available now or seven and one-half months from now. 

As previously noted, the South Portal Building will house the Departmental 
Headquarters of HEW. Under the original prospectus, it was envisioned that 
the relocation of these headquarters activities from the HEW North Building 
would free-up sufficient space to permit the cancellation or reassignment of 
246,710 square feet of leased space. However, the continually expanding re- 
quirements of HEW have necessitated the lease acquisition of increasingly larger 
blocks of space, including the relatively recent acquisition of the Parklawn 
Building in Rockville, Maryland. The leasing of this building allowed for the 
consolidation and expansion of a number of HEW activities and resulted in the 
cancellation or reassignment of many leased locations previously identified in 
the South Portal prospectus. 

An analysis of the past growth of HEW in the Washington Metropolitan 
Area indicates that this department is among the three most rapidly expanding 
agencies of Government in terms of total square footage, averaging a net gain of 
between 70,000-80,000 square feet per year. Based on pending and/or approved 
programs, it is anticipated that this trend will not only continue, but accelerate. 
In view of this, it is anticipated that the completion of the South Portal Build- 
ing will not result in the cancellation or reassignment of any leased space, for 
HEW will have a continuing need for this space to meet future program needs. 
Due to the continually changing and expanding requirements of the HEW, 
previously formulated housing plans have been negated. Further, pending 
and/or proposed legislation precludes the development of a realistic housing 
plan at this time. * * * 

Upon completion of the South Portal Building, the Office of the Secretary, 
HEW, and related staff functions will occupy the 374,000 square feet of agency 
space, vacating in the process approximately 300,000 square feet of space in 
the HEW North Building. The 74,000 square feet difference between the area to 
be occupied and that to be vacated will be utilized to relieve existing overcrowd- 
ing and to provide for administrative support. areas, such as conference rooms, 
libraries, etc., which are currently lacking. Therefore, a difference in delivery 
time of the completed building will have no tangible monetary effect on the 
Office of the Secretary—rather, the additional seven and one-half months would 
necessitate continued operations in a less than ideal space situation. 

Similarly, the 300,000 square feet to be vacated in the HEW North Building 
will be utilized to relieve conditions in other areas of HEW, to satisfy out- 
standing requests for space extant at that time, and to provide relief to the 
United States Information Agency’s Voice of America (VOA) operation, also 
headquartered in the HEW North Building. 

With respect to the latter, VOA has been operating under intolerable conditions 
for a number of years. Unfortunately, the program needs of HEW and VOA 
have been mutually exclusive insofar as providing necessary expansion space 
to either activity in that building. The cost of relocating entirely or the cost and 
inconvenience of a split operation have ruled out both alternatives for VOA in 
the past, with the only remaining alternative being the hope of eventual relief 
through relocation of the HEW function to the South Portal Building. At that 
time it is proposed that VOA be assigned a minimum of 40,000 square feet of the 
vacated space. Here again, the timing of delivery of the new building and sub- 
sequent vacating of space in HEW North is a matter of continued inconvenience 
to VOA rather than a matter of tangible savings. 
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As indicated earlier, the balance of the space to be vacated in HEW North 
Building will be utilized to relieve overcrowding in other components of HEW 
and to satisfy requests pending at that time. A seven and one-half months’ 
differential would not obviate the need to lease space or result in cancellation 
of existing leases. With the knowledge that delivery of the new building is im- 
minent, such requirements would simply be held in abeyance. 

In summary, it is the position of this office that completion of the South Portal 
Building in late 1974 or seven and one-half months later would have no appreci- 
able monetary impact on the Government and that the later delivery would only 
constitute an inconvenience to HEW and VOA rather than necessitate the ex- 
penditure of additional funds for leased space. Conversely, the earlier delivery 
would not result in savings through cancellation of leases or by obviating the 
need to lease. 


In its letter of March 81 and at the conference on April 8, Hyman’s 
counsel asserted that GSA’s assessment of the situation was not con- 
curred in by the Department of Health, Education, and Welfare 
(HEW). We were subsequently furnished a copy of a letter dated 
April 3, 1972, from the Assistant Secretary for Administration and 
Management, HEW, to the Commissioner, Public Buildings Service, 
“strongly urg[ing]” award on the basis of the earlier completion date. 
The following benefits of such a course of action are advanced: (1) 
rental savings on the order of $1.25 million resulting from the release 
of rental space now occupied by HEW and other agencies which will 
backfill Department-vacated space; (2) elimination of operating in- 
efficiencies caused by dispersal of facilities; (3) anticipated program 
and staff expansion which will increase overcrowding. By letter dated 


April 7, 1972, the Assistant General Counsel responded to our in- 
formal request for GSA’s evaluation of HEW’s position as follows: 


1. Cost Savings 


* * * Management of space is GSA’s function and HEW is not familiar with 
the overall needs of the Government. HEW’s analysis based solely on its own 
situation is not valid. As indicated in * * * [the Director’s] analysis, the rate 
of increase in the amount of leased space under the control of the General 
Services Administration, approximating some 62 percent during the past four 
years, would assuredly preclude the release of such space even though vacated 
by HEW. Therefore, no such savings would accrue to the Government as a 
whole. Secondly, as also indicated in * * * [the Director’s] memorandum, it is 
impossible at this early date to prepare a definitive housing plan for the South 
Portal Building due to the uncertainty created by new and expanding HEW 
programs. 


2. Operating Efficiencies 
While we do not dispute the loss of operating: efficiency engendered by over- 
crowding and split locations, these are intangibles against which a specific cost 


cannot be accurately assessed. In fact, the matter of inconvenience was rec- 
ognizedin * * * [the] memorandum. 


3. Staffing Projections 
HEW’s comments concerning staffing support, rather than negate, GSA’s posi- 
tion relative to the expanding requirements for leased space, the uncertainty 


surrounding the ultimate housing plan for South Portal, and the unlikelihood 
of releasing space currently under lease to GSA. 


We agree with the foregoing statement especially since the respon- 
sibility for the construction of public buildings and the assignment 





650 DECISIONS OF THE COMPTROLLER GENERAL (61 


and reassignment of space is vested in the Administrator of General 
Services by the Federal Property and Administrative Services Act 
(40 U.S.C. 490 and 601, e¢ seg.). In our view, GSA’s position does not, 
as Hyman’s counsel suggests, fail to recognize that there is some value 
in securing the space at an earlier date. It is simply GSA’s position 
that such value is “intangible” and, therefore, should not be 
considered. 

Recognizing that the selection of the ultimate awardee involves 
a considerable degree of discretion, we cannot say that GSA’s posi- 
tion constitutes an abuse of discretion. GSA’s approach to the selec- 
tion—that is, its unwillingness to rely on cost factors that cannot be 
determined, with reasonable certainty—generally comports with our 
view. 50 Comp. Gen., supra; 47 id. 233 (1967) ; 45 id. 59 (1965) ; éd. 
433 (1966) ; 36 id. 380 (1956) ; and 35 id. 282 (1955). 

Similarly, this approach is reflected in GSA’s rejection of the liqui- 
dated damages rate as a basis for delivery selection. The Generel 
Counsel expresses the view that “Reliance on liquidated damages as a 
measure of the worth to the Government of the 714 month difference 
in completion times is not wholly determinative of the real difference 
in cost of the two contracts.” We agree and add that liquidated dam- 
ages, as such, are inappropriate as a measure of bid evaluation in view 
of the uncertainty in projecting the timeliness of future contract per- 
formance and delivery. 

Accordingly, we can find no legal basis for interposing an objec- 
tion to the proposed award of a contract to Blake. We do, however, 
suggest that it might be desirable to identify in future construction 
solicitations those factors that will begconsidered in selecting the 
shorter or longer completion dates. 


[ B-174736 J 


Bids—Buy American Act—Buy American Certificate—Issuance, 
Use, Ete. 


The acceptance of a volunteer alternate offer on nozzle fin assemblies that con- 
templated incorporating component parts fabricated from import foreign steel 
in the domestic end item, for evaluation on the basis of issuing a duty-free cer- 
tificate, would be unfair to other bidders, even though the purchase qualifies as 
emergency war material within the contemplation of paragraph 6-603.1 of the 
Armed Services Procurement Regulation (ASPR), and the Defense Department 
under ASPR 6-602 may issue duty-free certificates if there is an appropriation 
savings. Therefore, the request for proposals should be canceled and reissued 
to require offerors furnishing domestic end items incorporating foreign origin 
materials to submit alternate offers that evidence the duty for evaluation on an 
ex-duty basis if a duty-free certificate is issued, and negotiations should be 
reopened to permit all offerors to submit alternate offers on a duty-free basis. 
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To the Secretary of the Army, April 19, 1972: 


Reference is made to letters, AMCGC-P, dated December 22, 1971, 
and January 14, 1972, from the Deputy General Counsel, Army Ma- 
teriel Command, furnishing our Office reports relative to the protest 
of Hoffman Electronics Corporation (Hoffman) against the method 
of evaluation employed in evaluating its offer under request for pro- 
posal No. (RFP) DAAA21-72-R-0126, issued on October 8, 1971, by 
Picatinny Arsenal, Dover, New Jersey. 

The subject RFP requested offers for nozzle and fin assemblies for 
use on the 2.75 inch rocket motor. The Government reserved the right 
to make more than one award for protection of the mobilization base 
and offers were solicited for quantities of 480,000, 540,000, 600,000, 
660,000 and 720,000 each assemblies. Total combined awards were to be 
1,200,000 each with the remaining program requirement of 68,000 each 
to be awarded under the Concurrent Option for Increased Quantity 
Clause to one of the two successful offerors under the basic solicitation, 
offering the lower option price. The evaluation of offers was exclusive 
of the offered option prices. 

Preaward evaluation disclosed that regardless of the method of 
evaluation used with respect to Hoffman’s offer, there would be no 
effect on the evaluated low offer of the FTS Corporation (FTS), 
Division of Hitco, for the quantity of 720,000. Consequently, an award 
of that quantity was made to FTS, as well as the additional 68,000 
assemblies under the option clause. The evaluation, as determined by 
automatic data processing, also revealed that the combination of quan- 
tities which. resulted in the lowest overall evaluated cost to the Gov- 
ernment was 720,000 and 480,000 assemblies. It is the latter quantity, 
yet to be awarded, which is the subject of the instant protest. 

In an earlier procurement for the same item, which was canceled 
because of a decrease in program requirements, as well as in the cur- 
rent solicitation, Hoffman advised the procurement activity that it 
intended to import foreign steel for fabrication of two component 
parts to be incorporated in and made a part of the deliverable domestic 
end item, and that its unit prices were based upon the inclusion of the 
clause set out in section 7—104.31 of the Armed Services Procurement 
Regulation (ASPR) “Duty Free Entry for Certain Specified Items 
(1971 Feb)” in any resulting contract. 

Following oral telephonic negotiations on August 30, 1971, between 
Hoffman and the cognizant procurement personnel, the following 
memorandum of negotiations was prepared by the contract specialist 
at Picatinny : 
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a. Ooncerning Import Duty and Duty Free Entry: 


In order that all offers received are treated equal it is the government’s re- 
quest that Hoffman’s offered prices should include all duty tax, and the amount 
of duty listed separately. Then, if after evaluation, and should Hoffman be suc- 
cessful for award, a duty free entry certificate will be authorized with the under- 
y= sete that the contract price will be reduced by the applicable amount of 

uty. 


In this regard, line six quoted above was changed by striking through 
“will” and inserting in pen the word “may.” 

There followed a telegram dated September 30, 1971, from Pica- 
tinny to Hoffman which advised : 


In the event you desire to submit an offer based on receiving duty free entry for 
foreign material you should submit an alternate price exclusive of duty and 
state the duty as a separate amount to permit proper evaluation of your offer. 


Hoffman submitted its proposals in letters dated September 11, 1971, 
and October 15, 1971, for the respective solicitations stating substan- 
tially in part as follows: 


It is Hoffman’s contention that, there being no statutory provision to the con- 
trary, our bid (offer) should be evaluated on the basis of actual or anticipated 
costs to the appropriation to be charged under this procurement. Accordingly, 
our offer must be evaluated on the basis of our obtaining the Duty-Free Entry 
Certificates plus an amount, if any, to cover administrative costs of such certi- 
fication. The applicable regulations only require a determination of whether 
administrative costs to the Government warrant issuance of Duty-Free Entry 
Certificates. Furthermore, there are no regulations or other statutory provisions 
requiring adding duty as an equalization factor to a bid price which is based 
upon duty-free entry. 

Hoffman’s price for this Solicitation is based upon the duty-free entry of 
foreign material. It is that price, without addition of duty, that should be eval- 
uated for contract award. (See Comptroller General Decision B—-168333 dated 
April 7, 1970.) In the event the Contracting Officer’s evaluation be based upon 
either our nonduty-free entry price or be based upon adding duty to our duty- 
free entry price for purposes of equalization with other offers, Hoffman hereby 
submits its protest, prior to award, and requests that such protest be forwarded 
to the Comptroller General of the United States for his decision. 


The Board of Awards convened on November 4, 1971, and recom- 
mended that awards be made to FTS for 720,000 units and to Murdock 
Machine and Engineering Company (Murdock) for the contested 
480,000 units as the low evaluated offeror when duty import taxes were 
included in the evaluation of Hoffman’s offer. 

The rationale for the Board’s action is found in the minutes of its 
meeting of November 4 where it is stated : 

* * * The Board felt that to accept the alternate bid of Hoffman Electronics 
without resoliciting the other bidders on the basis of duty free entry certificates 
for foreign items, would be improper and unfair to the other bidders. The Board 
is conscious of the fact that this is a negotiated solicitation and that it would be 
possible to resolicit or at least approach the other bidders and possibly receive 
lower prices based on using foreign material or components on the basis of duty 
free entry certificates. However, it did not recommend such action be taken as 


it would be at variance with the public policy enunciated by the President's 
current freeze order. * * *. ‘ 
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It is further the position of Picatinny and Murdock that with the 
exception of the duty-free entry Canadian Supplies Clause, ASPR 
7-104.32, no other duty-free entry clause was made a part of the solici- 
tation. Consequently, it is argued, offerors must submit offers in ac- 
cordance with the terms and conditions as written in the solicitation 
and Hoffman was, in effect, told to include duty in its price pursuant 
to the clause set out in ASPR 7-103.10(a) “Federal, State, and Local 
Taxes (1971 Nov)” which was referenced in the solicitation. Also, 
in view of the change made in the minutes of negotiations quoted above, 
as well as in the legal memorandum furnished our Office as a part of the 
administrative report, there appears to be a question in the minds of 
the cognizant procurement personnel as to the propriety of decid- 
ing, prior to award, that duty-free entry certificates would be issued, 
and to an evaluation of offers on that basis. 

The Department of Defense’s policy as set out at ASPR 6-602 is 
to use duty-free entry certificates wherever there is a reasonable 
assurance that the savings to the military appropriations will out- 
weigh the administrative costs of such certification. Once such a 
determination is made, to assure that this policy is carried out for 
emergency purchases of war materials abroad, ASPR 6-603.2(a) 
states “ * * * one or both of the clauses in 6-603.3 shall be included in 
each negotiated contract in excess of $100,000 * * *.” Also, 6-603.2(b) 


indicates that the quoted requirements in 6-603.2(a) are in addi- 
tion to and independent of the requirements in 6-605 concerning 
duty-free entry clauses for Canadian supplies. [Italic supplied.] 

ASPR 6-603.1, defining emergency purchases of war materials 
abroad, states in pertinent part : 


6-603.1 Definition—Any procurement of foreign supplies constitutes “an 
emergency purchase of war material” if: 
(i) the supplies comprise— 
(A) weapons, munitions, * * * 
* * * + 7 > * 


(C) supplies, including components or equipment, necessary for the 
manufacture, production, processing, repair, servicing or operation 
of supplies within (A) * * * above; and 

(ii) the procurement— 
(A) is made in time of war or during a national emergency; * * * 


Under the above criteria this procurement would qualify as an emer- 
gency purchase of war material abroad since the ‘mported component 
of a weapon system is being made under the national emergency de- 
clared in 1950, which is still in effect. Since there is no evidence that the 
administrative cost involved in granting a duty-free entry certificate 
would outweigh the savings to military appropriations realized by 
granting such a certificate, a duty-free entry certificate would be ap- 
propriate for issuance to the successful offeror importing a foreign 
component, 
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Concerning the failure of the RFP to advise all offerors of possible 
issuance of duty-free entry certificates, as well as the pivotal question 
of whether duty should be included in evaluating proposals offering 
imported supplies, our Office in a strikingly similar case (B-146393, 
October 26, 1961) had occasion to observe: 


Concerning the failure of the Request for Proposal to advise all offerors of 
possible issuance of duty-free entry certificates, there does not appear to be 
any requirement of law or regulation for including such advice other than the 
“Duty-Free Entry-Canadian Supplies” clause set out in ASPR 6-605.2. * * *. 
Under the provisions of ASPR 6-602 the issuance of duty-free entry certificates 
to fixed-price contractors is conditioned upon the amount of savings for military 
appropriations, the cost and burden of issuance, and the degree of supervision 
which can be exercised over the supplies or materials to be imported. In the 
instant procurement it would appear to be the position of the contracting agency 
that a determination to issue duty-free exemption certificates, based upon sub- 
stantial savings to the appropriation, could only be made on an after-the-fact 
basis, and that the inclusion of advice relative to such issuance in the Request 
for Proposal was not considered necessary or proper. While the logic of this 
conclusion may well be open to question from a management standpoint, we are 
aware of no provision of Jaw or regulation which requires specific advance notice 
to offerors of possible issuance of duty-free entry certificates. In view thereof, 
and of the fact that all bidders are on constructive notice of the provisions of 
ASPR 6-602, we are unable to conclude that notice of possible issuance of duty- 
free entry certificates on tungsten ore was required to be included in the Request 
for Proposal. 

With respect to the evaluation of Firth Sterling’s offer on an ex-duty basis, 
the basie purpose of evaluating any bid or offer is, of course, to determine which 
offer, if accepted, will result in performance of the contract with the least 
expenditure of appropriated funds and resulting cost to the Government. 37 
Comp. Gen. 505. As indicated above, we see no sound basis upon which to question 
the contracting agency’s determination to issue duty-free entry certificates on 
tungsten ore to be imported by Firth Sterling, and it necessarily follows that 
the inclusion in its evaluated offer price of all or any part of the import duty 
which would otherwise have been payable by Firth Sterling would have resulted 
in an evaluated offer price in excess of either the total charge to military appro- 
priations or the total cost of contract performance to the Government. Under 
the circumstances, it is our opinion that the contracting agency was justified 
in evaluating both your offer, which proposed use of duty-free tungsten processed 
in Canada, and Firth Sterling’s offer, which proposed use of tungsten imported 
from other nondomestic sources, on an ex-duty basis. 


Also, in the opinion of our Office, B-168333, April 7, 1970, cited by 
Hoffman, we stated : 

We believe that absent a statutory or other policy provision to the contrary, 
a bid should be evaluated on the basis of actual or anticipated costs to the 
appropriation to be charged under the procurement. In the circumstances appli- 
cable here, assuming the Buy American Act did not apply, the duty should not 
have been added to the Sumter bid for evaluation purposes. 

While in a later decision (May 27, 1970) in the above case we found 
the Balance of Payments Program applied, and under the circum- 
stances there present the protestant’s bid could not be accepted, we are 
still of the view that the rationale of the April 7 decision is for applica- 
tion in the instant procurement since it is agreed that a domestic end 
item will be offered which is not for immediate or direct overseas 
shipment, and neither the Buy American Act, 41 U.S.C. 10a, nor the 
Balance of Payments Program is therefore at issue. It follows that 
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duty should not be included in the evaluation of offers proposing 
domestic end items. 

Both the Arsenal and Murdock argue that a reference to ASPR 
7-103.10(a) in the solicitation clearly advises offerors that duty must 
be included in their proposals, since that provision indicates duties 
are to be included in the bid price. We do not agree. The opening state- 
ment of that clause provides “Hacept as may be otherwise provided 
in this contract, the contract price includes all applicable Federal, 
State, and local taxes and duties.” Where, as in the instant case, an 
offeror submits an alternate proposal in which he clearly indicates 
that duties are not included in the offered price, it follows that the 
exception in the clause quoted above would be applicable to any con- 
tract resulting from acceptance of such alternate proposal. In view 
thereof, we cannot agree that ASPR 7-103.10(a) requires the inclusion 
of duty in all offers. [Italic supplied.] 

From the foregoing, it is clear that Hoffman was correct in its 
assertion that its offer should be evaluated without duty since it was 
to be issued a duty-free certificate. However, for reasons discussed 
below, we are also of the opinion that an award cannot at the present 
be made to either offeror. 

Since the commencement of our consideration of this matter, by 
telegram dated February 15, 1972, Murdock advised our respective 
offices that it also was quoting on the basis of importing foreign 
steel, and import duty was included in its quoted price. We have also 
been informally advised by Murdock that at least one other offeror 
is believed to have quoted on the basis of using imported foreign 
steel. Therefore, in order to assure that all offerors will be competing 
on an equal basis, all offers must be evaluated on the same basis, i.e., 
with duty, if any, excluded. 

In this regard, we are of the view that regardless of the Board’s 
interpretation of the applicable regulations, it should have followed 
one of the suggested approaches at that time, since the telegraphic 
advice of September 30, 1971, to Hoffman concerning pricing was not 
given to other offerors as is required by ASPR 2-208(c). Also, the 
Board’s statement that neither course of action was taken because it 
would be at variance with the current freeze order, overlooks the 
explicit instructions given in Defense Procurement Circular (DPC) 
No. 91, Supplement No. 2, August 30, 1971, which provided in part: 


The following guidance with regard to purchase of foreign-made items is pro- 
vided : 

1. All provisions of ASPR Section VI continue, to apply. Duty, including the 
additional 10 percent, shall be evaluated when appropriate. Evaluation of bids 
and proposals involving Canadian end products shall continue to be handled 
exactly as prescribed in ASPR 6-103.5 and 6-104.4. Payment of duty by con- 
tractors, including the addit:onal 10 percent, shall continue to be waived as 
provided in ASPR Section VI, Part 6. * * * 
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In the present procurement for the remaining 480,000 units, we must 
therefore conclude that the RFP should be canceled, and new offers 
solicited with such modifications or amendments to the RFP as may 
be necessary to clearly reflect that offerors furnishing domestic end 
items which incorporate materials of foreign origin should submit 
alternate offers evidencing the amount of duty on such materials, and 
that such offers would be evaluated on an ex-duty basis if it was 
decided to issue a duty-free entry certificate. Alternatively, negotia- 
tions should be reopened for the sole purpose of permitting all offerors 
to submit alternate offers on a duty-free basis, if they so desire, and 
such offers should be evaluated consistent with this decision. 

The enclosures furnished with the report are returned. 


[ B-164515 J 


Compensation—Wage Board Employees—Conversion to Classified 
Positions—Coordinated Federal Wage System—Rate Establishment 


In setting rates of pay for employees whose positions are converted without a 
change of duties from the Coordinated Federal Wage System to the General 
Schedule (GS) system in a wage area where a 15 percent cost-of-living allow- 
ance is authorized (5 U.S.C. 5941), the allowance is not for consideration in com- 
paring the GS rate range with the wage rate since section 539 of the Civil Service 
Regulations and not the “highest previous rate” rule in section 531 of the Regula- 
tions is for application, as an agency has no discretionary authority in setting 
such conversion rates. Therefore, a wage board annual rate of $11,377.60 under 
section 539.203(c) should have been set at GS-9, step 4, $11,517 per annum, and 
not at GS-9, step 1, $10,470 per annum, plus the 15 percent cost-of-living allow- 
ance ($12,040.50), and corrective action, including the retroactive payment of 
additional compensation, where appropriate, is required. 


To Major J. S. Zamparelli, Department of the Air Force, April 20, 
1972: 


Reference is made to your letter dated December 28, 1971, with en- 
closures, reference ACF, forwarded here by letter of January 25, 1972, 
from the Assistant Comptroller for Accounting and Finance (HQ 
USAF), requesting an advance decision as to whether the Depart- 
ment of the Air Force is employing the proper method in setting rates 
of pay for those employees whose positions are converted, with no 
change of duties, from the Coordinated Federal Wage System to the 
General Schedule system in a wage area where a 15 percent cost-of- 
living allowance as authorized by 5 U.S.C. 5941 is provided for Gen- 
eral Schedule employees. 

Under the method employed by the Air Force, the General Schedule 
rate is used which, when increased by the 15 percent cost-of-living al- 
lowance, most closely approximates the wage board rate of the posi- 
tion priosto conversion. 
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You have submitted, as representative of the question here involved, 
the case of Mr. Yoshiyuko R. Sakai. The record indicates that prior 
to the conversion of his position from wage board to General Sched- 
ule, Mr. Sakai was compensated at the rate of WB-10, step 3, $5.47 
per hour, $11,377.60 per annum. On conversion, his position was es- 
tablished at GS-9, step 1, $10,470 per annum plus 15 percent cost-of- 
living allowance ($12,040.50). 

The foregoing action was questioned by Mr. Thomas Fujikawa, 
Administrative Assistant to Local Union No. 1186, International 
Brotherhood of Electrical Workers, in a letter dated September 9, 
1971, to the United States Civil Service Commission. In reply thereto 
the Bureau of Policies and Standards of the Commission, by letter 
dated October 19, 1971, advised that it was understood that certain 
positions, apparently as a result of a classification decision, were con- 
verted from the Coordinated Federal Wage System to the General 
Schedule system, and that if this was the case, part 539 of the Civil 
Service regulations would apply in setting the pay. Applying part 539, 
it was stated that Mr. Sakai would be entitled, upon conversion to a 
GS-9 position, to have his pay set at GS-9, step 4, $11,517 per annum. 
By letter dated December 17, 1971, the Director, Bureau of Policies 
and Standards of the Commission, brought this matter to the atten- 
tion of Mr. W. J. Abernethy, Director of Civilian Personnel, Depart- 
ment of the Air Force. It was stated in such letter that: 


Mr. Fujikawa presented us with the specific case of a Mr. Yoshiyuko R. Sakai, 
one of nine employees who were affected similarly. Mr. Sakai before his conver- 
sion to a General Schedule position, had an hourly wage rate of $5.47. We under- 
stand this is a wage rate based on local prevailing wages, and does not include 
additional pay of any kind. It is therefore a rate of basic pay as defined by sec- 
tion 539.202(c) of the Civil Service regulations. This rate should then have been 
converted to an equivalent annual rate by multiplying it by 2080, the number of 
hours of work in a work year, resulting in an equivalent annual rate of $11,377.60. 
Under section 539.208(c) of the regulations, Mr. Sakai would have been entitled, 
upon conversion to a GS-9 position, to have his pay set at GS-9, rate 4, $11,517 a 
year. However, we understand that Mr. Sakai’s pay was set instead at rate 1 of 
GS-9, $10,470 a year. This apparently resulted from taking the fifteen percent 
cost-of-living allowance for General Schedule employees in Hawaii into consid- 
eration when comparing the General Schedule rate range with Mr. Sakai’s wage 
rate. 

It appears that what may have happened in this case is that the Commission’s 
“highest previous rate” rule (section 531.203(c) of the regulations) was applied 
instead of the Part 539 conversion regulations that should have been used. 
Under the highest previous rate rule, unlike the Part 539 regulations, an agency 
is allowed considerable discretion in setting an employee’s rate of pay. The Comp- 
troller General has ruled (45 Comp. Gen. 88) that it is appropriate for an agency 
to take a cost-of-living allowance into consideration when an employee moves 
from a wage position to a General Schedule position and his pay is set under the 
agency’s discretionary authority under the highest previous rate rule. This does 
not apply, however, to the setting of pay under the regulations in Part 539, where 
no such discretion is allowed agencies. 

We would appreciate being informed of how this matter is resolved. 
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As surmised in the above-quoted portion of the Civil Service Com- 
mission letter, the file shows that Mr. Sakai’s GS rate was established 
pursuant to regulations set forth in Air Force Manual (AFM) 
40-1, section 5211, which supplements Federal Personnel Manual 
(FPM) Supplement 990-2, and Air Force Supplement S2-4a(2), 
section 531-8.02 to FPM Supplement 990-2. These are based on part 
531 of the Civil Service regulations. 


Part 539 of the Commission’s regulations provide in pertinent part: 


Sexo. 589.201 Applicability. This subpart applies in fixing the rate of basic pay 
of each employee initially brought into a position subject to the General Schedule 
by converting his position to a position subject to the General Schedule. 

Sro. 539.202 Definitions, * * * 


* * * * * * * 


(c) Rate of basic pay means the rate of pay fixed by law or administrative 
action for the position held by an employee before any deductions and exclusiwe 
of additional pay of any kind. 

Seo. 539.208 Rate of basic pay in conversion actions. When an employee occu- 
pies a position not subject to the General Schedule and the employee and his 
position are initially brought under the General Schedule pursuant to a reor- 
ganization plan or other legislation, an Executive order, a decision of the Com- 
mission under section 5108 of title 5, United States Code, or an action by an 
agency under authority of section 511.202 of this chapter, the agency shall 
determine the employee’s rate of basic pay as follows: 

(a) When the employee is receiving a rate of basic pay below the minimum 
rate of the grade in which his position is placed, his pay shall be increased to 
the minimum rate. 

(b) When the employee is receiving a rate of basic pay equal to a rate in 
the grade in which his position is placed, his pay shall be fixed at that rate. 

(c) When the employee is receiving a rate of basic pay that falls between 
two rates of the grade in which his position is placed, his pay shall be fixed 
at the higher of the two rates. [Italic supplied. ] 


We agree with the view of the Civil Service Commission that the 
compensation of the employees here involved should have been fixed 
under part 539 of the Commission’s regulations rather than part 531. 
Therefore, corrective action should be taken, including the payment 
of retroactive additional compensation, where appropriate. 

The file forwarded with your submission is returned herewith. 


[ B-174809 J 


Contracts—Negotiation—Determination and Findings—Finality 


Although the written finding, pursuant to 10 U.S.C. 2810(b), by a contracting 
officer of his determination to negotiate a procurement pursuant to the “public 
exigency” exception to the use of formal advertising set forth at 10 U.S.C. 
2304(a) (2), as implemented by paragraph 3—202.2(vi) of the Armed Services 
Procurement Regulation, is final under the terms of the statute, the United States 
General Accounting Office is not precluded from questioning whether the deter- 
mination based on the findings is proper. To the extent prior decisions citing 
10 U.S.C. 2810(b) are contrary to this holding, they should not be followed. 
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To the Secretary of the Army, April 20, 1972: 


Enclosed is a copy of our decision of today concerning the protest 
of American Optical Corporation against the award of a contract to 
another firm under RFP DAAA25-72-R-0202, issued at Frankford 
Arsenal, Philadelphia, Pennsylvania. 

Although we have denied the protest, we believe a certain portion 
of the record warrants further comment. 

The supplemental report dated February 28, 1972, from Headquar- 
ters, Army Materiel Command, states as the position of that Head- 
quarters, that “a determination and findings under the public exigency 
exception is final and not subject to question by [our] office.” This 
comment was part of a response to our inquiry concerning the validity 
of the required “Determination and Findings” (D&F) signed by the 
contracting officer, wherein he determined to negotiate this procure- 
ment pursuant to the “public exigency” exception to the use of formal 
advertising set forth at 10 U.S.C. 2304(a) (2), and as implemented by 


ASPR 3-202.2(vi). 
We are of the view that Congress intended for finality to attach 


only to the “findings” contained in such a D&F. In this regard 10 
U.S.C. 2310(b) reads as follows : 


(b) Each determination or decision under clauses (11)-(16) of section 
2304(a), section 2306(c), section 2306(g) (1), section 2307(c), or section 2313 
(c) of this title and a decision to negotiate contracts under clauses (2), (7), 
(8), (10), (12), or for property or supplies under clause (11) of section 
2304(a), shall be based on a written finding by the person making the determi- 
nation or decision, which finding shall set out facts and circumstances that (1) 
are clearly illustrative of the conditions described in clauses (11)-—(16) of sec- 
tion 2304(a), (2) clearly indicate why the type of contract selected under sec- 
tion 2806(c) is likely to be less costly than any other type or that it is im- 
practicable to obtain property or services of the kind or quality required except 
under such a contract, (3) support the findings required by section 2306(g) 
(1), (4) clearly indicate why advance payments under section 2307(c) would 
be in the public interest, (5) clearly indicate why the application of section 
2313(b) to a contract or subcontract with a foreign contractor or foreign 
subcontractor would not be in the public interest, or (6) clearly and con- 
vineingly establish with respect to the use of clauses (2), (7), (8), (10), (12), 
and for property or supplies under clause (11) of section 2304(a), that formal 
advertising would not have been feasible and practicable. Such a finding is final 
and shall be kept available in the agency for at least six years after the date 
of the determination or decision. A copy of the finding shall be submitted to the 
General Accounting Office with each contract to which it applies. [Italic 
supplied.] 


In light of the terms of this statute, we are precluded from disturb- 
ing the findings upon which the “public exigency” exception to formal 
advertising is justified. However, the statute does not preclude our 
questioning whether the determination, based on those findings, is 
proper. 

To the extent that this Office has issued any prior decisions citing 
10 U.S.C. 2310(b) as authority for the position urged by Headquarters, 
Army Materiel Command, those decisions should not be followed. 
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The file forwarded with the report to our Office on February 4, 
1972, by the Deputy General Counsel Headquarters, Army Materiel 
Command, is returned. 


[B-173882] 


Leases—Agreement to Execute Lease—Federal Project Status— 
Relocation Expenses to “Displaced Persons” 


Trailer park tenants who were notified to vacate only after the Government 
signed an agreement to lease the building to be constructed on the vacated 
land, are “displaced persons” as a result of Federal and federally assisted pro- 
grams within the contemplation of the Uniform Relocation Assistance and 
Real Property Acquisition Policies Act of 1970, and the tenants are entitled to 
relocation expenses and assistance under the act since the lease transaction 
amounts, in effect, to a Federal lease-construction project, even though the 
five point criteria established to determine a building is “in existence’’—title ; 
design; construction financing; building permit; and a fixed completion date— 
to assure compliance with the appropriation prohibition concerning the payment 
of rental on lease agreements for space in buildings erected for the Government, 
had not been met, the financing arrangement not having been completed as of 
the date of issuance of the space solicitation. 

To the Acting Administrator, General Services Administration, 


April 21, 1972: 


Further reference is made to your letter of August 17, 1971, in 
which you request our decision as to whether in the circumstances 
described, the tenants of the Temple Trailer Village, Alexandria, Vir- 
ginia, are entitled to relocation expenses and assistance under the Uni- 
form Relocation Assistance and Real Property Acquisition Policies 
Act of 1970 (Relocation Act), Public Law 91-646, 84 Stat. 1894, 42 
U.S.C. 4601 note. By letter dated August 31, 1971, Mr. Henry H. 
Krevor, attorney for a number of the tenants of the trailer park, pre- 
sented his views on the entitlement of the tenants to relocation assist- 
ance under the act. By letter dated September 15, 1971, we requested 
your views on the points presented by Mr. Krevor. The views of the 
General Services Administration (GSA) were furnished us by letter 
dated October 15, 1971, from Mr. Hugh H. Brister, Assistant General 
Counsel, Public Buildings Division (GSA). In a letter to us dated 
October 26, 1971, Mr. Krevor commented on Mr. Brister’s letter. 

As described by GSA the facts giving rise to the question presented 
are hereinafter set forth. On June 30, 1971, GSA accepted an offer 
made by the joint venture of Hubert N. Hoffman and the American 
Trailer Company, Inc., to lease about 480,000 square feet of space in 
a building located in Alexandria, Virginia. The offer was made in 
response to a solicitation for offers (SFO) for space in the general 
area of Alexandria. The space offered by the joint venture is in a 
building which, you state, meets the criteria prescribed in the SFO 
for qualifying as a building under construction, although actual con- 
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struction had not started. The site of the building is a 1214 acre area 
owned by American Trailer Company, Inc., which for several years 
has been operated as a mobile home or trailer park identified as Temple 
Trailer Village. The trailer company entered into a joint venture 
agreement on October 6, 1967, with Hubert N. Hoffman to develop 
this 1214 acres, along with an adjoining 1214 acres of land owned by 
Hoffman, for commercial office buildings and other rental space. The 
building in which the leased space is offered is in furtherance of 
that agreement. GSA states that the Government’s lease will cover 
only the office space in the building and that the owner publicly an- 
nounced that the remaining space in the building will be available for 
commercial tenants. Mr. Krevor states, however, that that space not 
being used by the Government for offices, will be used for services to 
support the Government employees, such as a cafeteria. Prior to GSA’s 
acceptance of the offer, the offeror advised that although construction 
of the building had not yet started, site preparation work had begun 
on April 1, 1971. GSA was also informed that the owners of trailers 
in the Temple Trailer Village were notified in early July that the 
trailer park would be closed and utilities discontinued after August 31, 
1971. 

Mr. Krevor, who represents a number of unidentified owners of the 
trailers parked in the Temple Trailer Village, is seeking relocation 
assistance and expenses for his clients from GSA, asserting that the 
Relocation Act is applicable in this situation, since he claims that the 
building would not be constructed if the Government had not signed 
a lease therefor. GSA, however, is of the opinion that the tenants of 
Temple Trailer Village are not entitled to payments of relocation ex- 
penses and relocation assistance under the Relocation Act. The purpose 
of your submission is to resolve this difference of opinion between GSA 
and the occupants of Temple Trailer Village. 

The purpose of title II of the Relocation Act is “to establish a uni- 
form policy for the fair and equitable treatment of persons displaced 
as a result of Federal and federally assisted programs in order that 
such persons shall not suffer disproportionate injuries as the result of 
programs designed for the benefit of the public as a whole.” Section 
202 of the Relocation Act, 42 U.S.C. 4622, provides that whenever the 
acquisition of real property for program or project undertaken by a 
Federal agency in any State will result in the displacement of any 
person on or after the effective date of the act, the head of such agency 
shall make a payment to such displaced person for his moving and 
related expenses, Section 203 of the act, 42 U.S.C. 4623, provides that in 
addition to payments otherwise authorized by title II, the head of the 
Federal agency shall make an additional payment which cannot exceed 
$15,000 “to any displaced person who is displaced from a dwelling 
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actually owned and occupied by such displaced person for not less than 
180 days prior to the initiation of negotiations for the acquisition of 
the property.” Section 204 of the Relocation Act, 42 U.S.C. 4624, which 
is entitled “Replacement Housing for Tenants and Certain Others,” 
states that “In addition to amounts otherwise authorized by this title, 
the head of the Federal agency shall make a payment to or for any 
displaced person displaced from any dwelling not eligible to receive 
a payment under section 203 which dwelling was actually and lawfully 
occupied by such displaced person for not less than 90 days prior to 
the initiation of negotiations for acquisition of such dwelling.” 

Section 205 of the act, 42 U.S.C. 4625, contains provisions for relo- 
cation assistance advisory services. 

For the purposes of the Relocation Act the term “displaced person” 
is defined in section 101 (6), 42 U.S.C. 4601(6), as meaning: 


* * * any person who, on or after the effective date of this Act, moves from real 
property, or moves his personal property from real property, as a result of the 
acquisition of such real property, in whole or in part, or as the result of the writ- 
ten order of the acquiring agency to vacate real property, for a program or project 
undertaken by a Federal agency, or with Federal financial assistance; * * * 

One of the points of contention between@fSA and Mr. Krevor cen- 
ters on the entitlement of trailer owners to Ssistance under the Relo- 
cation Act. This disagreement revolves around a statement in Mr. 


Brister’s letter to us that the discussion in Mr. Krevor’s letter of Au- 


gust 31, 1971, relating to establishing mobile gwmes as dwellings for 
entitlement purposes “omits the essential prereq@isites for entitlement 
in section 203 of PL 91-646.” GSA reports that the essential prerequi- 
sites are set forth on page 10 of House Report No. 91-1656, which 
states, in pertinent part, as follows: 


To qualify for any payment under this section, a displaced person must move 
from a dwelling owned and occupied by him for not less than 180 days before 
initiation of negotiations for the acquisition of the property. The dwelling may be 
a single family building, a one-family unit in a multi-family building, a unit of a 
condominium or cooperative housing project, or any other residential unit, includ- 
ing a mobile home which either is considered to be real property under State law, 
cannot be moved without substantial damage or unreasonable cost, or is not a 
decent, safe and sanitary dwelling; * * * [Italic supplied.] 


GSA states: 


In the present case the Government is not acquiring the mobile home “dwell- 
ing.” The “tenants” have no interest in the land other than a short time right to 
park for a stated fee. No showing or claim has been made that the trailers are 
real property or cannot be moved. 

In reply Mr. Krevor states that the act dges not require that the 
Government acquire the mobile home, or that the mobile home be real 


property, or that the owner of the mobile home owns or has any par- 
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ticular interest, other than lawful occupancy, in the site of the project 
for which he is displaced. Mr. Krevor adds: 

It is particularly important to note in this regard that the owner of a mobile 
home who occupies rented space is an owner of a dwelling with respect to the 
physical facility, and a tenant with respect to the site; and these factors must be 


taken into account in determining the benefits to which he may be entitled under 
the Act. 


As a practical matter, owners and renters of mobile homes are eligible for 
assistance under the Act to the same extent as if displaced from traditional 
housing. * * * 

We understand informally from GSA that, in its letter, it was dis- 
cussing the entitlement of certain trailers under section 208, and that 
it would probably agree that owners and renters of mobile homes who 
are “displaced persons” as defined by section 101(6) would be en- 
titled to the benefits of the Relocation Act. In this regard, it appears 
to us that in the circumstances deseribed in the committee report bene- 
fits would be in accordance with section 203 for replacement housing 
for homeowners, and in those circumstances where the trailers can be 
moved and relocated, benefits would be payable under section 204 for 
replacement housing for tenants and certain other homeowners. Relo- 
cation assistance advisory services under section 205 would appear to 
be available in either circumstance. 

In regard to whether the benefits of the Relocation Act are appli- 
cable to the instaat circumstances, it is GSA’s position that the word- 
ing of Public Law 91-646 makes it clear that the acquiring of title to 
real property is, generally, the key to its application. GSA states that 
the Relocation Act is applicable to the Government’s leasing transac- 
tions only in regard to space acquired by condemnation resulting in 
displacement of an occupant of such space and—insofar as pertinent 
here—to lease construction of buildings which have received congres- 
sional approval pursuant to the language, first included in the Inde- 
pendent Offices Appropriation Act, 1963, Public Law 87-741, 76 Stat. 
728, and included in all succeeding annual GSA appropriation acts, 
which provides: 

No part of any appropriation contained in this Act shall be used for the pay- 
ment of rental on lease agreements for the accommodation of Federal agencies 
in buildings and improvements which are to be erected by the lessor for such 
agencies at an estimated cost of construction in excess of $200,000 or for the 
payment of the salary of any person who executes such a lease agreement: 
Provided, That the foregoing proviso shall not be applicable to projects for which 
a prospectus for the lease construction of space has been submitted to and ap- 
proved by the appropriate Committees of the Congress in the same manner as for 
public buildings construction projects pursuant to the Public Buildings Act of 
1959 [Italic supplied.] 

GSA contends that Government lease transactions, aside from space 
acquired by condemnation and aside from lease construction projects 
approved by the appropriate congressional committees, are not Fed- 
eral programs or projects, but rather are construction projects by the 
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owner for his own purposes. GSA contends that in the Government’s 
normal leasing transactions, the landowner is not deprived of his own- 
ership nor is he displaced, but rather he is voluntarily changing the 
use of his land. 

In support of its position GSA states that it has continuously and 
unequivocally testified before congressional hearings on proposed re- 
location assistance bills that the proposed legislation should not be, 
and was not considered by GSA to be, applicable to Government vol- 
untary leasing transactions. GSA states that it has taken this position 
because it is concerned not only with the general application of the 
Relocation Act to lease transactions, but that it was particularly con- 
cerned that if title III of the act was deemed to be applicable to space 
lease transactions, GSA’s long established custom and practice of 
obtaining space by soliciting offers from lessors to obtain the most 
favorable rental for the Government would have to be revised to re- 
flect the requirement in section 301, 42 U.S.C. 4651, that the Govern- 
ment must pay at least the appraised value of the interest it is obtain- 
ing in the land. 

The general question as to whether the provisions of the Relocation 
Act are applicable to Government leasing transactions in any or all 
cases other than space obtained by condemnation and Government 
lease-construction projects approved by the appropriate committees of 
the Congress as provided for in GSA’s annual appropriation act is 
not before us and we express no opinion thereon. Rather, the issue be- 
fore us is whether—under the facts and circumstances involved here— 
the tenants of the Temple Trailer Village are “displaced persons” who 
have moved from real property or have moved their personal property 
from real property, as the result of the acquisition of such real prop- 
erty, in whole or in part, for a program or project undertaken by a 
Federal agency, and if so, whether they are entitled to the benefits of 
the Relocation Act. 

Mr. Krevor states that the subject building would not be constructed 
and his clients would not be displaced if it were not for the agreement 
with GSA to acquire a long-term leasehold interest in the building 
when constructed. He states that it is clear that “the developers did not 
intend to construct a building for their own purpeses or for specula- 
tion, and that the site owner did not integd to require occupants to 
move in the absence of a prior agreement wit GSA.” 

Mr. Krevor contends that if GSA had not entered into the lease, the 
American Trailer Company which owns the land and which is the 
landlord of the Temple Trailer Village, wo%d not have issued a notice 
to vacate to the tenants of the village. He further contends thas: 

* * * GSA’s approval of the lease agreement necessitated and prompted the 


displacement of the village residents. Clearly, this is Government action within 
the scope of the Uniform Act, at least in the absence of intervening facts estab- 
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lishing that immediately prior to the Government’s approval of the lease agree- 
ment on June 30, 1971, the proposed-lessor had intended to proceed with the 
prompt erection of the building, irrespective of any lease agreement with GSA. 
In further support of his position, Mr. Krevor refers to a statement 
reported in a local newspaper as well as his own conversations with the 
President of the American Trailer Company, which owns the land and 
operates the trailer park, and concludes that the American Trailer 
Company deliberately failed to give any notices to vacate until GSA 
had agreed to acquire the leasehold interest, and that the building 
would not be built in the absence of such agreement. He states that for 
the purposes of the Relocation Act, the question is not whether prior 
committee clearance is required to enter into the lease, but rather 
whether the Government or the developer caused these persons to be 
displaced. 

It is GSA’s position that the instant situation constitutes a voluntary 
lease transaction and that “the fact that the Government needed space 
and the lessor offered space in its building does not make the construc- 
tion of the building a Federal project.” GSA states that the build- 
ing was planned for construction by the owner for its (the owner’s) 
own purposes and that such purpose may have been for speculation is 
of no consequence, since it was the landowner’s decision to change the 
use of his land that caused him to require his tenants to move from the 
land. GSA further states that “the situation is no different from a 
lessor requiring a tenant to move to make room for another tenant, 
which in this case happens to be the Government.” 

In support of its position, GSA notes that its basic statutory author- 
ity in section 210(h) (1) of the Federal Property and Administrative 
Services Act of 1949, as amended, 40 U.S.C. 490, authorizes the leasing 
of space necessary for the accommodation of Federal agencies in build- 
ings “which are in existence or to be erected by the lessor for such pur- 
poses.” They point out that the provision in the appropriation act, 
quoted above, is clearly limited to buildings which are “to be erected 
by the lessor for such agencies” and that its authority to lease space 
in existing buildings has not been affected. 

GSA contends that for the purposes of its statutory authority, a 
building need not be available immediately for occupancy, but rather 
that the building will qualify as an existing building if the space 
therein will be available for occupancy when it is needed by the Gov- 
ernment. GSA states that: 


* * * We believe that for the purposes of our statutory authority a building 
under construction by an owner for his own purposes, including speculation, with 
a fixed completion date compatible with the Government’s need is certainly con- 
sidered to be in existence for lease purposes. The percentage of completion or 
construction progress is immaterial as long as the availability date coincides 
with the space need. It logically follows, applying the factors of compatibility 
of availability date and need dates and the building being intended for the own- 
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er’s purposes, that building construction in the physical sense need not have begun 
in order for a building to be considered “in existence.” In this connection GSA 
developed the 5-point criteria, which are hereinafter listed, for application where 
construction in the physical sense had not started. We regard these criteria as a 
valid test and their application as consistent with our statutory authority. 

We consider that the well advertised and continuing use of this 5-point con- 
cept nationwide by GSA commencing in 1964 without objection establishes 
through custom and usage its acceptability as an authorized method of space 
procurement. 

In its regulations or instructions and in the subject solicitation, GSA 
defines buildings “which are to be erected by the lessor for such agen- 
cies” to exclude new buildings, or extensions or additions to existing 
buildings the construction status of which, on the date of issuance 
of the solicitation, met all of the following conditions: 

I. Title to the site was vested in the offeror or he possessed such other interest 
in and dominion and control over the site to enable starting construction. 

II. Design was complete. e 

III. Construction financing fully committed. 

IV. A building permit for construction of the entire building, extension or 
addition had been issued. 

V. Actual construction is currently in progress or a firm construction contract 
with a fixed completion date has been entered into, 

As you know, our Office reviewed a number of leases entered into 
by your agency under the above-mentioned five-point criteria. Essen- 
tially, we found that GSA, through discussions and letters, made its 
space requirements known to private developers interested in construct- 
ing buildings that wouid be leased to the Government. It appears that 
when first contacted, none of the developers studied had a building 
under construction (either foundation or structural work) or had met 
GSA’s five conditions under which it classified buildings as being under 
construction; and that GSA did not issue its solicitations for offers 
until after it determined to its satisfaction that at least one of the 
developers had met the five conditions. 

Thus, we have some doubt that the manner in which GSA assured 
itself that the five conditions were met was sufficient to assure compli- 
ance with the appropriation provision. Based on all the facts and 
circumstances disclosed by our review, we are of the opinion that these 
transactions—at least in those cases where no substantial foundation 
or structural work had been performed as of@:he date of the issuance 
of the SFO—amount, in effect, to Government lease construction 
projects for the purposes of the Relocation Act. 

In any event, in the instant case, it is our view that the proposed 
building did not meet the five-point criteria as of the date of the GSA 
solicitation, i.e., as of December 31, 1971, and thus cannot qualify 
under GSA’s criteria as a building in existence. While it is possible— 
as alleged by Mr. Krevor—that more than one of the five-point criteria 
were not met by the builder, it is clear to us that at least item III of 
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the criteria—which requires construction financing to be fully com- 
mitted on the date of issuance of the SFO—was not met. The commit- 
ment letter dated October 19, 1970, from the United Virginia Bank 
to the joint venturers states : 

In accordance with our conversation of this date regarding a construction loan, 
we agree to make you a $17,000,000 construction loan secured by an office building 
containing approximately 500,000 square feet of net rentable area, to be erected 
on the property known as Temple Trailer Village, City of Alexandria, Virginia. 


This commitment is predicated upon the following: 
1. Triple “A” tenant. 


2. Such other requirements that are normal to our construction loan lend- 
ing policies and practices. 

In our view, this financial arrangement, which is contingent upon the 
signing of a.lease by a Triple “A” tenant, cannot be said to amount to 
fully committed construction financing. The five-point criteria must be 
met on the date of issuance of the SFO which would be prior to the 
Government’s signing a lease for the building. In this case, the con- 
struction financing would not be, and was not, fully committed until 
the Triple “A” tenant—here the United States—entered into a lease 
of the building or at least, an agreement to lease. In this same connec- 
tion we also note that it was not until after GSA signed the agreement 
to lease that the owners of the trailers in Temple Trailer Village were, 
in effect, notified by the lessor to vacate. 

Since on the date of issuance of the SFO there was not met at least 
one of the five conditions prescribed by GSA for considering a pro- 
posed building as one not. “to be erected by the lessor” for the Govern- 
ment, the proposed building must be considered a “building to be 
erected by the lessor” for the Government. Thus, it appears to us that 
the subject transaction amounts, in effect, to a Government lease- 
construction project for the purposes of the Relocation Act. 

It is clear that persons displaced by Federal lease-construction 
projects are entitled to benefits under the Relocation Act. This is 
admitted by GSA which has always taken the position that the Relo- 
cation Act is applicable to lease-construction projects which are to be 
constructed at an estimated cost in excess of $200,000 and which have 
received the approval of the appropriate committees of the Congress 
as provided for in the various annual GSA appropriations acts. GSA 
takes this position because it regards the lease construction of buildings 
approved in the same manner as public buildings project as analogous 
to the type of lease construction employed by the former Post Office 
Department and the House Committee report on the Relocation Act 
regards persons displaced as the result of Post Office lease-construc- 
tion projects as being entitled to benefits under such act. In discussing 
the definition of the term “displaced person” it is stated in House 
Report No. 91-1656 (page 4) that: 
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It is immaterial whether the real property is acquired before or after the 
effective date of the bill, or by Federal or State agency ; or whether Federal funds 
eontribute to the cost of the real property. The controlling point is that the 
real property must be acquired for a Federal or Federal financially assisted 
program or project. For example: 

* * * + * * * 

(b) Post Office Department witnesses before the committee called attention to 
the fact that although the Department’s construction requirements involve about 
1,000 buildings annually, the postal building program, as such, accounts for only 
a few construction starts each year. Occasionally, the Department acquires the 
site and transfers it to the successful bidder for construction and lease back to 
the Department. In most cases, however, building sites are obtained through the 
Department’s leasing authority. Usually, these sites are controlled through an 
option procedure with title neither vesting in or passing through the Post Office 
Department. Instead, the option is assigned to a successful bidder who becomes 
the owner of the land, and the Department’s long-term lessor. Some of these sites 
are for large postal facilities to be constructed in metropolitan areas where the 
only available and suitable land is occupied by numerous low-income individuals 
and families, and by small businesses. 


It makes no difference to a person required to move because of the development 
of a postal facility, which method the postal authorities use to obtain the facility, 
or who acquires the site or holds the fee title to the property. Since the end prod- 
uct is the same, a facility which serves the public and is regarded by the public 
as a public building, any person so required to move is a displaced person en- 
titled to the benefits of legislation. [Italic supplied. ] 

Based on this discussion in the committee report, we agree with GSA 
that lease-construction projects approved by the appropriate con- 
gressional committees are Federal] projects for the purposes of the 
Melocation Act. 

As indicated above, it is our view that these transactions—including 
the one involving the Temple Trailer Village—amount, in effect, to 
Government lease construction projects, notwithstanding that the five 
points were not complied with. However, as we stated in our decision 
of March 17, 1972, 51 Comp. Gen. 573, we do not propose to initiate any 
question (in the context of the issues discussed herein) with respect to 
payments under existing leases where there was not complete com- 
pliance with the five points. Accordingly, since the residents were re- 
quired to move to make way for a building to be erected on the trailer 
park property for the primary use of the Federal Government, it is 
our view that the benefits of the Relocation Act, including payment of 
relocation expenses thereunder, should be made available to those oc- 
cupants of Temple Trailer Village who otherwise qualify for such 
benefits. 


[ B-173968 J 
Checks—Payees—Joint—Divorce of Payees 


The negotiation of joint income tax refund checks issued in the names of a 
divorced couple on the basis of a joint income tax return by the claimant’s 
former wife, without his knowledge or permission, did not extinguish the 
liability of the United States or pass title to the endorsing bank, who therefor 
is subject to reclamation proceedings, as, absent a statute or court decision to 
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the contrary, the joint payees may not be considered as one person or entity 
so that the endorsements of both were required for negotiation of the checks. 
Moreover, the Uniform Commercial Code requires that all joint payees must 
endorse and discharge a negotiable instrument; and while the code is not 
necessarily determinative with respect to Government checks, it should be 
followed to the maximum extent practicable in the interest of uniformity 
where it is not inconsistent with Federal interest, law, or court decisions. 50 
Comp. Gen. 441 modified. 


To the Treasurer of the United States, April 21, 1972: 


By letter of July 23, 1971 (your reference 1-PMC), the Special 
Assistant Treasurer, Check Claims Division, Department of the Treas- 
ury referred to our Claims Division the claim of Mr. Alex H. Christie 
for the proceeds of Treasury checks No. 21,699,117 (for $1,908.04), and 
No. 21,699,118 (for $3,238.67), dated April 17, 1970, symbol 3123, to 
the order of Alex H. and Grace Christie. 

The subject checks were issued on the basis of a joint income tax 
return filed in the names of Alex H. and Grace Christie, Route 1, Box 
52, Arcata, California. A claim dated September 22, 1970, was re- 
ceived by your office from copayee Alex H. Christie, alleging that 
the checks were received and negotiated by his formed wife, Grace 
Christie, without his knowledge or permission. On January 18, 1971, 
refund of the amounts involved was requested from the endorsers and 
the case referred by your office to the United States Secret Service 
for investigation. 

The endorsers protested your office’s reclamation action, contending 
that Mrs. Christie had her husband’s permission to sign the checks in 
question. The Secret Service furnished your office a report of their 
investigation findings, which included copies of the Interlocutory 
Judgment of Divorce as well as a Property Settlement Agreement. On 
April 28, 1971, your office wrote Mr. Christie denying his claim, based 
on the provisions of the Property Settlement Agreement, dated March 
1969, which read, in part— 

* * * That, except as hereinafter and herein specified and provided, each 

party hereto is hereby released and absolved from any and all duties, obligations 
and liabilities for the future acts of the other, and that each of said parties 
hereby releases the other from any and all liabilities, debts or obligations of any 
kind, class or character incurred by the other from and after this date, and 
from any and all claims and demands. * * * 
Also, we have been informally advised by a representative of your 
office that although not so stated in the April 28 letter the denial of 
Mr. Christie’s claim was based, in part, on our decision of December 
28, 1970, 50 Comp. Gen. 441. Mr. Christie protested your office’s denial 
of his claim and denies he aut’ orized his former wife to endorse the 
checks, 

Because the decision to deny Mr. Christie’s claim was premised upon 
the effect and interpretation of 'anguage included in the Property 
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Settlement Agreement, the checks and file were forwarded here by the 
Special Assistant Treasurer for review and decision concerning the 
merits of the claim. 

Our above-cited decision (50 Comp. Gen. 441) involved a claim by a 
wife for one-half of the proceeds of an income tax refund check (re- 
sulting from a joint tax return) which had been negotiated by the 
husband who endorsed his wife’s name on the check without her au- 
thority or knowledge. The Internal Revenue Service (IRS) took the 
position that since under IRS laws a husband and wife who file a 
joint return are jointly and severally liable for the tax, the husband 
and wife jointly and severally represent the person entitled to any 
refund and that a refund or credit to either husband or wife will ex- 
tinguish the liability of the United States for the refund. In denying 
the wife’s claim we relied, in part, on the position of IRS. In the 
course of our decision we supported our position by stating that pay- 
ment to one of several joint payees on a negotiable instrument dis- 
charges the entire claim. 

We have carefully reconsidered our position that joint payees (hus- 
band and wife) of a joint income tax refund check may be considered 
as one person or entity so that endorsement of the check by one payee 
and payment of the proceeds thereto extinguishes the liability of the 
United States. 

We are now of the view that absent a statute or court decision to 
the contrary, joint payees (husband and wife) of a joint income tax 
refund check may not be considered as one person or entity, so that 
the endorsement of both is required on the check, for the purposes 
of negotiation. We base this view, in part, upon certain tax cases which 
indicate that a husband and wife filing a joint return are not treated 
as a single unit for all purposes. See for example Dolan v. Commis- 
soner, 44 T.C. 420 (1965) ; and Coerver v. Commissioner, 36 T.C. 2i@ 
(1961). Also, in connection with our reconsideration we noted that 
section 3-116 of the Uniform Commercial Code—-which has beeg 
adopted in all States but Louisiana—requires that all sent payees 
must endorse and discharge a negotiable instrument. We are aware, 
of course, that the rights and duties of the Government on the commer- 
cial paper it issues are governed by Federal rather than local law. 
However, while the Uniform Commercial Code is not necessarily de- 
terminative with respect to Government checks, it is our view that the 
Government should follow that Code to the maximum extent practi- 
cable in the interest of uniformity where not inconsistent with Federal 
interest, law or court decisions. See in this connection, United States 
v. Hert, 444 F. 2d 804, 809 (1971), wherein the United States Court 
of Appeals, Fifth Cireuit, stated that : 
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* * * Although Clearfield Trust indicated that tue federal Law Merchant, 
“developed for about a century under the regime of Swift v. Tyson” was “a con- 
venient source of reference for fashioning federal rules applicable to these 
federal questions,” it is evident that the principal fount of general commercial 
law governing secured transactions is now Article 9 of the Uniform Com- 
mercial Code. We perceive no reason why the rights of the United States arising 
out of secured transactions pursuant to the FHA loan program should be any 
different than those of other financers of farming operations under the Uni- 
form Commercial Code. We have therefore determined that in fashioning the 
federal law that is applicable to suits arising from the FHA loan program we 
shall be guided by the principles set forth in Article 9 and other relevant por- 
tions of the Uniform Commercial Code. 

Such a course meets the principal reason advanced for requiring a federal 
rule of decision in these cases, that of uniformity, while at the same time assur- 
ing that an individual state’s modifications of the Code’s scheme cannot be 
employed to defeat federal rights. Taking this step is not inconsistent with the 
prior decisions applying federal law to suits arising from the FHA program 
since, in our judgment, in every case in which federal law has been so applied 
* * * the same result would have been reached under the Code. * * * 


Of. Clearfield Trust Company v. United States, 318 U.S. 363 (1943) ; 
United States v. Bank of America National Trust and Savings As- 
sociation, 288 F. Supp. 343 (1968), affirmed 438 F. 2d 1213 (1971) ; 
and United States v. Philadelphia National Bank, 304 F. Supp. 955 
(1969). Also, our attention has been brought to a number of court 
cases which either distinguish, overrule or might be considered as 
having the effect of overruling three of the court cases cited in 50 
Comp. Gen. 441, namely, the Cober, Dewey, and Bello cases. See for 
example Harry H. White Lumber Co. v. Crocker-Citizens National 
Bank, 61 Cal. Rptr. 381 (1967); Zndiana Plumbing Supply Co. v. 
Bank of America National Trust and Savings Ass’n., 63 Cal. Rptr. 
658 (1968); Glasser v. Columbia Federal Savings and Loan Ass’n., 
197 So. 2d 6 (1967) ; Gill Equipment Company v. Freedman, 158 N.E. 
2d 868 (1959). 

Accordingly, to the extent that anything said in our decision of 
December 28, 1970, 50 Comp. Gen. 441, is in conflict with the foregoing, 
or what is set forth below, that decision will no longer be followed. 

Therefore, insofar as the instant case is concerned, it will be decided 
in accordance with decisions of our Office rendered prior to December 
28, 1970. In those decisions we have generally held that the endorse- 
ment of the names of both payees of a check by one of them is invalid 
and passes no title to the endorsee in the absence of authority from the 
other payee. See B—129118, December 4, 1956; and B—155599, De- 
cember 11, 1964. 

In view thereof, it is apparent that Mrs. Christie’s action in en- 
dorsing her husband’s name to the checks involved here constituted an 
unauthorized endorsement and passed no title to the Bank of America 
National Trust and Savings Association, unless she had authority 
from her husband to endorse. Further, considering all the terms and 
provisions of the property settlement agreement included in the di- 
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vorce decree, and particularly parts D and G of paragraph 14 of such 
agreement, it is our view that the property settlement agreement would 
not preclude or bar the enforcement of any liability of the cashing 
endorsers on the check. Moreover, the property settlement does not ap- 
pear to have any direct bearing on the claim, since the claim is one 
against the United States—which made payment on the forged check 
and has not been discharged from its obligation for payment on the 
instrument—and not one against the claimant’s former wife. 

Under the circumstances the endorsing bank appears liable for the 
umount of the checks paid out under its guarantee of prior endorse- 
ments, unless, of course, it can establish Mrs. Christie’s specific au- 
thority. to endorse for her former husband. In the circumstances, the 
burden of proof is upon the parties alleging and relying on the pur- 
ported authority to endorse. The sole evidence of record to support the 
allegation of such authority consists of a letter containing a statement 
to the effect that Mrs. Christie informed the bank that she had her hus- 
band’s permission to sign the checks. Her former husband, in effect, 
denies he gave her such authority. It seems apparent that the record 
presented to our Office does not adequately support the allegation of 
authority. 

Accordingly, on the basis of the present record, your office should 
continue reclamation action against the endorsing bank. If the bank 
continues to resist reclamation, the matter should be referred to the 
Department of Justice for appropriate action. 

On the present record it is not possible for our Office to determine 
entitlement to the proceeds of the checks, if reclamation is successful. 
Although Mr. Christie evidently paid the additional taxes due from 
his funds in accordance with the property settlement agreement, the 
apportionment of this tax refund may depend on the extent that both 
the taxable income and the tax are attributable to the husband and 
wife individually. As we have pointed out in other decisions in this 
type case, if in the course of reclamation a claimant’s former wife 
makes refund of the amount of the check to the bank, she and the 
claimant should be given appropriate advice to the effect that the 
checks represent the amount refundable as an overpayment on joint 
income tax returns filed by a husband and wife and that neither has 
any separate interest in the amount thereof except such as they may 
elect to take by agreement between themselves or except as may be 
determined by a court or by the Internal Revenue Service. Upon such 
a determination, the amount may be disbursed in accordance there- 
with. In the event the former wife does not make refund and Mr. 
Christie and the bank agree to a division, disbursement may be in 
accordance therewith, 








Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 673 


Also, insofar as Mr. Christie’s rights are concerned, you may wish 
to advise him of Internal Revenue Ruling 67-431, page 411, Internal 
Revenue Cumulative Bulletin 1967-2, which indicates that the In- 
ternal Revenue Service (IRS) may, if requested (prior to the issuance 
of a refund check), issue a refund check in the name of one of the two 
joint signers (husband and wife) of a tax return if it appears that 
the refund is for taxes attributable to and paid by the one making 
such request. If reclamation is successful in the instant case and IRS— 
pursuant to Mr. Christie’s request—determines under the circum- 
stances involved that Mr. Christie is entitled to the refund, it appears 
that a new check could be issued with Mr. Christie as the payee. 

Of course, if the bank resists reclamation by your office and the 
matter goes to litigation, it might be that the judicial proceedings will 
determine entitlement to the proceeds of the checks. 

The checks and your files are returned herewith. 


[ B-174781 J 


Quarters Allowance—College Attendance—Government Quarters 
Not Occupied 

Members of the uniformed services without dependents who, between permanent 
duty stations, attend a civilian school to obtain a baccalaureate degree under 
permissive travel orders at no expense.to the Government, are entitled, pursuant 
to 37 U.S.C. 408(f), to a basic allowance for quarters if not assigned Govern- 
ment quarters while on such temporary duty, since the “no expense” provision 
in the travel orders pertains to travel and per diem allowances incident to tem- 
porary duty which does not involve public business, and the prohibition in 37 
U.S.C. 320, which was the basis for denying the allowance in 39 Comp. Gen. 718, 
has been removed. Whether the school assignment is regarded as a period of 


temporary duty or a leave of absence is immaterial, except if the member is not 
entitled to pay and allowances. 


To the Secretary of Defense, April 21, 1972: 


Reference is made to letter dated December 15, 1971, from the As- 
sistant Secretary of Defense, requesting a decision whether members 
of the uniformed services without dependents who, between perma- 
nent duty stations, attend a civilian school with the view to obtaining 
a baccalaureate degree under permissive travel orders (no expense to 
the Government) are entitled to basic allowance for quarters if not 
occupying Government quarters. A discussion pertaining to the ques- 
tion is set forth in Committee Action No. 457, Department of Defense 
Military Pay and Allowance Committee. 

In its discussion pertaining to the entitlement of a single officer at- 
tending a civilian school under the Operation Bootstrap Program, the 
Committee refers to our decision 39 Comp. Gen. 718 (1960) in which 
we held that under the statutory authority then in effect, section 102 
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of the Deficiency Appropriation Act, 1950, 64 Stat. 288, 37 U.S.C. 
320 (subsequently recodified as 37 U.S.C. 403(f)), a member without 
dependents, attending a civilian college under permissive travel orders, 
between permanent duty stations, is essentially in a leave of absence 
status and while in such leave status between permanent duty stations 
he is not entitled to a basic allowance for quarters. In that decision, 
we said that the language of section 102 required that the basic al- 
lowance for quarters be denied to members without dependents while 
attending a civilian school between permanent duty stations, whether 
the period of attendance was regarded as a period of temporary duty 
or as a period of leave of absence. 

The Committee also refers to the amendment of section 403(f) of 
Title 37, United States Code, by section 1(3), Public Law 90-207, 
December 16, 1967, 81 Stat. 651, to provide that a member without de- 
pendents who is in pay grade E-4 (4 or more years’ service), or over, 
who is not assigned to quarters of the United States while in a travel 
or leave status between permanent duty stations, including time 
granted as delay en route or proceed time, is entitled to a basic al- 
lowance for quarters during that period. 

Our decision B-164351, dated August 2, 1968, is cited by the Com- 
mittee as holding that the legislative history of the 1967 amendment 
to section 403(f) indicates that Congress intended to authorize pay- 
ment of basic allowance for quarters to members without dependents 
in a travel or leave status between permanent stations without regard 
to the travel allowances authorized for the member. The Committee 
says that applying our interpretation of civilian schooling as leave 
of absence in the context of section 403(f), as amended, leads to the 
conclusion that members without dependents—attending a civilian 
school to obtain a baccalaureate degree, under permissive travel orders 
and between permanent duty stations—are entitled to a basic allow- 
ance for quarters if not occupying Government quarters. It recom- 
mended the submission of that question to our office for resolution. 

By section 1(3) of Public Law 90-207, December 16, 1967, 81 Stat. 
651, section 403(f) of Title 37, United States Code, was amended to 
authorize the payment of basic allowance for quarters to members of 
the uniformed services without dependents who are in pay grades 
E-4 (4 or more years’ service) or above, while in a travel or leave 
status between permanent duty stations, when not assigned to quarters 
of the United States. 

In 45 Comp. Gen. 143 (1965), we considered the case of a member 
of the uniformed services without dependents who was entitled to 
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basic pay and otherwise entitled to a basic allowance for quarters at 
her permanent duty station, and who was assigned on temporary duty 
to attend a civilian university under permissive orders expressly pro- 
viding that no expense to the Government be incurred by reason of 
this temporary duty and directed return to the duty station upon com- 
pletion of the assignment. We held that the no expense provision in her 
orders did not deprive her of entitlement to basic allowance for 
quarters, if no Government quarters were available at the temporary 
duty location. 

Also, in 45 Comp. Gen. 245 (1965) we held that a member with 
dependents who was attending a university near his permanent sta- 
tion in Alaska under “no expense” permissive orders was entitled to 
a basic allowance for quarters as a member with dependents if not 
furnished Government quarters at his permanent station or at the 
university during the period of his attendance there and was also 
entitled to housing and cost-of-living allowances if otherwise qualified. 
We said the “no expense” provision in the travel orders was directed 
against payment of travel and per diem allowances incident to tempo- 
rary duty which does not involve public business. 

The determining factor in our decision 39 Comp. Gen. 718 (1960) 
denying basic allowance for quarters to a member without dependents 
who was permitted to attend a civilian college to complete studies to 
qualify for a baccalaureate degree prior to reporting to a personnel 
center for further assignment was not the fact that the member was 
issued permissive orders which provided that such temporary duty 
be performed at no expense to the Government. That decision was based 
on the fact that the member was “in a travel or leave status between 
permanent stations” within the meaning of section 102 of the Deficiency 
Appropriation Act, 1950, 37 U.S.C. 320, then in effect, during which 
period the member was not entitled to a basic allowance for quarters. 

Since the prohibition against the payment of a basic allowance for 
quarters to such members without dependents traveling between perma- 
ent stations has been removed, we are of the opinion that, if otherwise 
qualified, they are entitled to such an allowance if not assigned Gov- 
ernment quarters while on such temporary duty. Whether the assign- 
ment to attend a civilian school is to be regarded as a period of 
temporary duty or a leave of absence status is not material in the 
determination of entitlement to basic allowance for quarters in such 
circumstances except in cases in which the member is not entitled to 
pay and allowances while at a civilian school on extended leave during 
such an assignment. Cf. B-172848, July 27, 1971, copy enclosed. 

Accordingly, the question presented is answered in the affirmative. 
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[ B-174158 J 


Transportation—Accessorial Charges—Tariff Interpretation 


Computing packing and unpacking services on a shipment of household goods 
that moved under a Government bill of lading on the actual weight of the ship- 
ment, 7,490 pounds, at the rate provided for the 4,000 to 7,999 pound range of 
the carrier's applicable tender for accessorial services rather than at the lower 
rate prescribed for 8,000 pounds or more, produced an overcharge which was 
properly recovered by setoff as the carrier’s tender is subject to the tariff of 
the Movers & Warehousemen's Association of Americu, Inc. to the effect that the 
total transportation charge of any shipment shall not exceed the charge com- 
puted by use of the lowest weight and applicable rate in the next higher weight 
bracket for the same distance, if the carrier’s tender does not provide an excep- 
tion or none need be implied to give effect to the tender, for it is what the 
tender is, not what it should have been, that controls. 


To Regent Van and Storage, Inc., April 25, 1972: 


With your letter of March 15, 1972, you furnished copies of our 
settlement certificates in claims No. TK-937297 and No. TK-937298, 
both dated September 16, 1971, and related papers. In effect you re- 
quest review of the two settlement certificates, which disallowed your 
claims per bills RVS No. 177 and RVS No. 156. Both claims involve 
the same issue and we will use the one disallowed in claim No. TK- 
937297 in considering the propriety of the settlement action taken in 
both cases. 

In your bill RVS No. 177, you claimed transportation charges of 
$655.45 for the transportation of a shipment of household goods, weigh- 
ing 7,490 pounds, from Falls Church, Virginia, to Carmel (Putman), 
New York, under Government bill of lading F-3088398, issued in 
December 1969, and payment in that amount was made by the Army 
Finance Center in January 1970. As a result of our audit, a notice 
of overcharge (Form 1003) was issued April 21, 1971, requesting that 
you refund $24.25. When you failed to make the requested refund, 
the indicated amount was recovered by setoff in payment of your bill 
No. 48867 in July 1971. 

The difference of $24.25 is produced by your use of a maximum 
packing and unpacking rate of $3 per hundred pounds applied to 
the actual weight of 7,490 pounds whereas our Transportation Divi- 
sion used a rate of $2 per one hundred pounds applied to a minimum 
weight of 8,000 pounds. The maximum packing and unpacking charge 
is set. forth in an appendix to item 16, designated “Accessorial Serv- 
ices,” of your Tender I.C.C. No. 1. In item 16 it is stated “As provided 
in GRT 1-V Movers & Warehousemen’s Association of America, Inc., 
and as shown in Appendix 1, herein.” 

In the table set forth in the appendix, for distances of 500 miles or 
less and for weights in the 4,000-7,999 pound range, a rate of $3 per 
one hundred pounds is shown; and for the same distance bracket a 
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rate of $2 per one hundred pounds is shown for weights of 8,000 
pounds or more. It is your position that in this case the actual weight, 
that is, 7,490 pounds as shown on the Government bill of lading, deter- 
mines what weight range in the appendix must be used. 

In our audit and in the pertinent settlement, it was determined that 
the scale shown for weights of 8,000 pounds or more was required to 
be used because such use resulted in a lower charge for a shipment 
weighing 7,490 pounds. As our Transportation Division pointed out, 
Rule 12 of Movers’ & Warehousemen’s Association of America Tariff 
No. 45, MF-LC.C. No. 67, provides that the total transportation 
charge on any shipment shal] not exceed the charge computed by use 
of the lowest weight and applicable rate in the next higher weight 
bracket for the same distance. Movers’ & Warehousemen’s Association 
of America GRT 1-V, referred to in your tender, is subject to the pro- 
visions of Tariff No. 45. 

You maintain that Rule 12 is not applicable to the provisions relat- 
ing to the maximum packing and unpacking charges, and you submit a 
copy of a letter by Carroll Genovese, Executive Secretary of the As- 
sociation, and also shown as the issuing agent of Tariff No. 45. Mr. 
Genovese expresses the belief that Rule 12 clearly indicates that the 
provision for the alternation of charges applies only in the case of the 
transportation rate sections; i.e., those sections wherein a cross-refer- 
ence is made to Rule 12. He points to the fact that at the top of each 
page of the transportation rate section the explanation is made that 
“Break Point indicates weight at which a lower charge develops by 
use of lowest weight and applicable rate in the next higher weight 
bracket. (See Rule 12.),” and he says that nowhere else in the tariff is 
there any cross-reference to Rule 12 covering alternate charges. He 
also says that the illustration set forth in Rule 12 of the tariff “itself 
would suffice in showing the application of the rule as it is intended 
in the illustration therein.” 

We do not agree that Rule 12 is limited in its application only to 
the rate tables shown in the tariff, and we concur in the audit position 
that without a specific exception to the alternate charge rule in Regent 
Van and Storage Company Rate Tender I.C.C. No. 1, shipments are 
subject to Rule 12 of Tariff No. 45. The application of the provisions 
of Rule 12 in connection with the scale of weights in the appendix 
to item 16 of Tender I.C.C. No. 1 would be consistent with the gen- 
eral practice observed in determining the applicable charges in tariff 
rate tables covering various kinds of services, including straight line- 
haul services. 

This computation of applicable charges is also consistent with Rule 
4(f) of Interstate Commerce Commission Tariff Circular MF No, 3— 
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Freight, which states that different rates based on different minimum 
quantities may be published in tariffs, provided the lowest charge re- 
sulting from any such rate applied in connection with its published 
minimum (or actual quantity shipped, if greater) is made applicable 
by publishing such rates in the same item or different columns on the 
same page and “by providing in connection with such items or rate 
columns a rule to the effect that the lowest charge obtainable under 
the different rates and minima applicable thereto (or actual quantities, 
if greater) will be applied.” 

The language of your Tender No. 1 is wnambiguous; it incorporates 
a reference to GRT 1-V, which, in turn, is subject to Movers’ & Ware- 
housemen’s Association of America Tariff No. 45. It does not speci- 
fically preclude, as do similar tenders of other carriers, recourse to 
utilization of a higher minimum weight where the actual weight ex- 
ceeds the so-called “break point.” The intention thus manifested is 
alone the intention to which the law gives effect. Atlantic Coast Line 
Railroad Co. v. Atlanta Bridge Co., 5th Cir., 1932, 57 F. 2d 654. In this 
case your company and Mr. Genovese would restrict the application 
of your tender by reading into it the language of an exception which 
is neither referred to in the tender nor required by necessary implica- 
tion in order to give effect to the tender provisions. It is what the 
tender is, not what it should have been, that controls. Fort Worth and 
Denver City Ry. Co. vy. Childress Cotton Oil Co., U.S.D.C. Texas, 
1942, 48 F. Supp. 937, affirmed 141 F. 2d 558. 

We believe that the settlements in question gave proper effect to the 
maximum packing and unpacking provisions of your Tender No. 1, 
and, therefore, the disallowances of your claims in settlements TK- 
937297 and TK-937298 are sustained. 


[ B-174367 J 


Contracts—Subcontracts—Administrative Approval 


The reevaluation of subcontract offers by the prime contractor under a cost- 
plus-a-fixed-fee research and development contract for oceanographic sensors 
required by the National Oceanic and Atmospheric Administration’s (NOAA) 
National Data Buoy Center (NDBC), located at a National Aeronautics and 
Space Administration (NASA) facility, and an award to other than the subcon- 
tractor first selected on the basis of technical superiority was proper, even though 
the reevaluation at the recommendation of the Government deviated from the 
initial cost weight criteria, since the relative importance of the criteria was 
not destroyed, and the direct and substantial involvement of NASA, NOAA, and 
NDBC in the subcontract award process was warranted in order to protect the 
Government’s interest, which was more than pro forma as it will bear the ulti- 
mate cost of the subcontract. 


To Paul & Gordon, April 26, 1972: 


Reference is made to your letter dated April 15, 1972, and prior 
correspondence, regarding the protest of The Bissett-Berman Cor- 
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poration (BBC), now known as Plessey Memories, Inc., against the 
proposed award of a subcontract to EG&G International, Inc. 
(EG&G), by the Westinghouse Electric Corporation (Westinghouse), 
prime contractor under contract No. DOT—CG-—10,237—A, awarded by 
the United States Coast Guard, Department of Transportation, and 
subsequently assigned for the purposes of contract management and 
administration to the National Aeronautics and Space Administration 
(NASA), Mississippi Test Facility (MTF). 

For the reasons hereinafter stated, the protest of BBC is denied. 

The Westinghouse prime contract, a cost-plus-fixed-fee (CPFF) 
research and development contract, covered the design, construction, 
test and performance requirements of an improved state-of-the-art 
oceanographic and meteorological sensor system, for the Engineering 
Experimental Phase (EEP) of the National Data Buoy Development 
Project. The project, originally started by the United States Coast 
Guard, was transferred to the National Oceanic and Atmospheric 
Administration (NOAA), Department of Commerce, to be principally 
handled by NOAA’s National Data Buoy Center (NDBC), located 
at NASA’s MTF. By agreement between NASA and NOAA, MTF 
performs procurement and contract administration services for 
NDBC. 

Section B.3.0 of the prime contract’s statement of work relates that 
the intent of the project requires the development of a dual source 
capability for oceanographic sensors for the EEP and its subsequent 
phases. To this end, Westinghouse was to issue second-source subcon- 
tracts to one or more qualified subcontractors for the design, develop- 
ment, fabrication, test and delivery of approximately one-half of the 
oceanographic sensors to be used while Westinghouse was to design 
and manufacture the other half. In addition, the subcontract procure- 
ment(s) and quantities of each procurement were made subject to 
approval by the Government. Similarly, article XIV of the Westing- 
house contract requires that the second-source subcontract be approved 
by the contracting officer, while article XVI incorporates by refer- 
ence into the contract. the clause set out at paragraph 7--402.8(a) of 
the Armed Services Procurement Regulation (ASPR), entitled 
“Subcontracts (1967 AUG).” This clause requires the approval and 
consent of the Government prior to the award of any subcontract of 
the type and dollar amount involved here. 

Pursuant to the above requirement in its prime contract, on June 8, 
1971, Westinghouse issued a request for proposals (RFP) to secure a 
second source for the oceanographic sensors, BBC, EG&G and Bendix 
Corporation submitted proposals by the July 9 closing date. Westing- 
house then conducted an initial evaluation and concluded that none of 
the three proposals received were technically acceptable. Whereupon, 
by letters dated August 6, Westinghouse conducted written discussions 
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with all offerors, highlighting the considered deficiencies in the three 
technical proposals. All offerors submitted timely revisions. Then, 
Westinghouse, after completing its initial evaluation process, ex- 
plored with each offeror the type of contract that would be acceptable, 
requisite terms and conditions, and probable costs. Upon receipt of 
information necessary to its cost analysis on August 30, Westinghouse 
conducted a final phase evaluation process. While Westinghouse was 
conducting its final evaluation, NDBC, assisted by the overall systems 
engineering contractor (Sperry Rand) for the project, was perform- 
ing a concurrent evaluation of the three proposals received. 

On September 10, Westinghouse recommended BBC as the second 
source and requested approval from the MTF contracting officer of 
its proposed selection. The contracting officer referred the recom- 
mendation to NDBC, which consulted with NOAA on the matter. 
However, by telegram of October 14, the contracting officer notified 
Westinghouse that EG&G offered the best value to the Government 
and recommended that its position be considered prior to selection of 
the subcontractor. The record indicates that Bendix has been elimi- 
nated from consideration as a potential subcontractor. 

Westinghouse, after considering the Government’s position, con- 
ducted negotiations with EG&G from October 25 through December 

15, resulting in an agreement to subcontract on a CPFF basis in the 
estimated amount of $1,611,210. Westinghouse requested the MTF 
contracting officer’s consent, in accordance with the above-cited sub- 
contracts clause, to place the subcontract with EG&G. By telegram 
dated April 14, 1972, the NASA Director of Procurement advised 
our Office that Westinghouse was being authorized and instructed 
by the MTF contracting officer to award the subcontract to EG&G on 
April 18, 1972. Prior to the intended award, BBC filed suit on April 17 
in the United States District Court for the Central District of Cali- 
fornia (Plessey Memories, Inc., a California corporation (formerly 
known as Bissett-Berman Corporation) v. Peter G. Peterson, Secre- 
tary of the Department of Commerce, et al., Civil Action No. 72-836 
WMB), for a temporary restraining order and preliminary injunction 
against the award of the subcontract to EG&G “until the Comptroller 
General of the United States has made a decision on plaintiff’s protest 
filed in Comptroller General Case No. B-174367.” The court granted a 
temporary restraining order on the same date. 

Since the principal bases of BBC’s protest deal with the Westing- 
house evaluation of proposals, the Government’s partial rejection of 
that evaluation, and the ultimate recommendation to select EG&G for 
the subcontract, it is appropriate to give a more detailed narrative on 
the evaluations conducted by the Government and Westinghouse. The 
Westinghouse RFP stated an intention to award a firm fixed-price 
(FFP) contract, but permitted the submission of CPFF proposals. 
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The instructions section of the RFP informed offerors of the follow- 
ing evaluation scheme: 


Evaluation Categories 


Proposals will be evaluated against criteria established under the following 
eategories, with each category given the relative weight indicated: 
Percent 
A, Technical 
B. Managemént 
©. Facilities 


Having accomplished the initial evaluation on the above basis the offeror’s 
cost proposal will be evaluated in terms of its credibility and relationship to the 
technical approach proposed. The intent is to achieve the most beneficial mix of 
technical excellence and cost-effectiveness, 


The initial evaluation conducted by Westinghouse scored the pro- 
posals according to major and minor subcriteria identified in the RFP 
as follows: 


Maximum Bissett- 
points Berman E.G.&G, 


A. TECHNICAL: 
1, Performance characteristics 
2. Physical characteristics 
3. Reliability 
4. Applicable existing designs 
5. Growth potential 
6. Quality assurance and inspection 
7. Test program 
8. Field use experience 
9. Logistic support 


Subtotal 


B. MANAGEMENT: 
1. Program plan 
2. Schedule and dollar control 
3. Configuration control 
4. Mahelbuy-oubecuennct plan 
5. Organization 


Subtotal 


C. FACILITIES: 
1, Manufacturing 
2. Test and calibration 


—_ 
= 
o 
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Subtotal 


D. PERSONNEL AND EXPERIENCE: 
1, Performance characteristics 
2. Reliability 
3. Quality assurance and inspection 
4. Test program 
5. Logistic support 


Subtotal 
TOTAL 
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There follows the Westinghouse description of that portion of its 
evaluation following the initial evaluation based on the criteria estab- 
lished in the RFP and the resultant point scores: 


* * * each of the major categories is broken down into a number of sub- 
categories. A maximum point value was assigned to each subcategory and one or 
more persons, familiar with the requirements for that function, were assigned 
to evaluate all proposals for that subcategory. These inputs were then summed 
to give an indication of the overall performance. 

Each of the subcategories * * * reflect either an offer to deliver or reflect on 
the proposer’s ability to deliver and manage the subcontract. All of the sub- 
categories in the Technical Evaluation except A.4, A.6, A.7 and A.8 represent what 
will be delivered or the offered performance. The four exceptions plus all of the 
subcategories in the Management, Facilities, and Personnel and Experience 
categories reflect on the proposer’s ability to produce what is promised and to 
control the subcontract with respect to cost and schedule, i.e. the credibility 
that the performance offered will be delivered, that the deliveries will be on 
schedule and that the cost will be within that contracted. 

The initial evaluations were converted to relative scores by giving the highest 
score 100 and the others the percentage of 100 represented by their score and the 
highest score. The performance and credibility relative scores were all estab- 
lished in the same manner, A weighting factor was established to reflect the 
relative importance of the subcategories and to normalize the scores to a total 
of 100. These weighting factors were established by Westinghouse. 

* * * the offered Performance evaluation [second evaluation set forth 
below] was obtained by using the initial evaluation scores A.1, A.2, A.3, A.5 and 
AS * The credibility that performance could or would be ‘attained was 
sethtned ee using the initial evaluation scores of A.4, A.8, D.1, D.2, D.8, D.4, D.5 
and B.3 * * *, The Schedule evaluation was obtained by assigning relative values 
to the lateness of the start and completion of deliveries over what was re- 
quested in the RFP. The credibility that they would meet the proposed schedule 
was obtained by using the initial evaluation scores of B.1, B.2, B.4, B.5, C.1 and 
C.2. The Cost evaluation assigned relative values to the proposed subcontract 
cost to NOAA. The credibility of the cost was established using the initial evalu- 
ations for B.1, B.2, B.4, B.5, C.1, and C.2 plus a factor for the type of contract 
where an FFP contract lent more credibility to cost than a CPFF type. 

The score for each major category of Cost, Schedule and Performance was 
obtained by multiplying the relative score by the credibility score as a 
percentage. 

PERFORMANCE EVALUATION 


E.G. & G. BISSETT-BERMAN 
Percent Relative Sub Relative Sub 
weight score score score 
OFFERED: 

remem characteristics 40 

ee characteristics 
Reliability 40 
Growth potential 10 

Logistic support 


Total 


CREDIBILITY: 
Personnel and experience 
Reliability program 
.A. program 
est Ds cies 
Logistic su 
Configuration apatned 
Existing designs 


Total 
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The adjusted scores, multiplied by assigned weights to compute a 
final weighted score, were the basis for the Westinghouse recommenda- 
tion of BBC to NASA as follows: 


Credibility Adjusted Assigned Weighted 
Criterion Score Percentage score weight score 


E.G. & G E 
Performance 98, 8 92. 3 91. 2 0. 5 45. 6 
Schedule 44, 4 84, 2 37. 4 75 28. 0 
Cost 72. 0 79. 6 57. 3 1.0 57. 3 


Total 185. 9 130. 9 


Bissett-Berman: 
Performance 80, 1 57. 6 ; 28. 8 
Schedule 31. 85, 2 27. 1 20, 3 
Cost 92. 6 90, 7 ae 90. 7 


Total 175. 4 139. 8 


The October 14 telegram of the contracting officer, referred to above 
and quoted below, weighed heavily in the Westinghouse decision to 
negotiate with EG&G as the successful proposer : 


THE TECHNICAL SCHEDULE AND COST EVALUATIONS OF SECOND 
SOURCH PROPOSALS SUBMITTED IN YOUR TWX OF 14 SHPTEMBER 
ARE APPROVED. THESE EVALUATIONS ARE WXTREMELY SENSITIVE 
TO THE RELATIVD WEIGHTS ASSIGNED TO COST SCHEDULE AND 
TECHNICAL PERFORMANCK. YOUR RECOMMENDATION OF BISSETT 
BERMAN IS BASED ON 'THE ASSUMPTION THAT COSTS ARE TWICK 
AS IMPORTANT TO THE GOVERNMONT AS PERFORMANCE ON THIS 
PARTICULAR SUBCONTRACT. THE NDBC DOES NOT AGRED WITH THIS 
ASSUMPTION AND DESIRES THAT PIERFORMANCE BE WEIGLIITED AT 
LEAST EQUAL TO COSTS AS A CRITERIA FOR SELECTION. THIS IS IN 
CONSONANCEH WITH PUBLISHED OBJNCTIVES FOR THE ERP PRO- 
GRAM. BASED ON THE REVISED WHIGHTING FACTORS THE NDBC 
CONSIDERS THAT BG AND G OFFERS THD BEST VALUD TO THE GOV- 
HRNMENT, ACOORDINGLY IT IS RBCOMMBNDED THAT THIS POSITION 
BE CONSIDERED IN YOUR SELECTION NBNGOTIATION AND AWARD OF 
THH SECOND SOURCE OCHANOGRAPHIC SENSOR SUBCONTRACTOR. 


In further explanation of this telegram and the concurrent evalua- 
tion performed by the Government, we quote from a memoranduin 
prepared by the Director, NDBC, recommending EG&G for the award 
of the subcontract : 


* * * While I concur in the technical and basic cost evaluation performed 
by Westinghouse, I do not agree with the weighting factors used in view of the 
PEP objectives. Accordingly, I intend to advise Westinghouse to use a cost/per- 
formance weighting ratio of 1:1 and to negotiate with DG&C for the “second 
source” sensors. 


* * * * * * + 


Upon receipt of subcontractor proposals by Westinghouse, an evaluation 
board was established there for selection, Concurrently and independently the 
proposals were evaluated by a team from NDBO, with assistance from Sperry 
Systems Management Division (SSMD) personnel. This evaluation was directed 
to gain familiarity with the proposals and to obtain sufficient information to 
insure that Westinghouse evaluation was fair and objective [and] it concurs 
closely with the Westinghouse evaluation, which found DG&G considerably 
superior technically. 

° * * * « 4 » 
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It is evident that if the choice were made on technical excellance alone, EG&G 
would be a clear winner, because every techuical evaluation made of the two 
approaches has them clearly ahead. If the choice were made on costs alone, 
Bisset-Berman would be a clear winner, because they offer a lower cost and a 
fixed price contract—as compared to EG&G’s higher cost Cost Plus Fixed Fee 
(CPFF) contract. With the weights assigned to cost and performance by 
Westinghouse, Westinghouse recommended Bisset-Berman for selection. 

* * * * - Ea - 


Based on the foregoing, I recommend selection of EG&G for the following 
reasons : 


1. EG&G offers a clearly superior product, more closely in tune with EEP 
objectives. 

2. Although EG&G development costs are greater, the superior technical 
product justifies the costs when a 1:1 cost/performance weighting ratio 
is used. 


3. EG&G shows a greater potential advance towards ultimate “design 
goals” than Bissett-Berman. 

4. For follow-on procurements, EG&G will offer a product competitive to 
Westinghouse in both cost and performance, whereas Bissett-Berman will 
be competitive only in cost. 


In general, BBC contends that if the evaluation criteria set forth 
in the RFP had been followed, BBC would have received the highest 
score. In support thereof, BBC cites the 7.3 point difference in the raw 
performance evaluation (initial) favoring EG&G, then adds its cost 
score adjusted for credibility as the RFP requires, and claims that such 
evaluation would have made BBC the clear winner. Corollary thereto, 
BBC argues that it was improper for Westinghouse to deviate from 
the evaluation criteria of the RFP by conducting a second evaluation 
involving a total reweighting in utter disregard for the evaluation 
factors as set forth in the RFP upon which BBC premised its pro- 
posal. Furthermore, BBC concludes that the conduct of Westinghouse 
in its evaluative process, as substantially ratified by the Government, 
was violative of the Federal norm which is to be applied to the award 
of subcontracts. 

Our decision in 49 Comp. Gen. 668 (1970) defined the scope of review 
where, as here, a determination to consent and approve of the 
proposed award of a subcontract by a cost-reimbursement prime con- 
tractor of the Government is questioned. In consideration of a contract 
including a clause, as did the Westinghouse contract, calling for Gov- 
ernment approval prior to subcontract award, we expressed the view 
that approval should not be granted if the award would be prejudicial 
to the interests of the United States, particularly since the cost of 
the procurement ultimately will be borne by the Government. We 
held at page 670, as follows: 

The question of whether subcontract approval would be prejudicial to the 
interests of the United States is one that must be resolved by the responsible 
contracting officials of the Government after a thorough consideration of the 
particular facts and circumstances of each procurement. 46 Comp. Gen. 142 
(1966). Generally, we believe that the frame of reference guiding such determi- 


nation shouid be the Federal norm that is embodied in the procurement statutes 
and implementing regulations. Cf. ASPR 23-202. * * * 
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BBC has referred to decisions of our Office which express the view 
that sound procurement policy dictates that offerors be informed of 
all evaluation factors and of the relative importance or weight of 
each factor. See 49 Comp, Gen, 229 (1969). Implicit in the procure- 
ment of goods and services is the necessity for furnishing adequate 
information to prospective offerors of the Government’s needs and 
requirements and how offerors are to respond to those needs and re- 
quirements, See 50 Comp. Gen. 246, 252 (1970). 

The Westinghouse RFP clearly apprised offerors of four generalized 
criteria along with the relative weights of each. In addition, the RFP, 
particularly in the technical area, weighted at 50 percent, informed 
offerors of the various subcriteria to be utilized in the evaluation. But 
the RFP did not reflect the relative importance to be accorded those 
suberiteria in the evaluation. After the initial evaluation, the RFP 
called for an evaluation of cost proposals in terms of credibility and 
relationship to the technical approach proposed. And, the RFP ex- 
pressed an intent to achieve the most beneficial mix of technical ex- 
cellence and cost effectiveness. 

Westinghouse explained to NASA the rationales behind the second 
performance evaluation and the credibility evaluations, as follows: 

The “initial evaluation” addressed itself primarily to the performance as- 
pects of what would be delivered, e.g. what the offered design was planned 
to accomplish, how it was to be implemented, how costs and schedules would be 
controlled, and those factors whieh would reflect confidence in their ability to 
perform as they indicated. These factors were addressed in the teebnieal, man- 
agement, facilities, and personnel and experience categories indicated, The other 
two requests which the RFP made, when will the delivery be made and how 
much willit cost were not addressed in the initial evaluation. 

The statement is intended to indicate that after the initial evaluation deter- 
mined the claim of the offerors against the specifications required, the evalua- 
tion would focus on whether what was claimed appeared credible in light of 
the resource and knowledge displayed, whether any differential in costs pro- 


posed was commensurate with the differential performance offered, and whether 
the costs proposed seemed reasonable in light of the technical approach planned. 


BBC argues that the selecting out of 5 of the 9 technical sub- 
criteria (representing a total of 28 points out of the 50 points as- 
signed to the technical portion of the initial evaluation) for a further 
evaluation with different weights (see chart above) completely re- 
structured the relative weights originally assigned by Westinghouse. 
By so doing, it is urged that. Westinghouse in effect eliminated the three 
other RFP criteria of management, facilities, and personnel and ex- 
perience, which comprise 50 percent of the original (RFP) evaluation 
scheme. Also, it is maintained that even though subcriteria from the 
so-called eliminated criteria were utilized as credibility multipliers in 
the second evaluation on performance and in the cost and schedule 
credibility evaluations, the use of such subcriteria was not as pre- 
scribed in the RFP. Further, it is argued that credibility, in accord- 
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ance with the RFP, should have been applied only to the cost 
proposals. 

We agree that the Westinghouse second performance evaluation de- 

viated in part from the criteria and relative importance thereof stated 
in the RFP. But we do not characterize the evaluation as so radical a 
deviation from the requirements of the RFP as to have destroyed the 
relative importance of the stated criteria. To assure the basic objectives 
of the EEP program as represented in the RFP, Westinghouse se- 
lected out what it felt to be the most important technical subcriteria 
to arrive at a more accurate evaluation of the proposals submitted on 
a performance basis. Having thus selected these subcriteria, Westing- 
house applied great weight to the performance characteristics and 
reliability to complete its performance evaluation. Our Office has 
expressed a favorable view with respect to direct Federal negotiated 
procurements that, where contracting officials depart from established 
evaluation criteria and weightings, we will not object so long as there 
is a sufficient relationship or correlation between the detailed evalua- 
tion factors and weights used and the generalized criteria and weights 
shown in the RFP. See 50 Comp. Gen. 390 (1970). The propriety of 
the emphasis placed by Westinghouse on performance and reliability 
cannot be questioned in view of the significance and importance at- 
tached to those criteria in the RFP and the Coast Guard literature on 
the EEP phase of the project. 

We agree with BBC that the RFP did not specifically call for a 

credibility factor to be applied against the technical proposals. But, 
the Westinghouse explanation, quoted above, we believe, amply sup- 
ports the propriety of such credibility application as an important 
adjunct to its evaluation. Since the award of the prime contract was 
based in part on a credibility evaluation of performance, schedule and 
cost, Westinghouse might well have been drawing on the Government 
for evaluation guidance. We have not questioned methods whereby 
contracting officials introduce factors not specifically listed in ne- 
gotiated solicitations as a means to introduce a measure of independ- 
ent judgment into the evaluation process. See 50 Comp. Gen. 390, supra, 
at page 413. Surely, BBC could not reasonably have expected West- 
inghouse to not use its judgment in assessing, by the application of 
a credibility factor, the true performance value of the proposals 
submitted. 

We feel that it is relevant to inquire into what prejudice or com- 
petitive disadvantage BBC may have suffered from the Westinghouse 
technical or performance evaluation. While we agree that some devia- 
tion from relative importance did occur with respect to the three 
major criteria other than technical, Westinghouse did utilize all of 
the personnel and experience subcriteria and one of the management 
subcriteria as credibility multipliers against the second evaluation. 
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And, Westinghouse utilized four of the management suberiteria and 
the two facilities suberiteria as credibility multipliers against the cost 
evaluation. Furthermore, we note that two of the four technical sub- 
eriteria eliminated from the second performance evaluation were 
utilized as credibilty factors. Also, had Westinghouse carried over 
those four technical factors into the second performance evaluation, 
EG&G’s technical advantage over BBC would have increased. More- 
over, the alleged complete elimination and distortion of the criteria 
of management, facilities, and personnel and experience did not detract 
from BBC's score. In this vein, we note that EG&G, taking into ac- 
count the point scores of those criteria in the initial evaluation, had 
a net score advantage over BBC. 

teturning to the emphasis on reliability and performance in the 
second performance evaluation, we can see no prejudice to BBC in 
this regard. BBC was fully apprised of the importance of these sub- 
eriteria in the RFTP’s statement of work, the specifications, and project 
literature. Moreover, BBC addressed itself to these matters extensively 
in its initial proposal. Of particular significance is the fact that sub- 
sequent to the receipt of its initial proposal, Westinghouse, via written 
discussions, pinpointed various areas in the performance characteristic 
and reliability suberiteria where the BBC initial proposal was 
considered to be deficient or as lacking information. BBC’s revised 
proposal responded to those deficiencies and furnished requested 
information. 

With respect to reliability, BBC contends, as discussed above, that 
EG&G benefited from making broad performance reliability assump- 
tions while BBC took a more conservative or “worst case” approach. 
In fact, Westinghouse evaluators surmised that BBC's reliability goals 
might be understated. Also, Westinghouse took notice of technical de- 
sign improvements proposed by EG&G in its instant proposal over a 
proposal submitted about a year ago which factor, it was felt, sup- 
ported EG&Cs reliability projections. Moreover, reliability alone did 
not give HG&G a consistent technical edge on BBC in all evaluations 
performed. But, admittedly, reliability of performance did represent 
a significant 10-pereent weight on the second performance evaluation. 

BBC states that the Government is attempting to create the impres- 
sion that the procurement is for sensors that are to be an advancement 
of the state-of-the-art. BBC disagrees and asserts that the EEP phase 
of the project requires only that state-of-the-art sensors be procured 


with some redesign to correct the most prevalent cause of in-service 
failure. Both Westinghouse and the Government evaluations rewarded 
KG&G with higher technical scores based on its proposals to inerease 
the state-of-the-art. Therefore, BBC asserts that prejudice inured to 
it since it did not go beyond the objectives of the program in its pro- 
posal and, therefore, it should not have been penalized in the technical 
evaluation. 





688 DECISIONS OF THE COMPTROLLER GENERAL [51 


We have reviewed the Long Range Development Plan dated Jan- 
uary 1970 and Briefing to Industry dated April 15, 1970, on the project 
and statements of work and technical specifications related to the EEP 
portion of the project. We believe, based on our review of the record, 
that the EEP phase did involve research and developmental aspects, 
such as to justify the importance given by both Westinghouse and the 
Jovernment to the technical superiority of EG&G. We do not sub- 
scribe to the argument that BBC could have reasonably believed that 
technical excellence and improvement of the state-of-the-art would not 
be accorded great weight. We believe that the Director, NDBC, the 
agency responsible for overall management of the project, supports 
our view, when he states: 

Enclosure (5) clearly shows that the Westinghouse sensor is nearer to the 
“aeceptable” level than to the “design goal” level for EEP oceanographic sensors. 
Although this sensor promises to be vastly superior to those currently available, 
it is clear that design goals for oceanographic sensors required for success of the 
NDBS have not been reached. 

It is firmly believed that resources should be utilized to develop approaches 
which potentially advance technology toward “design goals.” In this area, EG&G 
is clearly superior because they have proposed techniques which are viable for 
the ultimate sensor. Bissett-Berman, in contrast, proposed a system with in- 


herent deficiencies which would require correction in the ultimate sensor for 
NDBS. 


See, also, page A-3 of the Westinghouse RFP, wherein it is stated : 


It is expected that the offeror’s technical proposal, in response to this pro- 
curement request, will define in considerable detail the specific hardware pro- 
posed to implement the overall performance requirements, It is anticipated that 
the resultant contract with the successful bidder will invoke not only the per- 
formance requirements specified in the procurement (bid) package but may also 
invoke the specific hardware configuration and performance characteristics 
defined in the offeror’s proposal. 

The level of relevant technical detail to which bidders specify their proposed 
implementation of the selected approach will bear heavily in the proposal evalu- 

‘ation as evidence of the bidders background and capabilities in the Ocean- 
ographic Sensor field and of the development status of the proposed approach. 

As mentioned above, BBC had an opportunity to address itself to 
the reliability factor in its initial and revised proposal. However, of 
particular significance, BBC had to have been aware that not only was 
reliability important, but, as the record establishes, reliability of the 
sensors was the overriding technical consideration for the EEP phase 
of the project. While it is difficult to understand why Westinghouse 
assigned initially only three out of fifty technical points to reliability, 
BBC could not have been misled since the RFP did not give the 
subcriteria weights. 

Concluding our review of the Westinghouse evaluation, we observe 
that all offerors were provided with and received the same evaluation 
information and each proposal was evaluated according to the same 
criteria. We found no indications of unfairness or unreasonableness 
attributable to Westinghouse in its evaluation nor was BBC prejudiced 
by the evaluation. See 51 Comp. Gen. 397 (1972) where we found no 


prejudice even though technical evaluators employed supplemental 
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considerations not easily categorized under generalized criteria set 
forth in an RFP. Also, see 51 Comp. Gen. 272 (1971), cited by you, 
where we denied a preaward protest even though special consideration 
given a factor by the source selection official was not communicated to 
offerors; and 50 Comp. Gen. 565 (1971), and cases cited therein. The 
decisions of our Office which BBC cites for the principle that the de- 
viation from the RFP’s evaluation scheme should call for corrective 
action are clearly distinguishable. In those cases, contracting agency 
actions deprived offerors of any reasonable opportunity to intelligently 
and fully consider and respond to evaluation factors considered vital 
to the selection of the contractor. See 51 Comp. Gen. 272, supra, 50 id. 
16 (1970) ; and 50 id. 637 (1971). 

The Government’s concurrent evaluation closely paralleled the 
Westinghouse evaluation with respect to the conclusion that EG&G 
offered a clearly superior product from a performance or technical 
standpoint. In this regard, Westinghouse advises that, but for BBC’s 
lower cost and price proposals, the firm would have been eliminated 
from further consideration and— 

The Bissett-Berman proposal, even as amended in response to Westinghouse’s 
letter of August 6, 1971, displayed a lack of knowledge of reliability program re- 
quirements, parts selection and use of updated reliability data for determination 
of failure rates. Indeed Bisseit-Berman stated that they did not have in their 
eurrent employ personnel with sufficient experience and knowledge to implement 
the required reliability effort. Though personnel could be bired for this funetion 
it is of fundamental importance that reliability be built into a system from its 
inception and that a new employee would have reduced influence on incorporating 


such reliability into a design process that must be completed in short period to 
mect schedule requirements, 


NOAA and NDBC rejected Westinghouse’s weighting of cost to 
twice that assigned to performance. The NOAA endorsement of the 
original NDBC rejection states : 


A 2:1 weighting ratio of cost over performance on a developmental contract is 
not realistic, A 1:1 ratio is OK, but on some kinds of developments even 1:2 is 
justified. 


Westinghouse should be informed of your decision and instructed to make the 

award to HG&G, 
In addition, since schedule was not one of the listed evaluation factors, 
NOAA and NDBC disregarded schedule in its evaluation. It is in- 
teresting to note that BBC did not suffer prejudice thereby because 
KG&G scored higher in the schedule area. 

We agree with NOAA and NDBC that for a researeh and develop- 
mental effort, a 2-1 cost-performance ratio is unrealistic. The decisions 
of our Office have aflirmed determinations of contracting agencies to 
award research and development contracts to technically superior, but 
higher priced or cost offerors. And, contracting officials have broad 
diseretion in the award of research and development contracts, See 
B- 172395, July 7, 1971; 46 Comp. Gen. 885 (1967). In fact, the pro- 
posed cost to performance ratio employed by Westinghouse appears 
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contrary to the general concept that where offerors are not sub- 
stantially equal on a technical basis and price or cost is not the sole 
evaluation factor, cost or price should not be the controlling factor in 
the award of research and development contracts. See ASPR 4—106,5 
(a). Finally, we believe that the bases upon which the proposed award 
is to be made preserve the balance of technical excellence and cost 
effectiveness specifically spelled out in the RFP and bear a realistic 
relationship to the objectives of the RFP. See 50 Comp. Gen. 565, 
supra, at page 574; and 7d. 390, supra, at pages 412-413. 

We do not agree that, as BBC asserts, had Westinghouse followed 
strictly the criteria set forth in the RFP, and accorded cost and per- 
formance equal weight, BBC would be the clear winner, BBC’s in- 
flexible addition of raw performance score, not adjusted for credibility, 
and cost scores adjusted for credibility fails to recognize the fact that 
cost was not specifically weighted in the RFP and a blend of the two 
factors, consistent with project objectives, was to be the actual basis 
for award. It is particularly important to note here that Westinghouse, 
after consideration of the Government’s actual priorities, negotiated 
with and recommended EG&G for the award of the subcontract. 

We feel it pertinent to discuss BBC’s contention that NASA, NOAA 
and NDBC “totally misconstrued the function of the subcontract ap- 
proval clause. The Government’s view of that clause * * * is that it 
permits the Government’s ‘directing the selection of the subcontractor 
or... issuing a recommendation such as to achieve the same result.’ ” 
Citing the statutory authority of 10 U.S.C. 2306(e), which the ASPR 
subcontract approval clauses implement, BBC argues that the Gov- 
ernment’s actions in causing Westinghouse to alter its original selec- 
tion of BBC violated the statutory purpose to prevent fraud and 
collusion in the award of subcontracts. 

We see no impropriety in the correction of the unrealistic weight 
given cost by Westinghouse since the Government’s interest in the 
award of this subeontract properly involves more than merely a per- 
functory approval. This proposed subcontract represents a valuable 
and necessary implementation of the sensor system portion of the 
EEP phase of the project. The Director of NDBC explains the value 
of the second source for oceanographic sensors and the reason why 


the Government did not award two separate prime contracts, as 
follows: 


The concept of a dual source for oceanographic sensors grew from the desire 
to insure competition for future procurements, to provide an alternate source to 
minimize risk of failure and to provide a vehicle for testing alternate concepts 
that show nearly equal promise for success. Consideration was given to selecting 
two contractors and awarding separate prime contracts. However, this would 
have required an intolerable burden on the Center to provide resources to manage 
both contracts and to look after the complex interface that won'd have resulted. 
Consequently, it was determined that selecting a prime and iaving him sub- 
contract for all, or at least half, the oceanographic sensors offered the best com- 
promise solution. Ability to select and manage a second source was a requirement 
considered in selecting a prime contractor. 
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Furthermore, since the Government will bear the ultimate cost of this 
subcontract procurement by reason of its cost-reimbursement-type 
prime contract. with Westinghouse, its approval of the subcontract 
award should not be pro forma but based on a careful consideration of 
the whole record. See 49 Comp. Gen., supra, quoted above; 46 id. 142, 
145 (1966) ; and ASPR 23-202, referenced in the prime contract, en- 
titled “Consent. to Subcontracts,” which advises contracting officers 
to conduct thorough and careful evaluations prior to granting the 
requisite consent, including “the basis for selecting the proposed 
subcontractor.” 

Finally, we believe the Government’s actions in a review prior to 
granting approval of or consent to the award of a subcontract to de- 
velop a second source, as here, should exhibit a high degree of 
thoroughness and care. For the aforegoing reasons, we conclude that 
the direct and substantial involvement of NASA, NOAA and NDBC 
in the subcontract award process was warranted to protect the Gov- 
ernment’s interest. 

Upon our review of the entire record, we find no basis upon which 
to interpose an objection to the approval and consent given by NASA 
to Westinghouse to place the second-source subcontract with EG&G. 
See 49 Comp. Gen., supra; and B-173188, January 13, 1972. 


[ B-174654 J 


Station Allowances—Military Personnel—Excess Living Costs Out- 
side United States, Etc.—Member on Temporary Duty Between 
Station Changes 


An Air Force officer whose orders transferring him from Hawaii to Virginia and 
providing for the concurrent travel of his dependents are amended to place the 
officer on terminal temporary duty “Operation Bootstrap” at the University of 
Southern California at no expense to the Government, may be paid a station 
housing allowance and cost-of-living allowance for his dependents who continued 
to reside in Hawaii ineident to his temporary assignment for the period of the 
permissive temporary duty pursuant to paragraph 3—19e, Air Force Manual 36-11, 
sinee the officer remained assigned to his overseas station and was expected to 
return to that station for change-of-station processing after completing bis 
assignment, 


To Lieutenant Colonel J. W. Stasiak, Department of the Air Force, 
April 27, 1972: 


Reference is made to your letter of November 2, 1971, requesting 
a decision as to the propriety of paying station housing allowance 
and cost-of-living allowance to Major Donald A. Pickering, USAF, 


under the circumstances presented. The request. has been assigned 

PDTATAC Control No. 71-57, by the Per Diem, Travel and Trans 
9 ? 

portation Allowance Committee. 
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By Special Orders A-280, dated October 12, 1970, Headquarters, 
6499th Special Activities Group (PACAF), APO 96553 San Fran- 
cisco, California, the officer was reassigned to the 1127th USAF Field 
Activity Group, Fort Belvoir, Virginia. Concurrent travel of de- 
pendents from their residence in Hawaii was authorized. The officer 
was to report at his new duty station 39 days after departure from the 
continental United States port of debarkation. 

On January 8, 1971, the orders were amended by adding a tempo- 
rary duty assignment en route to the new duty statien. “he amend- 
ment. placed the officer on terminal temporary duty “Operation Boot- 
strap” at the Wniversity of Southern California, Los Angeles, Cali- 
fornia, for a period of 121 days, to report on February 8, 1971. The 
temporary duty was to be at no expense to the Government. By in- 
dorsement dated April 20, 1971, the officer was notified to report with 
his dependents at the Honolulu International Airport on June 13, 
1971, for air travel to the United States. 

The file contains a copy of a message from the Per Diem, Travel and 
Transportation Allowance Committee, dated December 10, 1970, which 
stated that the member’s attendance at a university in the continenta! 
United States under permissive temporary duty orders does not con- 
stitute an assignment to military duty and such temporary duty is 
not for consideration under the provisions of paragraph M3003, Joint 
Travel Regulations. The view was expressed that payment of station 
allowances subsequent to the member’s departure on temporary duty 
was not authorized since no expense to the Government may accrue 
incident to a permissive temporary duty assignment. However, since 
such a situation is not specifically covered in the regulations, it was 
-recommended that the responsible finance officer submit the claim to 
our Office for advance decision. 

In his letter dated January 12, 1971, Major Pickering requested the 
continuation of payment of the station housing allowance and cost-of- 
living allowance for his dependents during the period of his permissive 
temporary duty from February 5 through June 8, 1971. He said that 
upon completion of his temporary duty he was to return to his overseas 
station to comp!ete final processing for his change of station. Pending 
his return he said his dependents would remain at his current address 
in Tfonolulu, Hawaii. 

Major Pickering resubmitted his claim by letter dated September 30, 
1971, and by letter dated November 2, 1971, you transmitted his request 
for decision by our Office. You say that station allowances are author- 
ized only if the conditions specified in paragraphs M4505-2 through 
M4305-6, Joint Travel Regulations, are fulfilled and that the tem- 
porary duty assignment was not for consideration under paragraph 
M3003, Joint Travel Regulations, since it was not an assignment to 
military duty. 
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Section 405, Title 37, United States Code, provides generally that 
the Secretaries concerned may authorize the payment of a per diem, 
considering all elements of the cost of living to a member and his 
dependents while he is on duty outside of the United States or in Ha- 
waii or Alaska whether or not he is in a travel status. 

Paragraph M4301-8a, Joint Travel Regulations, promulgated pur- 
suant to section 405, provides that in the case of a member with depend- 
ents, ordered to an oversea duty station, entitlement to hcusing and 
cost-of-living allowances begins on the day of arrival of the member 
or one or more of his dependents to that station. Entitlement termi- 
nates on the day prior to day of departure of the member from the 
overseas station in compliance with permanent change-of-station orders 
or, when one or more of his dependents remain after the departure 
of the member, entitlement terminates on the day prior to the day of 
departure of the last dependent, or the 60th day after effective date 
of the permanent change-of-station orders, whichever is earlier, unless 
a longer period is authorized as there provided. The effective date of 
the orders, when temporary duty is involved will be as determined in 
paragraph M3003-1b(1), item 2, Joint Travel Regulations. 

Paragraph M3003-1b(1), item 2, Joint Travel Regulations, defines 
“effective date of orders” when orders involve temporary duty at one 
or more places en route to a permanent duty station, for the purpose 
of dependent travel and shipment of household goods, as the date of 
relief (detachment) from the last temporary duty station plus 
leave, delay, or additional traveltime allowed for travel by a specific 
mode of transportation, authorized to be taken after such detachment. 

Paragraph M4305, Joint Travel Regulations, pertains to entitle- 
ment to station allowances to members with dependents, assigned to 
duty in a restricted area outside the United States to which depen- 
dents are not permitted to establish a residence. A member whose 
dependents remain in the vicinity of the old station outside the United 
States when he is assigned to duty in a restricted area outside the 
United States, or who move to a designated place during that period, 
is entitled to station allowances as designated therein. 

Paragraph M6453 of the regulations provides that an order per- 
mitting a member to travel as distinguished from directing a member 
to travel does not entitle him to expenses of travel. 

Chapter 4, Air Foree Manual 213-1, in effect during the period in- 
volved, outlines the terminal permissive temporary duty aspects of 
“Operation Bootstrap.” Paragraph 4—5 provides that the neecssory 
traveltime to and from the school will be allowed as assigned (ime in 
addition to the period of temporary duty study. Travel will be per- 
formed at no expense to the Government on permissive orders in ac- 
cordance with paragraph M6453, Joint Travel Regulations, 


475-947 O- 73 - 
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Paragraph 3-19¢c, Air Force Manual 36-11, provides that the over- 
sea major commands may approve requests of oversea officers for 
terminal “Operation Bootstrap” temporary duty in the oversea area 
or in the continental United States. While attending school, the officer 
will remain assigned to the major command concerned, It provides 
further that upon approval of the temporary duty, the major com- 
mand will notify the United States Air Force Military Pay Center of 
the expected termination of the temporary duty and request a con- 
tinental United States assignment for the oflicer before publishing 
the orders (TDY en route to PCS). 

This regulation supports the oflicer’s statement that he remained 
assigned to his overseas station while on temporary duty under “Oper- 
ation Bootstrap” and was expected to return to such station for change- 
of-station processing after completing that assignment. 

We have held that station allowances outside the United States arise 
by virtue of a permanent duty assignment outside the 48 contiguous 
States or in Hawaii or Alaska, 41 Comp. Gen. 144 (1961). Also, we 
held that a member with dependents who resided in non-Government 
quarters at his assigned station in Alaska while he attended a nearby 
university under orders which placed him on permissive temporary 
duty for 125 days at no expense to the Government was entitled to 
housing and cost-of-living allowances for the period during which he 
was absent from his permanent duty assignment on temporary duty 
even though such temporary duty was not regarded as official business 
and no travel allowances were authorized. 45 Comp, Gen. 245 (1965). 

While Major Pickering was not entitled to travel and temporary 
duty allowances incident to the permissive assignment at the Univer- 
sity of Southern California, we are of the opiuion that he remained 
assigned to the 6499th Special Activities Group, (PACAF), APO 
96553, San Francisco, California, until the completion of his tempo- 
rary duty at which time he commenced travel to his new duty station. 
During the period he was on permissive temporary duty, his depend- 
ents continued to reside in Hawaii incident to his overseas assignment. 

Accordingly, Major Pickering is entitled to the housing and cost-of 
living allowances for the period involved, these being permanent 
station allowances. The military pay order dated September 30, 1971, 
and enclosures are returned herewith, payment being authorized, if 
otherwise correct. 


[ B-171867 J 


Bids—Evaluation—-Government Equipment, Ete.—Layaway and 
Maintenance Costs 
In the evaluation of offer, to supply metal parts for projectiles submitted 


under a request for proposals (RFP) issued pursuant to 10 U.S.C. 2304(a) (16), 
permitting the nezotiation of contracts in the interests of national defense and 
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industrial mobilization, by producers who operate Government-owned facilities 
or privately owned plants utilizing Government equipment, the exclusion of 
layaway, maintenance, and space rental costs for idle plants or equipment was 
proper since the scope of the layaway and maintenance works for all offerors 
had not been established. Furthermore, there is no legal basis to disturb the 
contracts awarded prior to the resolution of the protest, as provided by para- 
graph 2-407.8(b) (3), since the objectionable provision for evaluating abnormal 
maintenance costs was removed from the RFP, and the record evidences the 
negotiations conducted were within the authority of 10 U.S.C. 2304(a) (16), and 
that the delivery schedules were designed to be equitable. 


To the Chamberlain Manufacturing Corporation, April 28, 1972: 

Further reference is made to your telefax dated December 30, 1971, 
and your letter of January 4, 1972, protesting against the terms of 
request for proposals DA AA09-72-R-0054 (RFP-0054), issued by 
the Army Munitions Command, Joliet, Illinois. Although you pro- 
tested before award, the contracting officer determined that delivery 
would be delayed by the failure to make award promptly and that a 
prompt award would otherwise be advantageous to the Government. 
In view thereof, contracts were awarded to Sperry Rand Corporation 
and Golden Industries, Inc., on March 31, 1972, before resolution of the 
protest by our Office as is authorized under such circumstances by 
paragraph 2-407.8(b) (3) of the Armed Services Procurement Regu- 
lation (ASPR). 

The referenced RFP, issued on December 22, 1971, was restricted 
to the following base producers of projectiles, 155MM, HE, M107, 
MPTS: 

Louisiana Army Ammunition Plant (LAAP, Sperry Rand 
Corporation) 

Twin Cities Army Ammunition Plant (TCAAP, 155MM line 
operated by Donovan Construction Company) 

Scranton Army Ammunition Plant (SAAP, Chamberlain Manu- 
facturing Corporation) 

New Bedford Division, Chamberlain Manufacturing Corpora- 
tion 

Golden Industries, Inc., Sylacauga, Alabama 

LAAP, TCAAP and SAAP are Government-owned, contractor- 
operated (GOCO) facilities, while the New Bedford and Sylacauga 
plants are privately owned, privately operated (POPQO) plants uti- 
lizing Government-owned production equipment. 

The solicitation, for the supply of metal parts for 1,535,466 pro- 
jectiles, was issued in teletype form and generally incorporated by 
reference the provisions of request for proposals DAA A09-71-R-0143 
(RF P-0143). RF P-0143, a prior solicitation for identical items, was 
the subject of our decision 51 Comp. Gen. 344 (1971) to Golden, and 
B-173953(2) and B-174264, December 13, 1971, to Donovan. You 
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assert that the instant RFP omits an appropriate evaluation factor, 
includes an improper evaluation factor, is not within the negotiation 
authority conferred by 10 U.S.C. 2304(a) (16), contains a delivery 
schedule designed to assure award to one of the offerors, and contains 
an unfair “double standard” of evaluation between GOCO and POPO 
offerors. We shall discuss your contentions in the order in which they 
are presented in your letter of January 4, 1972. 

You observed that the nature of these plants creates a monopsony 
between them and the Government. If a Government-owned plant 
is not awarded a production contract, the Government must incur 
layaway and maintenance costs of the idle plant. In the event that no 
award is made to a POPO plant, the Government would incur the 
costs for idle plant space, i.e., space rental. You assert that the 
Government should have evaluated these costs by deducting them 
from the metal parts costs proposed under this solicitation by each 
POPO plant. 

The contracting officer is in general agreement with your concept 
that space rental and other maintenance costs incurred after layaway 
should be evaluated, provided such costs are meaningful and measur- 
able. ASPR 13-505. However, we are advised that at the time of the 
instant solicitation, the scope of layaway and maintenance work for 
all offerors was not established, thereby precluding evaluation of these 
costs. It is stated in the administrative report : 

It is noted that the entire thrust of the first alleged error in the RFP is founded 
on protestant’s assumption that the Government would continue to consider its 
New Bedford Plant as a mobilization base, in the event protestant did not 
receive an award for production at the facility. This assumption infers a clear 
and concise definition of the need for the New Bedford Plant in the Army’s 
plans for the future, as they relate to mobilization requirements. Because the 
Contracting Officer, at the time of RFP preparation, could not, with any degree of 
’ certainty, anticipate the future needs of military for the end item involved, he 

cou'd not make a determination as to the scope of the maintenance program 
that would be required i.e. will the plant be held in a high or low state of readi- 
1ess. Thus it was impossible for him to assign a meaningful evaluation factor to 
potential space rental, plus other maintenance costs to be incurred after 
layaway. 

Under the facility contract for your New Bedford Division, we are 
advised that the Government has the option to place in layaway all or 
a portion of its equipment in your plant. Rental, in an amount to be 
negotiated would then be paid by the Government for the space 
occupied by that equipment. As indicated in the above-quoted portion 
of the administrative report, at the time of the issuance of the RFP 
the procuring activity could not determine in what state of readiness 
your plant would be held in the event it did not receive an award. Thus, 
the quantity of equipment that might be placed in layaway, and 
consequently the space rental for that equipment, was not known. 
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The possibility also existed that the space rental actually negotiated 
under the facility contract might vary substantially from the evalu- 
ation factor used in the solicitation. In the opinion of the procuring 
activity, the costs of layaway, maintenance and space rental were so 
uncertain and speculative that an evaluation factor therefor was in- 
appropriate. Under these circumstances, we believe that the exclusion 
of such an evaluation factor was proper. 

When it was issued, the instant solicitation through the incorpora- 
tion by reference of provisions of RF P-0143, established an abnormal 
maintenance cost based on historical expenditures for the GOCO 
plants that would be used as an evaluation factor, but not as a ceiling, 
should the offeror be awarded a contract. In contrast, POPO plants 
were required to submit an abnormal maintenance evaluation factor 
which, if they were awarded the contract, would become a ceiling 
cost. You protested against the inclusion of this evaluation factor on 
the basis that it was unreal, conjectural, and did not consider the 
reasonable assumption that the greater the abnormal maintenance 
activity in a prior contract period, the less likely such maintenance 
would be required in a subsequent period. You also contended that the 
provision creates a “double standard” between GOCO and POPO 
plants, in that the GOCO contractor is not burdened with a cost ceiling 
for abnormal maintenance and repair costs, as is the POPO 
contractor. 

The following response to these contentions was made in the ad- 
ministrative report : 

Each contractor, under his facility contract has established a maintenance 
plan for Government Equipment. For any maintenance required, which is not 
considered normal, the contractor will bear an amount of costs as established 


and all costs over this amount will be borne jointly by the contractor and the 
Government. 

The solicitation will be amended to require that all offerors both GOCO as 
well as POPO offerors shall submit an evaluation factor which is based on 
those estimates which the contractor projects will be experienced above those 
normal costs which they must perform in accordance with their established 
maintenance plan. The evaluation factor reflects the “out of pocket” costs which 
the Government will bear under the facilities contract during the period of 
performance of the supply contract. This factor will be revealed to all offerors. 

The contractor’s proposed unit price for the supply contract will contain an 
amount which he anticipates he will experience for maintenance under his 
maintenance plan plus an amount to cover his agreed upon share of abnormal 
maintenance. 

The evaluation factor, as submitted by the offeror, will be used for evaluation 


purposes and will also be used as a ceiling cost for the Government’s share in any 
resultant contract. 


We have been advised by the Department of the Army that the 
solicitation was amended and the proposals were evaluated as indi- 
‘ated above. We therefore consider your objections to have been met 
and this aspect of your protest to be moot. 
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You next assert that the instant procurement was improperly nego- 
tiated under the authority of 10 U.S.C. 2304(a) (16), which permits 
the negotiation of contracts in the interests of national defense or 
industrial mobilization. You observe that, of the five base producers, 
two (LAAP and SAAP) were in produc'ion at the time the solici- 
tation was issued. You suggest that if the industrial mobilization 
plans pursuant to the Determination and Findings (D&F) authoriz- 
ing negotiation of this procurement disclose the intent to add two 
additional plants to those already in operation, then LAATP and 
SAAP should not have been solicited. On the other hand, you state, 
if there is no requirement to retain any plants other than LAA’ and 
SAAP, then negotiation under 10 U.S.C, 2304(a) (16) was improper. 

The record shows that the procurement plan for RFP-0054 was to 
set forth delivery schedules which would permit the greatest number 
of responses from all five base producers. The solicitations specifically 
provided that two awards would be made. Although SAAP was 
solicited for this procurement, as a practical matter it was not expected 
to (and did not) submit an offer since it was operating at capacity at 
the time RFP-0054 was issued. Therefore, the two awards would be 
placed among one active producer (LAAP) and three idle producers 
(TCAAP, New Bedford and Golden). As we have stated above, 
awards were made te one active producer (LAAP) and one of the 
idle plants (Golden). 

The procurement plan and the awards made under RFP-0054 
appears entirely consistent with the D&F supporting the use of 
negotiation in this procurement. RFP-0054, as well as its predecessor 
RFP-0143, were negotiated pursuant to a class D&F executed on 
April 13, 1971, by the Assistant Secretary of the Army (Installations 
and Logisties). Among the Findings made therein are the following: 





Procurement by negotiation of the above described property and services 
from qualified selected suppliers is justified, in order to make vital suppliers 
available in case of 2 national emergency, at which time the interest of industrial 
mobilization would be subserved. Negotiation of these contracts will insure 
continuous, accelerated production of the specific ammunition, and will also 
sustain the mobilization base for these items. 

Use of formal advertising for procurement of the above described property 
and services is impracticable, because such method would uot assuco tho place- 
ment of contracts with existing or selected mobilization base producers to insure 
their coutinued availability to furnish essential supplies, or to expand their 
capacity io meet current and wobilization requirements, as well as to assure 
the reliability of the product and production within required delivery dates. 
Additionally, it would not be practical under such procedures to exclude exist- 
ing prochicers in whole or in part from curvent procurements, for the purpose 
of establishing capacity in the plants of new producers in order to meet current 
and planned mobilization requirements. 
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It appears that the D&F contemplated procurements limited to 
existing mobilization base producers, to existing and new producers, 
or to new producers only. In the instant case, both existing and idle 
producers were solicited. The result of this solicitation and its 
predecessor, RFP-0143, has been to place three of the five producers 
comprising the mobilization base into production of these projectiles. 
In our opinion, the D&F complies with the procurement statute 10 
U.S.C. 2304(a) (16), and we see no legal basis to question the D&F, to 
which finality is accorded by 10 U.S.C, 2310. 

RFP-0054 contemplated a total monthly rate of 140,000 units, to be 
accomplished through two awards, and set forth alternate monthly 
delivery schedules of 90,000 units (Alternate 1), 70,000 units (Alter- 
nate 2), and 50,000 units (Alternate 3). The solicitation advised 
offerors: 

Offerors may quote on Alternate 3 only. However, if a quote is given on 
Alternate 2, one must be given on Alternate 3. Likewise, if a quote is given on 


Alternate 1, one must also be given on Alternates 2 and 3. Failure to comply 
with these provisions may be cause for rejection of the proposal. 


You assert that the open capacity of LAAP prior to RFP-0054 
was 50,000 units per month, and that the delivery schedules were 
“gerrymandered” to create Alternate.3, which coincides with this 
open capacity. You maintain that the structure of the delivery 
schedules virtually assured award of Alternate 3 to LAAP and would 
place it in full capacity production in contravention of 10 U.S.C. 
2304(a) (16). 

We are advised by the Department of the Army that the “Y-Line” 
production area at LAAP consists of two lines: one for the produc- 
tion of 155MM HE projectile metal parts and one for 155MM illumi- 
nating metal parts. The capacity of the former line is, as you have 
stated, 50,000 units per month. However, as the result of not obtain- 
ing a contract which would have utilized the line for illuminating 
projectiles, that line, with a monthly capacity of 40,000 units, was idle. 
LAAP therefore had an open capacity of 90,000 units a month, and 
the instant award at the monthly rate of 70,000 units still leaves 
open capacity at LAAP. Furthermore, the. record before us indicates 
that the delivery schedules set forth in the RFP were designed to be 
equitable to all members of the production base. 

LAAP received an award under the instant RFP because its offer 
was part of a combination of awards, totaling 140,000 units per month, 
which assured the lowest cost to the Government. The following were 
the evaluated unit prices for the present procurement: 
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Quantity LAAP Golden Chamberlain Donovan 
Alternate 1: 987,370 
Spode RR ot O $22,462100 $22.410000 $22. 570000 
PURE Gata naceudaas 0 . 840481 1. 944873 1, 316136 
Maintenance__.__--- 0 . 273800 - 194000 - 714300 
Evaluation. ...... 0 $23. 576381 $24.548873 $24. 600436 
Alternate 2: 767,733 
SD ad bis scichici ue totam oc esick $21. 900000 $22.861600 $22.540000 $22. 960000 
Breient wots. kt . 242556 . 840481 1. 944873 1. 316136 
Maintenance___._--- . 300000 . 352300 . 250000 - 918300 
DP Sic clatncenas . 012218 . 000000 - 000000 . 000000 
Evaluation.....-- $22, 454774 $24.054381 $24. 734873 $25. 194436 
Alteration 3: 548,096 vy 
I noe ool eS lois opal $21. 600000 $24. 831600 $23.140000 $23. 570000 
PeenhGbi adodee . 242556 . 840481 1. 944873 1, 316136 
Maintenance_--_-_---- . 350000 . 493900 . 350000 . 777700 
ee ee ie ae .- 017113 . 000000 . 000000 - 000000 
Evaluation... $22. 209669 $26. 165981 $25.434873 $25. 663836 


The most advantageous combination was the award of Alternate 1 to 
Golden and Alternate 8 to LAAP. However, it was determined that 
Golden could not responsibly undertake production of 90,000 units 
per month. A comparison of the evaluated prices of the combination 
of Alternate 1 to New Bedford and Alternate 3 to LAAP with the 
combination of Alternate 2 to both LAAP and Golden showed that 
the latter combination resulted in the lowest evaluated price. There- 
fore, awards were made to LAAP and Golden, with each plant to 
supply 767,733 units at the rate of 70,000 per month. While LAAP 
offered the lowest price under Alternate 8 (50,000 units per month), 
we do not believe the record supports the conclusion that this alternate 
was the result of “gerrymandering” to favor LAAP, and we note 
that it in fact received an award under Alternate 2 (70,000 units per 
month). Therefore, we find no merit in this contention. 

The thrust of your final contention, entitled “Procurement Practice, 
Generally,” is that the potential for abuse exists in permitting Sperry 
Rand to perform both load-assemble-pack operations and metal parts 
production at the same plant. You express particular concern whether 
Sperry Rand may be improperly allocating costs under its fixed- 
price contracts to its cost-reimbursable contracts at the facility. 
While our Office has examined the propriety of the cost allocations at 
LAAP, we are not in a position to release our conclusions to you at 
the present time. 

In view of the foregoing, we are aware of no legal basis upon which 
the awards to Sperry Rand and Golden Tdustries may be disturbed. 
Your protest is, therefore, denied. 
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[ B-175516 J 


Attorneys—Fees—Bar Membership Dues—Government Attorneys 


The membership dues assessed by the unified bar for the District of Columbia 
on Government attorneys who are members of the District of Columbia 
bar are personal expenses that are not payable from appropriated funds. There- 
fore, since only those attorneys of the U.S. Patent Office who are members of 
the District of Columbia bar are subject to the dues of the unified bar to be 
permitted to appear in the U.S. District Court for the District of Columbia, 
the Court of Appeals for that circuit, and the U.S. Court of Customs and 
Patent Appeals, those attorneys who are not members of the District of Columbia 
bar, may without the payment of dues to the unified bar appear before the U.S. 
District Court for the District of Columbia in those cases in which the United 
States is a party, and if admitted to practice before the highest court of any 
State, may be admitted to practice before the U.S. Court of Appeals, the U.S. 
Court of Claims, and the U.S. Court of Customs and Patent Appeals. 


General Accounting Office—Decisions—Advance—Disbursing and 
Certifying Officers—Questions Not on Voucher 


Since the authority of the U.S. General Accounting Office to issue advance 
decisions to certifying officers is limited to questions involved in specific vouchers 
presented to them for certification, the question of whether appropriated funds 
may be used to pay membership dues to the unified bar of the District of 
Columbia presented by a certifying officer must be treated as a request for a 
decision from the head of the agency under 31 U.S.C. 74, and the reply directed 
to him. 


To the Secretary of Commerce, May 1, 1972: 


Reference is made to letter of March 17, 1972, from L. L. Nahme, 
authorized certifying officer, Office of Finance, U.S. Patent Office, as 
follows: 


As a result of court reform legislation in the District of Columbia, the Dis- 
trict of Columbia Court of Appeals will, on April 1, 1972, assume jurisdiction 
over the practice of law in the District of Columbia. By Rules of Court, the said 
Court has instituted a unified bar for the District of Columbia, the pertinent 
rules being set forth in the attached photocopies. You will note that under Rule 
XIII (a) no one can practice law in the District of Columbia unless he is an 
active member of the District of Columbia Bar. You will also note that under 
Rule II. Section (4), the payment of membership dues will be required in an 
amount not exceeding $50 per year. The memorandum from Albert BE. Brault, 
Chairman of the Organization Committee, shown in the attached photocopy, 
would seem to eliminate any possibility the government-employed lawyers 
who practice in the courts are immune from the active membership require- 
ments. 

All of the lawyers in the Office of the Solicitor, U.S. Patent Office, (9 in num- 
ber) are required as a regular part of their duties to appear in the U.S. District 
Court for the District of Columbia, the Court of Appeals for that circuit, and 
the U. S. Court of Customs and Patent Appeals. The payment of the Bar dues 
will be mandatory if they are to perform their duties. 

Under the recited circumstances, is there any possibility that all or a part of 
the dues could be paid out of Patent Office appropriations? 


The authority of this Office to issue advance decisions to certifying 
officers is limited to questions involved in specific vouchers presented 
to them for certification. 31 U.S.C. 82d; see e.g., 26 Comp. Gen. 797, 
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799-800 (1947). For this reason, we treat the instant submission as a 
request for decision from you under 31 U.S.C. 74 and our reply is 
made to you as head of the Department involved. See 47 Comp. Gen. 
70, 71 (1967) ; cf. 41 id. 767 (1962). 

The statement in Mr. Nahme’s letter that under the “Rules Gov- 
erning the Bar of the District of Columbia” no one can practice law 
in the District of Columbia unless he is a member of the District of 
Columbia bar is not correct insofar as Federal agencies and Federal 
courts are concerned. A member of the bar of any State, the District 
of Columbia, or Puerto Rico, is eligible for employment as a Govern- 
ment attorney, i.e., for employment in an attorney position in a Fed- 
eral agency. Also, insofar as the U.S. District Court for the District 
of Columbia is concerned, attorneys who are members in gocd stand- 
ing of that court on April 1, 1972, continue to be members without 
formal application ; and attorneys employed or retained by the United 
States who are not members of the bar of such court may upon leave 
of court enter their appearance and sign pleadings and papers in cases 
in which the United States or one of its agencies is a party. See revised 
tule 93 (sec. (2)) dated March 14, 1972, Rules of the U.S. District 
Court for the District of Columbia. Thus, it would seem that Govern- 
ment attorneys who are not members of the District of Columbia bar 
may appear before the U.S. District Court for the District of Colum- 
bia in cases in which the United States is a party. 

Further, attorneys who have been admitted to practice before the 
highest court of any State are eligible for admission to the bar of the 
U.S. Court of Appeals for the District of Columbia, the U.S. Court 
of Claims and the U.S. Court of Customs and Patent Appeals. See in 
this connection, 28 U.S.C. Appendix, Rule 46, Federal Rules of Appel- 
late Procedure; 28 U.S.C. Appendix, Rule 201, Rules of Court of 
Claims; and 35 U.S.C. Rule II, Rules of the U.S. Court of Customs 
and Patent Appeals. Hence, attorneys employed or retained by the 
Federal Government who are not members of the District of Colum- 
bia bar but who have been admitted to practice before the highest 
court of any State may be admitted to practice before the U.S. Court 
of Appeals for the District of Columbia, the U.S. Court of Claims, and 
the U.S. Court of Customs and Patent Appeals, if otherwise qualified. 

In any event it has been repeatedly held that fees incident to obtain- 
ing permits or licenses necessary to qualify a Federal employee to per- 
form the duties of a position are personal expenses for which appro- 
priated funds are not available. See 23 Comp. Dec. 386 (1917) ; 3 Comp. 
Gen. 663 (1924) ; 6 Comp. Gen. 432 (1926) ; 21 Comp. Gen. 769 (1942) ; 
and 31 Comp. Gen. 81 (1951). 
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We have applied the foregoing principles in several decisions con- 
cerning fees and expenses incident to the practice of law. In 22 Comp. 
Gen. 460 (1942), we held that an attorney could not receive reimburse- 
ment for the payment ot a court admission fee which was necessary to 
qualify him to represent the Government in a particular case. This 
decision was reaffirmed under similar facts in 47 Comp. Gen. 116 
(1967). Finally, in our decision of March 2, 1971, B-171677, which 
appears to be indistinguishable from the instant context, we held that 
uppropriated funds could not be applied to the expense incurred by a 
Federal attorney incident to maintaining his status as an attorney in 
good standing of the State Bar of California, which is a “unified” or 
“integrated” bar jurisdiction. We noted therein that the principle is 
the same whether applied to an isolated fee or to dues or fees charge- 
able on a recurrent basis. 

In light of the foregoing it must be held that Patent Office appro- 
priations may not be used to pay all or any part of the fee or dues in 
question, absent statutory authority specifically so providing. 


[ B-175193 J 


Bidders—Debarment—Contract Award Eligibility—Rejection of 
Bidder in Best Interest of Government 


The rejection, both as prime contractor or subcontractor, of the low bidder under 
an invitation for bids to overhaul the topside of a Navy vessel as being in the 
best interest of the Government without issuing the written determination of 
responsibility required by paragraph 1-904.1 of the Armed Services Procure- 
ment Regulation (ASPR), and referral to the Small Business Administration 
under ASPR 1-705.4(vi), because the bidder had been placed in a suspended 
status on the Joint Consolidated List of Debarred, Ineligible, and Suspended 
Contractors, pursuant to ASPR 1-605, for lack of business integrity, was a 
proper action that was not in violation of due process since a written determina- 
tion is not required if it is not in the best interest of the Government to award 
a contract to a suspended bidder whose placement on the consolidated list was 
not for the purpose of punishment but in the best interest of the Government. 


Bidders—Debarment—Procedure—Due Process Status 


Since the procedures under paragraph 1-605 of the Armed Services Procurement 
Regulation, which prescribes temporary or limited suspension for a reasonable 
time in the interest of the Government of a contractor suspected of the commis- 
sion of specifie crimes, including bribery, or any other offense indicating a lack 
of business integrity or business honesty, although lacking certain elements 
which may be considered by a court in order to afford due process in a more 
severe debarment action, do not result in a denial of due process, as the regula- 
tion includes safeguards and provides for modification of a suspension and a 
contract award when in the best interest of the Government, and because the 
bidder’s status is before the courts, the U.S. General Accounting Office will not 
question the validity of the regulation. 


Bidders—Qualifications—Administrative Determinations—Notice 
of Bid Rejection 


The signing of a contract by a contracting officer on the basis of a favorable 
preaward survey constitutes the affirmative determination of bidder responsi- 
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bility that is required by paragraph 1-904.1 of the Armed Services Procurement 
Regulation, and, therefore, the fact that a written determination respecting re- 
sponsibility was not issued to the low rejected bidder does not invalidate the 
contract. Moreover, since responsibility is a question of fact to be determined by 
the contracting officer and necessarily involves the exercise of a considerable 
range of discretion, the U.S. General Accounting Office will not substitute its 
judgment for that of the contracting officer where there is no convincing evidence 
that a responsibility determination was arbitrary, capricious, or not based upon 
substantial evidence. 


To vom Baur, Coburn, Simmons & Turtle, May 2, 1972: 

Further reference is made to your protest on behalf of Horne 
Brothers, Incorporated, against the award of a contract to another 
firm under invitation for bids No. N62678-72—B-0048, issued by the 
Supervisor of Shipbuilding, Conversion and Repair, U.S. Navy, Ports- 
mouth, Va. 

The subject invitation was issued on December 13, 1971, for the 
regular overhaul of the U.S.S. Francis Marion and was divided into 
three lots, with work on Lot II to commence on February 11, 1972, and 
be completed on May 22, 1972. Bids on Lot IT (topside overhaul only) 
of $1,643,725 and $1,759,000 were submitted on January 5, 1972, by 
Horne and Metro Machine Corp., respectively. However, Horne was 
advised by the contracting officer in a letter dated January 7, 1972, 
that its bid was rejected because on December 14, 1971, it had been 
placed on the Joint Consolidated List of Debarred, Ineligible, and 
Suspended Contractors, in a suspended status, and “it has not been 
determined to be in the best interest of the Government to consider 
your bid.” 

Therefore, on January 11, 1972, a preaward survey of Metro, as 
the next lowest responsive bidder, was commenced pursuant to section 
I, part 9, of the Armed Services Procurement Regulation to deter- 
mine Metro’s status as a responsible prospective contractor. Based 
upon an affirmative report and recommendation of award dated Jan- 
uary 19, 1972, by the survey team, the contracting officer determined 
Metro responsible within the meaning of the applicable regulations 
and awarded it a contract on January 24, 1972. 

It is reported that on January 12, 1972, prior to the award, repre- 
sentatives of both Horne and the Secretary of the Navy, met to discuss 
Horne’s request for removal from the suspended list and award of the 
subject contract. There were subsequent telephone conferences be- 
tween Horne and Navy representatives; however, since it was con- 
sidered inappropriate and contrary to ASPR 1-605.3 (iv) to discuss the 
reasons for suspension beyond what was stated in the notice, no further 
meetings were held. Finally, on February 14, 1972, the Navy declined 
to grant Horne a hearing on the suspension action and refused to re- 
verse its determination that Horne would not be allowed to participate 
in the procurement either as a prime or subcontractor. 
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Your protest on behalf of Horne was filed with our Office on 
February 11, 1972. On February 15, 1972, suit on behalf of Horne was 
instituted in the U.S. District Court of the District of Columbia (Civil 
Action No. 289-72) for injunctive relief and a declaratory judgment. 
A motion for a temporary restraining order (TRO) was also filed and 
subsequently denied as was Horne’s motion for an injunction pending 
appeal of that order. On February 18, 1972, Notice of Appeal from 
those orders and a motion for an injunction pending appeal from the 
order denying the TRO were filed in the U.S. Court of Appeals for the 
District of Columbia (Case No. 72-1146). On February 23, 1972, Horne 
filed a motion for an immediate hearing on the motion for an injunc- 
tion. By order dated March 3, 1972, the Court of Appeals denied both 
motions. However, on April 13, 1972, the District Court granted 
Horne’s motion for a preliminary injunction, ordering cessation of 
performance of the work pending a decision by our Office on the 
protest. We understand that on April 14, 1972, the District Court 
granted the Government’s motion for a 10-day stay of the injunction. 

Your attack on the Navy’s rejection of Horne’s bid is basically 
twofold; first, you contend that the Navy’s rejection of Horne’s bid 
without a written determination respecting responsibility pursuant to 
section 1-904.1(iv) of ASPR, including referral to the Small Business 
Administration for review of a negative determination pursuant to 
ASPR 1-705.4(vi), was invalid; second, you contend that Horne’s 
suspension pursuant to ASPR 1-605 was invalid because it was not 
based upon “adequate evidence” as required therein, there was no 
allegation of an offense which is grounds for suspension thereunder, 
and the regulation is in excess of any statutory authority and violates 
the due process requirements of the Constitution. 

With regard to the last point, you contend that the regulation is 
invalid because it fails to establish adequate standards for placement 
on the list and fails to establish adequate procedures, including notice 
of specific charges, opportunity to present evidence and cross-examine 
adverse witnesses, and does not culminate in administrative findings 
and conclusions based upon the record so made. Also, you argue that 
the Secretary of the Navy has no specific statutory authority to place 
bidders on such a list, and any such inherent power he may possess was 
not validly exercised in the instant case as it was based upon regula- 
tions which are null and void, citing Gonzalez v. Freeman, 334 F. 2d 
570 (1964), and Overseas Media Corporation v. McNamara, 385 F. 2d 
308 (1967). 

Furthermore, it is your contention that the statement in the notice 
of suspension that the Navy has “substantial reason to believe” that 
Horne had given gratuities and favors to naval personnel does not 
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comport with the requirement of ASPR 1-605 that such determina- 
tion be based upon “adequate evidence,” and that the “giving of 
gratuities and favors” does not by itself support suspension under the 
regulation. 

Finally, you contend that award to Metro without a written deter- 
mination of responsibility pursuant to ASPR 1-904.1 is invalid. 
Furthermore, it is your position that since the Navy has a!so barred 
Horne from performing as a subcontractor for Metro the latter does 
not have the required resources, facilities, and expertise to be con- 
sidered a responsible contractor. Also, you argue that barring Horne 
as a subcontractor is invalid under ASPR 1-906(b) in the absence of 
a negative determination of responsibility. 

It is the Navy’s position that when a prospective contractor is sus- 
pended pursuant to ASPR 1-605, he is by the terms of the suspension 
“ineligible” to receive an award unless the Secretary determines that 
award to the suspended firm would be in the best interest of the Gov- 
ernment and a determination respecting responsibility is not required. 
However, the Navy contends that if a determination concerning re- 
sponsibility is required a suspended firm would not “be otherwise 
qualified and eligib'e to receive an award under applicable laws and 
regulations” as provided by ASPR 1-903.1(v), in which case referral 
to SBA for review of a negative determination is not required. There- 
fore, it is the Navy’s position that the failure to make a specific 
determination of nonresponsibility is not alone sufficient to invalidate 
the award to Metro. 

With regard to the matter of Horne acting as a subcontractor for 
Metro, the Navy reports that prior to the award it advised Metro in 
response to its question that subcontracting with Horne would not 
be permitted because Horne was on the suspended list. The Navy points 
out that under ASPR 1-906(b) it is authorized to make such a deter- 
mination and that the same rationale discussed above concerning 
Horne’s responsibility as a prime contractor applies. 

Concerning your argument that Metro is not responsible unless it 
subcontracts with Horne, the Navy reports that in connection with its 
preaward survey Metro furnished a list of proposed subcontractors 
which excluded Horne. Nevertheless, the survey team made an affirma- 
tive determination after considering such factors as technical, produc- 
tion, and financial capability, purchasing and subcontracting and 
ability to meet schedule. 

The Navy reports that the suspension action was taken only after 
several months of investigation by both the Navy and Department of 
Justice into allegations that, among other things, Horne had given 
gratuities to Navy employees in the form of liquor, gasoline for private 
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cars, and home improvements for private residences in return for 
favorable actions in the performance of such employee’s official duties. 
Further, it is reported that as a result of the investigation a Special 
Grand Jury was convened in November 1971 for the purpose of receiv- 
ing testimony and exhibits to determine whether criminal charges 
should be brought against Horne. We understand that on April 24, 
1972, the Special Grand Jury returned a 21-count criminal indictment 
against Horne Brothers, Incorporated, two of its wholly owned sub- 
sidiaries, and 16 officers and employees of Horne Brothers and a civil- 
ian inspector of the Navy. 

Section 1-605.1 of ASPR provides that an agency may, in the inter- 
est of the Government, suspend a firm or individual suspected, upon 
adequate evidence, of commission of specified crimes, including brib- 
ery, or any other offense indicating a lack of business integrity or 
business honesty, which seriously and directly affects the question of 
present responsibility as a Government contractor. With regard to 
the period of suspension, ASPR 1-605.2(a) provides that all suspen- 
sions are for a temporary period pending completion of investigation 
and such legal proceedings as may ensue. It also provides for a limit 
on the period of suspension in the event prosecutive action is not com- 
menced within a maximum of 18 months. 

While it is true, as you contend, that the procedures lack certain 
elements which may be considered necessary by a court in order to 
afford due process in the more severe debarment action, which was 
involved in the Gonzalez case, supra, as a general rule, temporary or 
limited suspension for a reasonable time by way of such summary 
action as provided for in this regulation does not of itself result in a 
denial of due process. See Gonzalez v. Freeman, 334 F. 2d 570, 579 
(1964) ; Opp Cotton Mills v. Administrator, 312 U.S. 126, 152-15: 
(1941) ; and 22. A. Holiman & Co. v. Securities and Exchange Commis- 
sion, 299 F. 2d 127, 131-133, cert. denied, 370 U.S. 911 (1962). We note 
that certain safeguards are included in the regulation. For example, 
suspension must be based upon adequate evidence, not mere accusation ; 
in assessing the adequacy of the evidence, consideration must be given 
to how much credible information is available, its reasonableness in 
view of surrounding circumstances, corroboration or lack thereof, and 
inferences which may be drawn from the existence or absence of 
aflirmative facts; and the assessment of the evidence includes an ex- 
amination of basic documents, such as contracts, inspection reports, 
and correspondence. Moreover, the regulation provides that the sus- 
pension may be modified and contracts may be awarded if it is deter- 
mined to be in the best interest of the Government. In view of the fore- 
going, and since the matter is presently before the courts, we do not 
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believe it proper for our Office to question the validity of the regula- 
tion. 

Although the notice of suspension did not allege commission of one 
of the specific criminal acts named in the regulation, it stated that the 
suspected gratuities and favors were considered inducements or irreg- 
ularities indicating a “lack of business integrity.” In this regard, the 
regulation provides for suspension not only where commission of a 
specific crime is suspected, but of “any other offense indicating a lack 
of business integrity or business honesty.” We do not believe it is 
necessary to decide at this time whether the word “offense” should be 
read to mean “criminal offense.” Suffice it to say that the evidence 
upon which the suspension was based was also the basis for convening 
the Special Grand Jury to continue the investigation resulting on 
April 24, 1972, in a 21-count criminal indictment. Included in the in- 
dictment are charges that Navy inspectors were bribed with “tanks of 
gasoline, liquor and other things of value.” The indictment appears 
sufficient to establish that there was adequate evidence of criminal 
offenses to satisfy the standards of the regulation. 

Furthermore, it is our view that rejection of Horne’s bid without 
making a determination of nonresponsibility pursuant to ASPR sec 
tion I, part 9, was a proper action. ASPR 1-605 provides that placing 
an individual or firm on the consolidated list is for the purpose of 
protecting the interest of the Government and not for the purpose of 
punishment. To protect the interest of the Government, ASPR 1-603 
(a) provides: 

Type D includes concerns which have been suspended under the conditions set 
forth in 1-605. Concerns under Type D listings shall not be awarded contracts or 
solicited for bids or proposals, except where the Secretary concerned or his 
authorized representative determines it to be in the best interest of the Govern- 
ment to make an exception for a particular procurement or where the listing 


indicates that the suspension does not apply to sales contracts or to procurement 
contracts. 


Also, section 1-605.3 (iii) provides for the notice of suspension to con- 
tain language to the same effect. By clear terms the regulation prohibits 
the award of a contract to a suspended individual or firm except in the 
one situation where the Secretary concerned or his designee determines 
it to be in the best interest of the Government to make an exception for 
a particular procurement. In these circumstances, to require a written 
determination of nonresponsibility pursuant to applicable regulations 
wouldserve no useful purpose. 

With regard to the matter of Metro’s responsibility, ASPR 1-904.1 
provides that no contract shall be awarded to any firm unless the con- 
tracting officer has made an affirmative determination. As noted above, 
such determination was made on the basis of the favorable preaward 
survey. Furthermore, the applicable regulation provides that the sign- 
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ing of the contract by the contracting officer constitutes such a deter- 
mination. Responsibility is a question of fact to be determined by the 
contracting officer and necessarily involves the exercise of a consider- 
able range of discretion. Where, as here, there is not convincing evi- 
dence that the determination was arbitrary, capricious, or not based 
upon substantial evidence, we will not substitute our judgment for that 
of the contracting officer. 45 Comp. Gen. 4 (1968). 

Accordingly, there is no proper basis for our Office to disturb the 
award to Metro and your protest is denied. 


[ B-173976 J 


Bankruptcy—Referees—Compensation—Limitation on Salary 
Changes 


Acceptance by full-time referees in bankruptcy of the comparability adjustment 
in rates of pay authorized for Government employees would in view of the 2-year 
limitation on salary changes in section 40(b) of the Bankruptcy Act, 11 U.S.C. 
68(b), preclude any further adjustments in referee salaries by the Judicial Con- 
ference until the expiration of the 2-year limitation since the salaries of referees 
are administratively fixed and, therefore, are not within the purview of section 
3 of the Economic Stabilization Act Amendments of 1971 requiring adjustments 
in the pay of employees subject to a statutory pay system, which us defined in the 
Federal Pay Comparability Act of 1970 excludes administratively fixed salaries. 
Therefore, since administrative action is prerequisite to salary adjustments 
similar to those granted by section 3 of the 1971 act, approval by the Judicial 
Conference of salary adjustment is subject to the section 40(b) limitation. 


To the Director, Administrative Office of the United States Courts, 
May 5, 1972: 


We refer to letter of February 25, 1972, from your General Counsel 
by which he has requested our opinion on whether acceptance by full- 
time referees in bankruptcy of the comparability adjustment in rates 
of pay recently authorized for all Government employees would, in 
view of the proviso contained in subsection 40(b) of the Bankruptcy 
Act, 11 U.S.C. 68(b), preclude any further adjustment in their salaries 
by the Judicial Conference until the expiration of 2 years. 

The salaries of referees in bankruptcy are established, within stat- 
utorily prescribed maxima, by the Judicial Conference of the United 
States pursuant to section 40 of the Bankruptcy Act, 11 U.S.C. 68, 
based on the volume and types of business that the individual referee 
handles, amounts involved and other cognate considerations assessed 
in connection with periodic surveys and recommendations made by 
your office and recommendations of the judicial councils after consult- 
ing with the district judges. Subsection b of section 40 of the Bank- 
ruptey Act includes the following proviso: 

* * * And provided further, That no salary fixed under the provisions of this 


section for a full-time referee shall be changed more often than once in any two 
years or in an amount of less than $250. 


475-947 O - 73 - 47 
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The argument has been made that a pay increase to the referees 
which is derived from section 3 of the Economic Stabilization Act 
Amendments of 1971, Public Law 92-210, approved December 22, 1971, 
5 U.S.C. 5305 note, does not operate to fix the salary of referees under 
the provisions of section 40 of the Bankruptcy Act, but is a salary 
adjustment derived from another statutory source and thus would not 
preclude another salary increase predicated on the authority in the 
Bankruptcy Act irrespective of the 2-year limitation also contained 
therein. 

It has been suggested also that subsection 255(j) of the Federal 
Salary Act of 1967, Public Law 90-206, 91 Stat. 613, 2 U.S.C. 360, may 
be viewed as, in effect, repealing or rendering inapplicable the proviso 
of subsection 40(b) limiting salary adjustments to a frequency of every 
2 years. 

The Economic Stabilization Act Amendments of 1971 provide at 
section 3 as follows: 


Sec. 3. Notwithstanding any provision of section 3(c) of the Federal Pay Com- 
parability Act of 1970 (Public Law 91-656), or of section 5305 of title 5, United 
States Code, as added by section 3(a) of Public Law 91-656, and the provisions 
of the alternative plan submitted by the President to the Congress pursuant 
thereto on August 31, 1971, such comparability adjustments in the rates of pay of 
each Federal statutory pay system as may be required under such sections 5305 
and 3(c), based on the 1971 Bureau of Labor Statistics survey— 

(1) shall not be greater than the guidelines established for the wage 
and salary adjustments for the private sector that may be authorized under 
authority of any statute of the United States, including the Economic Stabili- 
zation Act of 1970 (Public Law 91-379; 84 Stat. 799), as amended, and 
that may be in effect on December 31, 1971; and 

(2) shall be placed into effect on the first day of the first pay period that 
begins on or after January 1, 1972. 

Nothing in this section shall be construed to provide any adjustments in 
rates of pay of any Federal statutory pay system which are greater than the 
adjustments based on the 1971 Bureau of Labor Statistics survey. 


It has been suggested further that the effect of this provision is to 
prescribe an “across the board” adjustment in the pay system for 
referees established by section 40 of the Bankruptcy Act. In support 
thereof your General Counsel quotes from page 22 of the House Con- 
ference Report, No. 92-745, 92d Congress, Ist Session, wherein the 
following is stated : 


The Senate bill contained a provision which authorizes comparability adjust- 
ments in the rates of pay of each Federal pay system covered by the Federal 
Pay Comparability Act of 1970, to be placed into effect on the first day of the first 
pay period that begins on or after January 1, 1972, notwithstanding the provisions 
of the alternative pay plan submitted by the President to the Congress on August 
31, 1971. The amount of such increases may not exceed the 5.5 percent ceiling 
established as a guideline by the Pay Board. The House bill contained no such 
provision, The conferees adopted the Senate provision with a clarifying amend- 
ment. 

It is intended that the comparability adjustments be made not only in the 
“statutory pay system,” as that term is defined under 5 U.S.C, 5801(c), to include 
the General Schedule, the Foreign Service, and the Department of Medicine and 
Surgery, Veterans Administration, but also in all other Federal pay systems 
covered by the Federal Pay Comparability Act of 1970. 
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The other pay systems are those under which rates of pay are fixed by ad- 
ministrative action under 5 U.S.C. 5307, which includes all such employees in 
the Executive, Legislative, and Judicial Branches (except employees whose 
pay is disbursed by the Secretary of the Senate or the Clerk of the House of 
Representatives) and employees of the government of the District of Columbia. 
In addition, it includes certain employees of the Architect of the Capitol, and 
employees of County Committees established under 16 U.S.C. 590h(b). 

Comparability adjustments also are authorized under sections 4 and 5 of the 
Federal Pay Comparability Act of 1970 for employees whose pay is disbursed by 
the Secretary of the Senate or the Clerk of the House of Representatives. The 
January, 1972, adjustment authorized by the provisions of this section will apply 
also to these employees. 

In addition to comparability adjustments in rates of pay, the Federal Pay 
Comparability Act of 1970 also authorizes comparable adjustments in minimum 
and maximum rates of pay, and in monetary limitations on, or monetary allow- 
ances for, pay applicable to certain classes of employees. It is intended that 
such limitations and allowances also be adjusted under the authority of this 
section. 

The provision in the Conference Report requires that the comparability ad- 
justments in pay, and the adjustments in monetary limitations or allowances, 
be placed into effect on the first day of the first pay period that begins on or 
after January 1, 1972. It is intended that this effective date will apply to all 
employees who are entitled to receive comparability adjustments under this 
legislation, including legislative employees covered by sections 4 and 5 of the 
Federal Pay Comparability Act of 1970. 


We point out that the above language represented an attempt by the 
conferees on the part of the House to adopt a clarifying amendment 
to the provision of the Senate bill. The Senate bill provided substan- 
tially as does section 3 of the Economic Stabilization Act Amend- 
ments as enacted. In response to a point of order raised by Congress- 


man Gross, the Speaker of the House ruled at page H12455 of the 
Songressional Record, December 14, 1971, as follows: 


The gentleman from Iowa (Mr. Gross) makes a point of order against the 
conference report on the bill S. 2891 on the ground that the conferees on the 
part of the House have exceeded their authority as defined in clause 3 of rule 
XXVIII by including matter not submitted to conference by either House. 

Specifically, the gentleman from Iowa asserts that the conferees have broad- 
ened that provision of the Senate bill which authorizes comparability adjust- 
ments in the rates of pay of each Federal statutory pay system covered by the 
Federal Pay Comparability Act of 1970 at a rate not in excess of 5.5 percent, 
effective after January 1, 1972. 

The House amendment contained no comparable provision. As stated in the 
joint statement of the managers on page 22, the conferees have adopted the 
Senate provision with a “clarifying amendment” to assure that the comparability 
adjustments be made not only in the “statutory pay systems” as that term is 
defined in 5 U.S.C. 5301(c), but also in “all other Federal pay systems” covered 
by the Federal Pay Comparability Act of 1970; namely, those under which 
rates of pay are fixed by administrative action under 5 U.S.C. 5307. This would 
include employees in the executive, legislative, and judicial branches and em- 
ployees of the District of Columbia whose pay is disbursed by administrative 
action. It wou'd also include employees whose pay is disbursed by the Secretary 
of the Senate or the Clerk of the House. 

The Chair is compel'ed to hold that the conferees, by deleting the word 
“statutory” in the Senate bill, have broadened the coverage of the compara- 
bility adjustments beyond the scope of the Senate bill or the House amend- 
ment. The Chair therefore sustains the point of order. 


Thus, section 3 was enacted without any change in the language 
as proposed by House Conference Report 92-745. The language in 
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section 3 as enacted required adjustments in the pay of employees 
subject to a Federal statutory pay system which is defined in the 
Federal Pay Comparability Act of 1970, Public Law 91-656, 5 U.S.C. 
5301, as relating to the General Schedule pay system, the Foreign 
Service pay system and the pay system of the Department of Medi- 
cine and Surgery, Veterans Administration. Moreover, we point out 
that the Federal Pay Comparability Act of 1970 does not provide for 
mandatory adjustments in the rates of compensation of employees 
whose pay is fixed by administrative action, but provides that their 
rates of pay may be adjusted as indicated below: 


§ 5307. Pay fixed by administrative action 


(a) Notwithstanding section 665 of title 31— 
(1) the rates of pay of— 


(A) employees in the legislative, executive, and judicial branches of 
the Government of the United States (except empioyees whose pay is 
disbursed by the Secretary of the Senate or the Clerk of the House of 
Representatives) and of the government of the District of Columbia, 
whose rates of pay are fixed by administrative action uncer law and are 
not otherwise adjusted under this subchapter ; 

+ * * * * © * 


(2) any minimum or maximum rate of pay (other than a maximum rate 
equal to or greater than the maximum rate then currently being paid under 
the General Schedule as a result of the pay adjustment by the President), 
and any monetary limitation on or monetary allowance for pay, applicable to 
employees described in subparagraphs (A), (B), and (C) of paragraph (1) 
of this subsection ; 


may be adjusted, by the appropriate authority concerned, effective at the begin- 
ning of the first applicable pay period commencing on or after the day on which 
a pay adjustment becomes effective under section 5305 of this title, by whichever 
of the following methods the appropriate authority concerned considers 
appropriate— 


(i) by an amount or amounts not in excess of the pay adjustment provided 
under section 5305 of this title for corresponding rates of pay in the appro- 
priate schedule or scale of pay ; 

(ii) if there are no corresponding rates of pay, by an amount or amounts 
equal or equivalent, insofar as practicable and with such exceptions and 
modifications as may be necessary to provide for appropriate pay relation- 
ships between positions, to the amount of the pay adjustment provided under 
section 5305 of this title ; or 

(iii) in the case of minimum or maximum rates of pay, or monetary 
limitations or allowances with respect to pay, by an amount rounded to the 
nearest $100 and computed on the basis of a percentage equal or equivalent, 
insofar as practicable and with such variations as may be appropriate, to the 
percentage of the pay adjustment provided under section 5305 of this title. 


(b) An adjustment under subsection (a) of this section in rates of pay, mini- 
mum or maximum rates of pay, and monetary limitations or allowances with 
respect to pay, shall be made in such manner as the appropriate authority con- 
cerned considers appropriate. 

(c) This section does not authorize any adjustment in the rates of pay of em- 
ployees whose rates of pay are fixed and adjusted from time to time as nearly 
as is consistent with the public interest in accordance with prevailing rates or 
practices. 

(d) This section does not impair any authority under which rates of pay may 
be fixed by administrative action. 
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At page 19 of the House Conference Report, No. 91-1685, to accom- 
pany H.R. 13000, which became the Federal Pay Comparability Act of 
1970, referees in bankruptcy are specifically stated to be included in the 
category of those employees whose pay is fixed by administrative 
action. 

Section 5307 of 5 U.S.C., as added by the Federal Pay Comparability 
Act of 1970, clearly reflects that administrative action is prerequisite to 
adjustments in the pay of employees such as referees in bankruptcy, 
the primary purpose of such addition being to provide authority to 
grant salary increases retroactive to the same date as might be author- 
ized for employees subject to statutory pay systems. It follows that 
under section 40 of the Bankruptcy Act any increases similar to those 
granted by section 3 of the act of December 22, 1971, would have to be 
approved by the Judicial Conference and would be subject to the 
proviso of section 40 of the Bankruptcy Act limiting salary fixing 
thereunder to intervals of 2 years. We do not regard the 2-year proviso 
in section 40 of the Bankruptcy Act as having been repealed or ren- 
dered inapplicable by the action of the President in transmitting his 
recommendation to the Congress in January 1969 as provided in section 
225(j) of the Federal Salary Act of 1967, Public Law 90-206, 81 Stat. 
613, for the reason hereinafter indicated. 

The Commission on Executive, Legislative, and Judicial Salaries 
was created by section 225 of the Federal Salary Act of 1967, 2 U.S.C. 
351, for the purpose of reviewing the rates of various top ranking 
positions in the executive, legislative, and judicial branches to deter- 
mine and provide the appropriate pay levels and relationships be- 
tween and among the respective offices and positions covered by such 
review, and their appropriate relationship to pay rates in the General 
Schedule. The act provides further that the Commission shall submit 
to the President a report of the results of each review, which shall 
be included by the President in the budget transmitted to Congress. 
In that regard subsection (j) provides as follows: 

(j) EFFECT OF RECOMMENDATIONS OF THE PRESIDENT ON EXIST- 
ING LAW AND PRIOR PRESIDENTIAL RECOMMENDATIONS.—tThe rec- 
ommendations of the President transmitted to the Congress immediately following 
a review conducted by the Commission in one of the fiscal years referred to in 
subsection (b) (2) and (3) of this section shall be held and considered to 


modify, supersede, or render inapplicable, as the case may be, to the extent 
inconsistent therewith— 

(A) all provisions of law enacted prior to the effective date or dates 
of all or part (as the case may be) of such recommendations (other than 
any provision of law enacted in the period specified in paragraph (1) of 
subsection (i) of this section with respect to such recommendations) * * *. 


In the budget for 1970, the President included a recommendation 
for salaries of various officials of the United States, among which 
was a maximum salary of $36,000 for full-time referees in bank- 








714 DECISIONS OF THE COMPTROLLER GENERAL [51 


ruptcy which became effective on February 14, 1972. See notes under 
11 U.S.C. 68 and 2 U.S.C. 358. 

Since the recommendation of the President affected only the maxi- 
mum salary limitation contained in subsection (a) of section 40 of 
the Bankruptcy Act, 11 U.S.C. 68(a), our view is that no basis exists 
for concluding that the 2-year proviso contained in subsection 40(b) 
has been modified, superseded or otherwise rendered inapplicable. The 
questions presented are answered accordingly. 


[ B-174236 J 


Transportation—Rates—Increases—Ex-Parte—Effective Date 





The intrastate shipments of several carloads of aviation fuel that had been 
originally shipped in interstate commerce under Government bills of lading 
to storage areas other than the points involved in the reshipments and com- 
mingled with other fuel shipments are independent shipments and are not a 
continuity of the original interstate transportation, which ended when the 
fuel was stored and, in addition, since the intrastate reshipments moved within 
the 30-day notice period of an Ex-Parte rate increases, the reshipments are not 
subject to the rate increase and the claim for additional freight charges based 
on the Ex-Parte rate increase is not applicable and may not be allowed. 


To the Cape Fear Railways, Inc., May 5, 1972: 


Further reference is made to your letter dated September 27, 1971, 
in which you request review of the settlement (TK-908952) by which 
our Office disallowed the $112.08 in additional freight charges claimed 
on the rail shipments which moved under Government bills of lading 
F-0703603 through F-0703606. Those shipments consisted of several 
carloads each of JP-4 aviation fuel transported from River Terminal 
at Fayetteville, N.C., to Pope Air Force Base, Fort Bragg, N.C., dur- 
ing November 1969. 

It is agreed that Southern Freight Association Section 22 Quota- 
tion A-3941 has application on the freight movements, but there is 
disagreement as to whether the increase provided in Ex-Parte 262 
is applicable. 

Our Office is advised by the Department of the Air Force that the 
shipments from River Terminal to Pope Air Force Base were not a 
part of through transportation from Texas. The shipments from 
Texas were consigned to Beaufort, N.C., and to Charleston, S.C., 
and at the time of departure from Texas, no other destinations were 
known. Upon arrival at the two named eastern seaboard points, the 
contents of the ocean tankers were pumped into storage tanks and 
commingled with other JP-4 fuel which was contained therein. The 
transportation service ended at those points and the fuel came to rest. 

As requisition orders were received from Government consuming 
installations and other bulk storage stations, new shipments were 





















































Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 715 


made under separate bills of lading via either pipeline, motor, rail 
or barge conveyances in the specified quantities requested by each 
installation. 

As the supplies of JP-4 fuel at River Terminal became depleted or 
low, additional quantities of the fuel were requested from either or 
both of the installations located at Beaufort, N.C., and/or Charleston, 
S.C. We understand that the shipments to River Terminal generally 
were transported by barge and that the fuel was pumped from the 
barges into storage tanks. The storage facility was operated by Chemp- 
halt of Carolina, Inc., for the Government. At the time of arrival at 
River Terminal, the ultimate destination of the JP-4 fuel was still 
not known, since both Pope Air Force Base and Simmons Army Air- 
field requisitioned JP-4 fuel as needed from River Terminal. On re- 
shipment from River Terminal, new transportation documents were 
again issued and the shipments were treated as separate freight move- 
ments rather than as a continuation of the previous transportation by 
ocean tanker and barge. 

The Government’s whole plan was to arrange storage points on the 
eastern seaboard from which distribution might be effected as re- 
quired, without any unnecessary delays in the supply. Under the plan 
there is neither necessity nor purpose in having continuity of trans- 
portation. The storage depots are the natural places for a change from 
interstate to intrastate transportation. There is nothing of record here 
that establishes an intent by the Government for continuous transpor- 
tation from Texas to Pope Air Force Base, North Carolina. 

The reshipment of an interstate shipment does not necessarily es- 
tablish a continuity of movement or present the shipment to a point 
within the same State from having an independent or intrastate char- 
acter. Chicago, M. & St. P. Ry. Co. v. Towa, 233 U.S, 334 (1914) ; At- 
luntie Coast Line R. v. Standard Oil Co., 275 U.S. 257 (1927). Own- 
ership of the property or the point of passage of title also is not 
determinative of whether the shipment is an interstate or intrastate 
movement. Pennsylvania R. v. Clark Bros., 288 U.S. 456, 466 (1915) ; 
B. & O. 8. W. R. vy. Settle, 260 U.S. 166 (1922). When the JP-4 fuel 
was unloaded from the ocean tankers, mixed with other fuel in the 
storage tanks, and therein stored, the interstate commerce ended for 
all purposes. General Oil v. Crain, 209 U.S. 211 (1908) ; Sonneborn 
Bros. v. Cureton, 262 U.S. 506 (1923); Petroleum Products Trans- 
ported within a Single State, 71 1.C.C. 17, 26-32 (1957). Thus, we 
conclude that the freight movements from River Terminal to Pope 
Air Force Base are intrastate in character. 

But whether the particular shipments from River Terminal to Pope 
Air Force Base are interstate or intrastate in character is not in our 
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view controlling as to the validity of your claim for additional charges 
as to the instant shipments. By amendment 5 to Quotation SFA-3941, 
issued on November 11, 1969, the railroads parties to the quotation 
purport to make the rates named therein subject to the increase in Ex- 
Parte 262 effective November 18, 1969. But Appendix “A” to Quota- 
tion A-3941 in a paragraph headed “Termination or Modification of 
Quotation” authorizes cancellation or modification of the quotation 
by either party on 30 days written notice to the other. It also provides 
that modification of the quotation may be accomplished by the rail- 
road parties to the quotation upon shorter notice subject to the mutual 
agreement of the parties. There is nothing of record, however, to 
establish that the Military Traffic Management and Terminal Service 
(MTMTS) concurred in the increase on any shorter notice than 30 
days. Therefore, the increase was not effective until 30 days after no- 
tice of the increase was furnished MTMTS by the carriers. 

Since the notice was not given earlier than November 11, 1969, it 
was not effective as to shipments moving within 80 days of such date. 
The increase thus is not applicable on the shipments involved which 
as indicated above moved during November 1969. 

The disallowance of your claim for $112.08 therefore was proper 
and is sustained. 


[ B-175552 J 


Transportation—Dependents—Military | Personnel—Children— 
Member’s Duty Station Change During Children’s Visit 


A divorced naval officer whose former wife was given legal custody, care, and 
control of their children under a court order permitting them to visit with him 
during their summer vacation is considered to be a member without dependents 
within the meaning of paragraph M9001-2 of the Joint Travel Regulations and, 
therefore, the fact that the children accompanied the officer when his permanent 
duty station was changed during their visit does not entitle him to reimburse- 
ment for their transportation or to a dislocation allowance for the children under 
M9004—2-1, since the travel of the children was not to establish a residence and 
neither their visiting status nor their residence was changed. However, since 
the officer was not assigned public quarters he is entitled pursuant to 37 U.S.C. 
407 to a dislocation allowance as a member without dependents equal to his 
quarters allowance for 1 month. 


To Lieutenant (jg) J. Glass, Department of the Navy, May 9, 1972: 


This refers to your letter dated December 10, 1971, which was for- 
warded here by 4th endorsement, dated March 23, 1972, of the Per 
Diem, Travel and Transportation Allowance Committee, requesting 
an advance decision as to the legality of payment of dependent travel 
and dislocation allowance to Commander Lloyd W. Stetzer, MC, USN, 
under the described circumstances. Your request has been assigned 


PDTATAC Control No. 72-12. 
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BUPERS Order 125897, dated April 12, 1971, ordered Commander 
Stetzer when directed in July 1971 to proceed from Naval Air Station, 
Memphis, Tenn., and report to Naval Station, Key West, Fla., for 
duty. Second endorsement, dated July 2, 1971, directed him to detach 
July 30, 1971, and carry out his basic orders. Third endorsement, dated 
August 9, 1971, shows that he reported at the Naval Station, Key West, 
Fla., August 7, 1971, for duty. 

You say that on August 9, 1971, payment of dependent travel and 
dislocation allowance was made to Commander Stetzer on behalf of 
three sons, Michael, Eric and Scott and that his present wife, Com- 
mander Grace Stetzer, received mileage and dislocation allowance 
(single) in her own right. Also you say that a permanent change of 
station was effected from Naval Air Station, Memphis, Tenn., to Naval 
Hospital, Key West, Fla., and that a permanent residence was estab- 
lished in Key West. Payment of dependents’ travel and dislocation 
allowance for Commander Stetzer’s three sons was subsequently dis- 
allowed, apparently his pay record has been checked the amounts 
paid, and he has resubmitted a claim for payment. 

You also say that dependency certificate (NAVCOMPT 1040) filed 
October 1, 1971, shows that Commander Stetzer was divorced in Craig- 
head County, Arkansas, on July 2, 1963, and that his former wife, 
Mrs. Marie Jo Stetzer, was given legal custody, care and control of 
the children. A copy of a court order filed April 6, 1970, in the case of 
Marie Jo Stetzer v. Lloyd W. Stetzer, No. 13087, decreed, among other 
things, that Commander Stetzer is to have the custody and the right 
to have the children visit him for the first 2 months of their summer 
vacation, rather than for their entire summer vacation, as originally 
ordered and decreed. 

Since Commander Stetzer does not have custody of his children for 
a major portion of the year, you expressed doubt as to whether the 
2-month period of custody can be considered in establishing entitlement 
for dependents’ travel and dislocation allowance. 

Section 406, Title 37, U.S. Code, provides, in part, that a member of 
a uniformed service who is ordered to make a change of permanent 
station is entitled to transportation in kind for his dependents, to reim- 
bursement thereof, or to a monetary allowance in place of transporta- 
tion in kind, subject to such conditions and limitations as are pre- 
scribed by the Secretaries concerned. Pursuant to 37 U.S.C. 407, under 
regulations prescribed by the Secretary concerned, a member of a uni- 
formed service whose dependents make an authorized move in con- 
nection with his change of permanent station is entitled to a disloca- 
tion allowance equal to his basic allowance for quarters for 1 month as 
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provided for a member of his pay grade and dependency status in 37 
U.S.C. 403. 

A member without dependents who is transferred to a permanent 
station where he is not assigned Government quarters is entitled to a 
dislocation allowance equal to his quarters allowance for 1 month. For 
the purposes of section 407, it provides that a member whose depend- 
ents may not make an authorized move in connection with his change 
of permanent station is considered a member without dependents. 

The regulations authorized to be prescribed are contained in the 
Joint Travel Regulations, Volume 1. Paragraph M7000 of those regu- 
lations provides that, other than for specifically enumerated excep- 
tions, members of the uniformed services are entitled to transportation 
of dependents at Government expense upon a permanent change of 
station for travel performed from the old station to the new permanent 
station or between points otherwise authorized in the regulations. 
Among the exceptions, item 12 provides that members of the uniformed 
services are not entitled to reimbursement for any travel of dependents 
between points otherwise authorized in the regulations to a place at 
which they do not intend to establish a residence and that travel ex- 
penses of dependents for a pleasure trip or for purposes other than 
with the intent to change the dependents’ residence, as authorized 
in the regulations, may not be considered an obligation of the 
Government. 

Paragraph M9001-2 provides that the term “member without de- 
pendents” means a member, regardless of pay grade, who has no 
dependents or who is not entitled to transportation of dependents 
under the provisions of paragraph M7000 in connection with a change 
of permanent station. Paragraph M9004-2-1 specifically provides that 
the dislocation allowance is not payable to a “member with depend- 
ents” in connection with permanent change-of-station travel performed 
under conditions under which Commander Stetzer’s children per- 
formed travel to his new permanent station, namely, for a purpose 
other than to establish their permanent residence. 

Under the terms of the court order Commander Stetzer’s children 
were only visiting him in July 1971 at his old station, Naval Air 
Station, Memphis, Tenn. Such visit was not required but was merely 
permitted. His former wife, Marie Jo Stetzer, retained legal custody, 
care and control of the children except for a short visit with their 
father each summer. While it may be that Commander Stetzer is obli- 
gated under the divorce decree to pay child support and while the 
children actually accompanied him on his change of permanent station, 
the travel involved had no effect to change their visiting status to a 
dependency status within the meaning of 37 U.S.C. 406 and 407, nor 
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did they travel to Key West, Florida, for the purpose of changing their 
residence from that of their mother. The travel involved was only a 
part of the permitted visit for which travel reimbursement is not au- 
thorized under the regulations. Likewise, there is no authority for 
payment of dislocation allowance as a member with dependents pur- 
suant to paragraph M9004-2-1, Joint Travel Regulations. 

However, it does not appear that Commander Stetzer was assigned 
public quarters in Key West, Fla. Since he comes within the definition 
of a member without dependents contained in paragraph M9001-2 he 
is entitled to dislocation allowance as a member without dependents 
provided he was not assigned public quarters. See B-164258, Octo- 
ber 25, 1968, copy herewith. 

Accordingly, the travel voucher is returned and may be paid on the 
basis above indicated if otherwise correct. 


[ B-174680 } 


Contracts—Awards—Labor Surplus Areas—Certificate of Eligi- 
bility—Submission With Bid Requirement 


A small business concern that failed to submit a current certification of first pref- 
erence eligibility status with its bid under the labor surplus area set-aside 
portion of a procurement for air conditioners to evidence commitment to employ- 
ing disadvantaged individuals as required by the invitation for bids (IFB) in 
accordance with paragraph 1-804.2(d) of the Armed Services Procurement Regu- 
lation, properly was evaluated as a Group 7 priority bidder—a small business 
concern that is not located in a labor surplus area—and, therefore, not entitled 
to priority in negotiations since the submission with a bid of a certificate of eligi- 
bility for first preference is a matter of responsiveness and is required for deter- 
mination of bidder eligibility for an award of a labor surplus area set-aside. 
Therefore, an award to the only other Group 7 bidder on the basis of being 
the low bidder on the same item in the unrestricted portion of the IFB is 
appropriate. 


Contracts—Awards—Labor Surplus Areas—Certificate of Eligi- 
bility—Validity Determination 


Where the contracting officer knew a first preference eligibility certificate sub- 
mitted under a labor surplus area set-aside was invalid, the precedent established 
in 50 Comp. Gen. 559 is not for application, for although in that decision the 
award was made on the basis of an invalid labor surplus area certificate, the 
certificate was accepted in good faith by the contracting officer and, therefore, 
the contract awarded was not void ab initio but only voidable at the option of the 
Government and the cancellation of the award was not necessary. 


To the Therm-Air Manufacturing Company, Inc., May 10, 1972: 


We refer to your letter of December 22, 1971, protesting against 
award of a contract under invitation for bids (IFB) No. DSA400-72- 
B-1003, issued August 20, 1971, by the Directorate of Procurement 
and Production, Defense General Supply Center (DGSC), Richmond, 
Virginia, for 13 line items of mechanically refrigerated air condi- 
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tioners. The protest pertains to line item 10 which was set aside for 
award to labor surplus area concerns. 

Award of the labor surplus area set-aside portion of the procure- 
ment was governed by the priorities established in Clause C8-3 of the 
IFB, in part, as follows: 


Negotiations for award of the set-aside portion will be conducted only with 
labor surplus area concerns (and small business concerns to the extent indicated 
below) who have submitted responsive bids * * * on the non-set-aside portion 
at a unit price no greater than 130 percent of the highest unit price at which an 
award is made on the non-set-aside portion. * * * Negotiations for the set-aside 
portion will be conducted with such bidders in the following order of priority : 

Group 1. Certified-eligible concerns with a first preference which are also small 
business concerns. 

Group 2. Other certified-eligible concerns with a first preference. 

Group 3. Certified-eligible concerns with a second preference which are also 
small business concerns. 

Group 4. Other certified-eligible concerns with a second preference. 

Group 5. Persistent or substantial labor surplus area concerns which are also 
small business concerns. 

Group 6. Other persistent or substantial labor surplus area concerns. 

Group 7. Small business concerns which are not labor surplus area concerns. 


Bidders were also required to submit DGSC form 350, Production 
Facilities and Transportation Data, in which the following statement 
was included in section B: 


Labor Surplus Area or Partial Small Business Set-Asides. 

1. If a portion of the procurement has been set aside for labor surplus area or 
small business concerns and if the offeror desires to be considered for award of 
such set-aside portion as a labor surplus area concern, the offeror must: 

a. Furnish with his offer evidence that he or his first-tier subcontractor is a 
certified concern in accordance with 29 CFR 8.7(b) (ASPR 1-801.1(i)) and 
identify below the address in or near a “section of concentrated unemployment or 
underemployment,” as classified by the Secretary of Labor, at which the costs 
he will incur on account of manufacturing or production (by himself if a certified 
concern or by certified concerns acting as first-tier subcontractors) amount to 
more than 25 percent of the contract price. 


Under the section entitled “Prime Manufacturer Costs,” Therm-Air 
identified its plant in Newark, N.J., and indicated that 26 percent of 
the manufacturing or production costs for the items set aside for labor 
surplus area concerns would be incurred at that plant. The following 
requirement was also made in section B of the form: 


2. Failure to identify the locations as specified above will preclude considera- 
tion of the offeror as a labor surplus area concern. In addition, if eligibility is 
based on status as a certified-eligible concern, failure to furnish evidence of 
eligibility will preclude consideration of the offeror as a certified-eligible con- 
cern, * * °, 


Heat Exchangers, Inc. (Heat Exchangers), a small business con- 
cern, qualified for Group 7 priority for the set-aside portion. However, 
Therm-Air stated in the cover letter submitted with its bid that, as a 
small business firm in a labor surplus area, it was entitled to Group 1 
priority for negotiations. During evaluation of the bids, procurement 
officials noted that the certificate of eligibility furnished by Therm-Air 
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in support of its claim to Group 1 priority expired on August 10, 1971, 
more than a month before opening of bids. In an informal conversa- 
tion in November 1971, the contracting officer mentioned to a rep- 
resentative of Therm-Air that its certificate of eligibility expired 
before opening of bids and that Therm-Air could not be considered 
for Group 1 preference for negotiations. Subsequently, in a letter of 
November 16, 1971, Therm-Air submitted a “current” certificate of 
eligibility, effective November 12, 1971, through May 12, 1972. In a 
second letter of November 24, 1971, Therm-Air submitted a “corrected 
copy” of the certificate of eligibility, effective August 11, 1971, through 
February 11, 1972. The accompanying letter stated that the “correction 
was initiated by the New Jersey State Employment Service to correct 
an error they made on their previous issuance of this certificate.” The 
contracting officer concluded that Therm-Air remained ineligible for 
Group 1 preference because it did not submit evidence of its eligibility 
at the time of bid opening. Further, it was determined that Therm-Air 
did not qualify for Group 5 preference as a firm in a persistent or 
substantial labor surplus area because it did not indicate that it would 
perform 50 percent of the contract in an area of persistent or sub- 
stantial labor surplus as required by Armed Services Procurement 
Regulation (ASPR) 1-804.2. Therefore, the contracting officer con- 
cluded that Therm-Air was in Group 7 priority as a small business 
concern not located in a labor surplus area. 

Because only Heat Exchangers and Therm-Air submitted unit bids 
on item 0010 which were no greater than 130 percent of the highest 
unit price at which an award was made on the unrestricted portion of 
the IF B, only these firms were eligible for the set-aside portion. Nego- 
tiations were subsequently initiated with both firms according to their 
rank as low bidders under Group 7 priority for small business concerns 
not in labor surplus areas. Therefore, the set-aside portion of item 
0010 was offered to Heat Exchangers as low bidder on the same item 
in the unrestricted portion of the IFB. 

Therm-Air protests against the proposed award to Heat Exchangers 
of item 0010, offered under Group 7 priority, because it alleges that 
the item should have been offered to it under Group 1 priority as a 
properly certified small business concern in a labor surplus area. As 
part of its protest, Therm-Air also contends that the provisions of the 
IFB and their interpretation by DGSC are not consistent with con- 
gressional policy and directives of the Department of Labor for pro- 
curements set aside for labor surplus areas. 

Portions of procurements are set aside for labor surplus areas under 
the broad language of the Defense Production Act of 1950 (50 
U.S.C.A. App. 2062, as amended) in which Congress directed that 
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departments and agencies shall apply, “when practicable and con- 
sistent with existing law and the desirability for maintaining a sound 
economy, the principle of the geographical dispersal of such facilities 
in the interest of national defense.” In Defense Manpower Policy 
No. 4 (DMP-4), 382A CFR ch. 1, the policy of encouraging the award- 
ing of contracts in sections of concentrated unemployment or under- 
employment and in areas of persistent or substantial labor surplus was 
implemented by assigning to the Secretary of Labor specific duties, 
including classifying areas of unemployment and establishing regula- 
tions for the order of preference under which contracts should be 
awarded to bidders. The following duty is also assigned to the Secre- 
tary of Labor: 

Certify employing establishments which have agreed to perform contracts in 
or near sections of concentrated unemployment or underemployment and which 


have agreed to comply with regulations of the Secretary of Labor with respect 
to the employment of disadvantaged applicants. 


The policy is further implemented in 29 CFR Part 8, in which defini- 
tions and specific criteria are established. In section 8.9 procedures for 
certifying a firm’s plan to employ disadvantaged individuals are pro- 
vided, including the following: 


(b) Certificates of eligibility shall be valid for a period of 6 months * * *. 


* * = * * * + 


(c) No certificate which would afford an employing establishment first prefer- 
ence under § 8.8 shall be issued to any establishment whose plans for the employ- 
ment of disadvantaged individuals do not provide that at least 25 percent of the 
total number of new hires each month beginning with the date of certification 
and continuing until the expiration of the validity period or completion of an 
awarded contract or subcontract whichever is later shall be disadvantaged 
individuals identified and referred to the employing establishment pursuant 
to §8.7(b). 


Finally, in TRAINING AND EMPLOYMENT SERVICE PRO- 
GRAM LETTER No. 2558, February 27, 1970, guidelines for certify- 
ing firms for preference under DMP-4 were explained, including the 
following requirements for certification : 


To be eligible for first or second preference, an employer must submit with 
his bid a copy of certificate of preference issued by the Department of Labor 
or its authorized representative to the bidding employer * * *. To be certi- 
fied in the first or second preference group, an employer must meet the con- 
ditions outlined below : 


A. First Preference Group Certificate 
* * * * * * * 


2. Irrespective of whether a contract is awarded as a result of the certi- 
fication, the employer must agree, in writing, to comply with the following 
provisions : 

a. The employer will hire, in the certified establishment, a proportion 
of disadvantaged residents from the classified labor surplus area equal- 
ing at least 25 percent of the total new hires each month, beginning 
with the first full month following the date of certification and con- 
tinuing until the expiration of the validity period of the certificate or 
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the completion of an awarded contract or subcontract, whichever is 
later. * * *, 

cs + * * € + * 


ce. The employer will furnish the certifying ES office, by the tenth of 
each month, a report of new hire activity for the previous calendar 


month, * * * 

Our Office has held consistently that submission with the bid of a 
bidder’s certificate of eligibility for first preference is a matter of re- 
sponsiveness and required for evaluation of a bidder’s eligibility for 
award of that portion of a procurement set aside for labor surplus area 
concerns. See 47 Comp. Gen. 543. (1968), 51 Comp. Gen. 344 (1971). 
The requirement stated in the IFB that the certificate must be sub- 
mitted with the bid is in accordance with ASPR 1-804.2(d) which is 
similar to the language, quoted above, in the regulations of the De- 
partment of Labor. We consider the ASPR regulation consistent both 
with congressional policy and regulations of the Department of Labor. 
In this regard, when acquiring a privileged negotiating position, the 
certified-eligible bidder with first preference, whether or not he is per- 
forming a contract, commits himself to hiring disadvantaged indivi- 
duals for 25 percent of all positions for which he hires during each 
month he is certified and to identify these individuals in a report to 
the Department of Labor. If, as Therm-Air contends, a bidder should 
be required only to show by an outdated certificate that at some time 
past he was actually certified, the purpose of the labor surplus area 
provisions would be defeated because there would be no commitment 
by the bidder at the time the bid is submitted that disadvantaged in- 
dividuals in the area of the bidder’s facility would be hired. For the 
same reason, the contention made by Therm-Air that submission of an 
outdated certificate was merely a mistake by the bidder which could be 
corrected by submitting a “corrected” or even backdated certificate is 
invalid. In the present case, Therm-Air was not bound to hire dis- 
advantaged persons during the period from August 10, 1971, when 
Therm-Air’s certificate expired, to September 20, 1971, when a valid 
certificate should have been submitted with the bid, and therefore 
the purpose for which the Government grants certified-eligible status 
to firms was defeated. Furthermore, an official of the Manpower Ad- 
ministration in the Department of Labor has notified us informally 
that, in any event, backdating of your certificate was improper because 
backdating is considered to be appropriate only in circumstances in 
which an agency of the Government has previously placed the em- 
ployer in the wrong preference category. Backdating should not, 
however, be used to cover the employer’s failure to keep his certifica- 
tion current. 





724 DECISIONS OF THE COMPTROLLER GENERAL {51 


In support of its protest Therm-Air cites our decision in 50 Comp. 
Gen. 559 (1971) that although an award was made on the basis of an 
invalid labor surplus area certificate, it was not necessary that the 
contract be canceled because, as the certificate was accepted in good 
faith by the contracting officer, the contract was not void ab initio but 
only voidable at the option of the Government. We do not accept that 
precedent as binding in the present case. That decision should be 
distinguished from the present case in which the contracting officer 
knew before award that the certificate was invalid. 

In its letter of February 4, 1972, responding to the administrative 
report, Therm-Air asserts that at the time of bid opening it was cur- 
rently performing under a labor surplus area set-aside contract 
awarded to it as a firm entitled to first-preference status. On this 
basis, Therm-Air was required, at the time the present bid was sub- 
mitted, to hire disadvantaged individuals for 25 percent of employ- 
ment openings under 29 CFR 8.9, quoted above. Therm-Air argues 
from this fact that no other proof of first-preference certification was 
necessary for it to receive priority for negotiation of the award set 
aside for labor surplus areas. However, we find no indication in Therin- 
Air’s bid that it was currently performing under the requirements of 
a first-preference certificate at its Newark facility and the contracting 
officer could not reasonably be expected to be aware of that fact. 
Furthermore, in recent decisions our Office has again upheld the re- 
quirement that current certification of first-preference status must be 
actually submitted with the bid in order to support a bidder’s right to 
priority in negotiation. See 51 Comp. Gen. 335 (1971); and 51 id. 
344 (1971). 

Because Therm-Air did not submit a valid certification with its 
bid, the contracting officer properly refused to consider it a certified- 
eligible concern, entitled to priority in negotiations. Accordingly, we 
consider the proposed award to Heat Exchangers for that portion of 
item 0010 set aside for labor surplus areas to be appropriate. 


[ B-174738 J 


Transportation—Rates—Section 22 Quotations—Shipping Point 
Not Tender Listing 


A claim for the freight overcharges deducted pursuant to 49 U.S.C. 66 in payment 
of a shipment of pallets of empty projectiles from Twin Cities Army Ammuni- 
tion Plant, Minnesota, under a Government bill of lading that made reference 
to a section 22 L.C.C. (49 U.S.C. 22) special tariff rate—I.C.C. 185—for ship- 
ments originating from New Brighton, Minnesota, located 24% miles from the 
plant, was properly disallowed. Interpreting the tender—a continuous unilateral 
offer—as any other contract document to determine the intent of the parties, 
evidences the plant and New Brighton are not different locations since it is 
common knowledge ammunition plants are not located within municipalities, 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 725 


the Government agent believed the special tariff rate applied or other carriers 
would have been tendered the shipment, and the carrier’s agent did not object 
to the bill of lading reference to the I1.C.C, 185 tender, issued to secure the 
ammunition traffic. 


To the Red Ball Motor Freight, Inc., May 10, 1972: 

We refer again to your letter of December 3, 1971, in which you 
request review of our settlement certificate of October 18, 1971, our 
claim No. TK-927192. The settlement disallowed your claim for 
$318.06, the balance of freight charges allegedly due your company 
for transporting a truckload of 62 pallets of empty projectiles from 
Twin Cities Army Ammunition Plant, Minnesota, to the Louisiana 
Army Ammunition Plant, Doyline, La. The projectiles weighed 39,990 
pounds, the pallets, 1,860 pounds, and the dunnage, 300 pounds. The 
transportation services were performed in September 1968 and were 
authorized by Government bill of lading No. E-9994453 which, in ad- 
dition to the usual entries, refers in the tariff or special rate authorities 
space to “United Buckingham Tender ICC85 eff 3/10/67.” 

For these transportation services you collected freight charges of 
$1,205.49, based on a rate of $2.86 per 100 pounds applied to the total 
weight of the shipment. When reached in the audit (see section 322 of 
the Transportation Act of 1940, as amended, 49 U.S.C. 66), our Trans- 
portation Division found that lower charges of $878.85 were applica- 
ble to the shipment. The lower charges are based on United Buck- 
ingham Freight Lines Section 22 Quotation I.C.C. 185 (Tender I.C.C. 
185) (the reference on the bill of lading is an obvious typographical 
error) which, effective March 10, 1967, names a rate of $2.10 per 100 
pounds, truckload minimum weight, 40,000 pounds, on shipments of 
projectiles, or rocket heads, empty or sand loaded or solid, moving 
from New Brighton, Minn., to Doyline, La., via United Buckingham 
Freight Lines to Kansas City, Mo., Red Ball Motor Freight, Inc., 
beyond. A dunnage allowance of 300 pounds is applicable and was 
taken. 

You were notified of the overcharge of $326.64; after your protests 
were duly considered, the amount of the overcharge was collected by 
deduction (49 U.S.C. 66) and your claim for part of the amount 
deducted was disallowed in the settlement here under review. 

You contend that since the bill of lading indicates that the ship- 
ment did not originate at New Brighton, Minn., the rate in Tender 
I.>.C. 185 is not applicable to the shipment. You enclose a copy of a 
map which you say indicates that Twin Cities Ammunition Plant and 
New Brighton are two distinctly different locations and you allege 
that “* * * rates cannot be made on an intent,” a reference to the 
Division’s reliance on a letter dated April 7, 1970, from United Buck- 


475-947 O- 73 - 48 
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ingham to the Military Traffic Management and Terminal Service 
(MTMTS) in which that carrier says that Tender I.C.C. 185 “* * * 
was issued with the intent that it was to apply on shipments originating 
at the Twin Cities Army Ammunition Plant, Minneapolis, Minn., as 
well as from New Brighton, Minn.” 

Tenders like Tender I.C.C. 185 are rate quotations made to the 
United States by carriers under section 22 of the Interstate Commerce 
Act, as amended, 49 U.S.C. 22, and are continuing unilateral offers to 
perform transportation services at named ratings or rates subject to 
the terms and conditions named therein. C & H Transportation Co. v. 
United States, 193 Ct. C). 872, 486 F. 2d 480 (1971). The principles 
followed in interpreting them are no different from those presented 
in the interpretation of any other document. 44 Comp. Gen. 419, 420 
(1965). 

A fundamental principle used in the interpretation of contracts 
generally is the ascertainment of the parties’ intention. Crown Iron 
Works Co. v. Commissioner of Internal Revenue, 245 F. 2d 357, 359 
(1957). This may be done by looking to the circumstances surround- 
ing the making of the agreement, including the object, nature and 
subject matter of the writing, and the situation in which the parties 
were at the time of contracting. Pekar v. Local U. No. 181, Int. U. of 
United Brewery, Etc. Wkrs., 311 F. 2d 628, 636 (1962). The terms of 
the contract must receive the construction which is most probable and 
natural under the circumstances so as to attain the object which the 
parties to it had in contemplation in making it. Decatur Bank v. 
St. Louis Bank, 88 U.S. 294, 298 (1874); Old Dutch Farms, Ine. v. 
Milk Drivers & Dairy Emp. U. Local 584, 222 F. Supp. 125 (1963). 

Applying these principles here, it is clear that the $2.10 rate in 
Tender I.C.C. 185 is applicable to this shipment. 

We note first that the Twin Cities Army Ammunition Plant was 
reactivated in 1966, that it is located about 214 highway miles north 
of New Brighton, Minn., and that it is common knowledge that am- 
munition plants usually are not located within municipalities. See 
O.K. Transfer & Storage Co., Inc., Com. Car Application, 32 M.C.C. 
107, 113 (1942), where the Interstate Commerce Commission in author- 
izing territory for transportation of explosives recognized that “* * * 
points of origin * * * are not entirely exact because municipalities 
usually require powder magazines or mills to be located beyond the 
city limits.” 

More importantly, however, is the fact that the Government agent 
responsible for the shipment believed that the rate offered in Tender 
L.C.C. 185 applied from the Army Ammunition Plant. (We note that 
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at least seven other similar shipments were made.) If the Government 
agent believed otherwise, this shipment as well as the others most 
likely would have been tendered to other carriers ready, willing, and 
able to transport them at the $2.10 rate. 

Bill of lading No. E-9994453 itself shows that the parties agreed at 
the time of shipment that Tender No. 185 was applicable to the 
shipment. 

When the bill of lading was tendered to United Buckingham’s agent 
for his acceptance, he was on notice by reason of the pertinent refer- 
ence to Tender No. 185 in the bil] of lading that the Government’s 
agent contemplated the transportation of the shipment under the 
terms of the tender. And United Buckingham’s agent raised no objec- 
tion to the reference to the tender. 

The competitive nature of this traffic, the fact that no Government 
facilities for receipt and shipment of ammunition so far as we know 
are located at New Brighton and the other circumstances involved 
clearly negate the idea that United Buckingham with the concurrence 
of W. P. Furrh, Assistant General Traffic Manager of Red Ball, per- 
formed a useless act in issuing Tender I.C.C. 185; indeed, the record 
shows that it was issued with the intent to secure ammunition traffic 
from the Twin Cities Ammunition Plant. This conclusion is supported 
by United Buckingham’s letter of April 7, 1970, to MTMTS which 
serves to clarify the carrier’s intent in making the offer. See C & H 
Transportation Co., Ine. v. United States, supra; Pennsylvania Rail- 
road Company v. United States, 165 Ct. Cl. 1, 10 (1964) ; and Union 
Pacific Railroad Company v. United States, 152 Ct. Cl. 523, 287 F. 2d 
593 (1961). 

In these circumstances and because the settlement of October 18, 
1971, is not otherwise shown to have been erroneous, it is sustained. 


[ B-172671 J 


Compensation—Overtime—Traveltime—Assignment Not Primary 
Function of Employee 


An attorney whose travel away from his permanent duty station to obtain the 
affidavit of a witness involved returning to headquarters after the end of his 
normal tour of duty may not be paid overtime compensation or allowed com- 
pensatory time under 5 U.S.C. 5542(b)(2)(B) for the return trip home, even 
though the initial travel qualified as hours of employment, since his duties 
as an attorney are primarily to perform legal functions and not to transport 
documents, and the fact that the transportation of the affidavit was necessary 
to the performance of his duties did not convert the return trip to hours of 
employment within the meaning of 5 U.S.C. 5542(b)(2)(B)(i), which au- 
thorizes the payment of overtime compensation for time spent in a travel status 
only when the travel involves the performance of work while traveling. 
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Compensation—Overtime—Traveltime—Administratively Control- 
lable 


In applying 5 U.S.C. 5542(b) (2) (B) (iv), which authorizes the payment of 
overtime when travel after the end of a normal tour of duty “results from an 
event which could not be scheduled or controlled administratively,’ the term 
“event” although including anything which necessitates an employee's travel, 
requires the existence of an immediate official necessity in connection with the 
event requiring the travel, and if the necessity is not so immediate as to pre- 
clude the proper scheduling of the travel, the time in travel does not qualify 
as hours of employment, and the phrase “could not be scheduled” contemplates 
more than the fact that administrative pressures make scheduling in accord- 
ance with 5 U.S.C. 6101(b) (2) difficult or impractical, or emergency situations. 
Events considered beyond administrative control are discussed in Federal Per- 
sonnel Manual Supplement 990-2. 


Compensation—Overtime—Traveltime—Administratively Control- 
lable 


In view of the policy expressed in 5 U.S.C. 6101(b) (2) that to the maximum 
extent practicable travel should be scheduled within the regularly scheduled 
workweek of an employee, per diem costs which might be necessary to comply 
with the policy are not considered unreasonable. However, should an uncon- 
trollable event necessitate an employee's travel, notwithstanding, there is suffi- 
cient notice to permit the scheduling of the travel during his regularly scheduled 
duty hours, where such scheduling would result in the payment of at least 2 
days additional per diem, the travel may be required during off duty hours 
and compensated for at overtime rates. 


Officers and Employees—Traveltime—Administrative Determina- 
tion—Employee Compliance Requirement 


Although pursuant to 5 U.S.C. 6101(b) (2) travel should not be scheduled at 
times outside of an employee's regularly scheduled workweek as the section does 
not require or permit the payment of compensation for such travel, at the same 
time an employing agency has the discretionary authority to determine when 
it is impracticable to schedule official travel within the employee's workweek 
and to order travel that is noncompensable as overtime. However, the official 
requiring the noncompensable travel is required to comply with 5 CFR 610.123 
and record his reasons for ordering the travel and furnish a copy of his state- 
ment to the employee, who in turn would not be justified in refusing to perform 


the properly ordered travel. 
To the Chairman, National Labor Relations Board, May 11, 1972: 


We refer to your letter of March 3, 1972, requesting our determina- 
tion as to the legality of payment of overtime compensation and/or 
allowance of compensatory time for travel performed by Mr. Amedeo 
Greco, an attorney with your Regional Office in Milwaukee, Wis. 
With your letter you forwarded Mr. Greco’s memorandum of De- 
cember 23, 1971, which sets forth his own interpretation of 5 U.S.C. 
5542(b)(2)(B) upon which he bases his request for compensatory 
time. 

Section 5542 of Title 5 of the United States Code, governing over- 
time compensation, provides in pertinent part as follows: 


§ 5542. Overtime rates; computation. 


(a) Hours of work officially ordered or approved in excess of 40 hours in an 
administrative workweek, or * * * in excess of 8 hours in a day, performed by 
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an employee are overtime work and shall be paid for, except as otherwise pro- 
vided by this subchapter, at the following rates : 


* + = 7 * * + 
(b) For the purpose of this subchapter— 


* * * * * * * 


(2) time spent in a travel status away from the official-duty station of an 
employee is not hours of employment unless— 


* * + . * * . 


(B) the travel (i) involves the performance of work while traveling, 
(ii) is incident to travel that involves the performance of work while 
traveling, (iii) is carried out under arduous conditions, or (iv) results 
from an event which could not be scheduled or controlled 
administratively. 


In the course of investigating a case which he was assigned, Mr. 
Greco determined that it was necessary to interview a witness and 
to take an affidavit of that witness. He, therefore, scheduled an ap- 
pointment with the witness as their schedules mutually permitted. He 
drove from Milwaukee, Wis., his permanent duty station, to Apple- 
ton, Wis., the only site where the witness was available. The 
drive to Appleton of approximately 2 hours and the taking of the 
sworn statement of the witness were completed during Mr. Greco’s 
normal duty hours. After completing his business in Appleton, Mr. 
Greco returned to Milwaukee, arriving about 114 hours after the end 
of his normal tour of duty. He subsequently requested and was denied 
compensatory time off for that amount of time. He has appealed from 
that denial. 

Mr. Greco’s request for compensatory time is predicated upon the 
thesis, set forth in his memorandum, that the travel which he per- 
formed may be viewed as coming within either the provision of sub- 
paragraph 5542(b)(2)(B)(i) or of subparagraph 5542(b) (2) (B) 
(ii), quoted above. In addition to requesting our determination as to 
the compensability at overtime rates for the traveltime involved, you 
ask to be advised regarding the interpretation of the language of sub- 
paragraph 5542(b) (2) (B) (iv), quoted above. 

We have given careful consideration to Mr. Greco’s view. However, 
we note that subparagraph 5542(b) (2) (B) (ii) provides that travel- 
time is hours of employment if it is “incident to travel that involves 
the perforinance of work while traveling.” Mr. Greco is contending 
that such provision was intended to include all travel which is incident 
to work. He makes this argument by drawing an analogy between his 
travel and that of a truckdriver in an example given in Federal Per- 
sonnel Manual Letter 550-36 (superseded and incorporated in FPM 
Supplement 990-2). In pertinent part he states the following: 


Rather, more on point to the case herein is the very language * * * in Federal 
Personnel Manual Letter No. 550-386 which states, inter alia that ‘an employee 
shall be paid for time in travel status outside of his regular work schedule if 
the travel involves the preformance of work while traveling * * * (or) is in- 
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cident to travel that involves performance of work when traveling (such as a 
truckdriver riding in a truck to a destination to pick up another truck and 
drive it back to his original duty station. * * *” 

It is clear that the driver's traveltime spent in reaching the truck would be 
compensated for. Why ? Because the purpose of his trip was to get the truck * * * 
and then bring it back. Inasmuch as the object of his trip—the bringing back of 
the truck—could not have been accomplished unless he was transported to the 
truck—his travel to the location of the truck involved work which was “incident” 
to work. And, because the driving of the truck to the original duty point was also 
an integral part of his duties, he would obviously be paid for such time as that, 
too, involved work which was “incident” to travel, i.e., bringing the truck back to 
the duty station * * *. 

How does this bear on the case herein? Simply put a lawyer * * * who takes 
affidavits for the investigation of a case is performing duties analogous to those 
of a truckdriver. * * * Thus, when I traveled to the Appleton area, my primary 
aim, like the truckdriver, was to obtain an object—the affidavits which, in my 
professional judgment, I thought it necessary for the Regional Director to pos- 
sibly use in order that he could thereafter make an initial determination of the 
case in Milwaukee. * * *. 

* * * Similarly, in my case, affidavits could not have been taken in the Apple- 
ton area unless I drove there and then returned to my permanent duty station in 
Milwaukee, where these affidavits were subsequently used. 

Regarding the above we note that the traveltime of the truckdriver 
to pick up the truck meets the conditions set forth in subparagraph 
5542(b) (2) (B) (ii) not because it is solely incident to his delivering 
the truck to his duty station but because it is incident to his driving the 
truck on the return journey, namely, for performing the work for 
which a truckdriver is employed. 

In connection with the above we point out that time spent in travel 
which is an inherent part of and inseparable from the work itself 
qualifies as work and may be compensated at overtime rates. See 43 
Comp. Gen. 273 (1963) wherein we stated that the time spent in travel 
by detention officers of the Immigration and Naturalization Service in 
returning a specially equipped vehicle (in which alien detainees had 
been transported as a part of each of the employee’s assigned duties) 
to the garage for refueling, etc., may be viewed as time spent in a work 
status since such travel was not merely incidental to the personal trans- 
portation of the employee back to the original duty station, but an 
essential part of his assigned duties, as in the case of a chauffeur, bus 
operator or truckdriver. See also the discussion of this point in Delano 
v. United States, 183 Ct. Cl. 379 (1968), B-163042, May 22, 1968, and 
B-146389, February 1, 1966, copies of which decisions are enclosed, In 
the present case Mr. Greco had completed his work at Appleton and 
was returning to his official duty station. The question to be decided is 
whether the transportation of the affidavit, which was incident to 
Mr. Greco’s personal transportation to his headquarters, changed the 
character of his travel to such an extent that the traveltime was com- 
pensable. 

Federal Personnel Manual Supplement 990-2, Book 550, subchapter 


S1-3(b) (2) (c) (iv), states in part as follows: 
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Travel which involves the performance of work while traveling generally 
means, within the statute and the Commission’s regulations, work which can only 
be performed while traveling (such as monitoring communications or signal 
devices used in air or rail traffic or escorting a prisoner to a distant prison). On 
the other hand, when'an agency requires an employee to perform work while 
traveling, the time spent performing the work is work even though it is the kind 
of work that would ordinarily be performed at the employee’s place of business. 
In this latter situation, the criteria used in determining whether or not the work 
was required to be performed while traveling will be that which is used in deter- 
mining whether or not overtime work is officially ordered or approved. Pay, if 
warranted, will be limited to time actually spent working. 


Under the predecessor statute to 5 U.S.C. 5542(b) (2) (B), which 
similarly provided that time spent in a travel status away from the 
official duty station is considered hours of employment if the travel 
involves the performance of work while traveling, we expressly held 
that the fact that, incidental to the purpose of the travel, files, docu- 
ments, etc., are transported does not change the character of travel. 
See 38 Comp. Gen. 142 (1958); 40 éd. 4389 (1961); and B-163211, 
July 31, 1968, copy enclosed. 

We note that Mr. Greco is an attorney. His duties are primarily to 
perform legal functions, not to transport documents. We recognize that 
in the course of performing duties, he will obtain documents, such as 
the affidavit herein involved. However, we believe that the transporta- 
tion of such documents, while necessary to the performance of his 
duties, does not convert travel in returning to headquarters to hours of 
employment within the meaning of 5 U.S.C. 5542(b) (2) (B) (i). 
Therefore, Mr. Greco is not entitled to compensatory time. 

You make the following additional inquiries: 


In this area the General Counsel would like to explore another of the 1967 
amendments to 5 U.S.C. 5542(b) (2) (B). The recently added criterion for pre- 
mium pay for time spent while traveling ‘raises questions concerning when travel 
is the result of “an event which could not be scheduled or controlled administra- 
tively.” Both the term “event” and the scope of the phrase “could not be sched- 
uled” create some problems in construction. I tend to construe “event” to mean 
anything at all that might cause a government employee to travel. I would think 
it would not have to be some positive occurrence or participation in some pro- 
gram—am I correct? As I have already mentioned, I also have difficulty with the 
phrase “could not be scheduled”—I assume that there is some latitude in the 
construction of this phrase even though it is written in the absolute. I assume 
that “could not” is relative to office work load and the practical realities of any 
given situation. Again, am I correct? 

In Volume 50 of The Comptroller General’s decisions, decision no. B-163654 
dated January 26, 1971, you held that a determingtion that initial travel might 
be the result of an event which could not be scheduled or controlled administra- 
tively would not of itself qualify the return trip for premium pay. This holding 
could conceivably induce employees to stay in a hotel overnight, charge per diem 
and then travel back to duty station the following day during the normal tour of 
duty or perhaps could induce employees to simply put off work to be done at the 
permanent duty station to allow travel to be done during the normal tour of duty. 
Neither of these situations would be in the Government’s interest and neither 
could be completely controlled by Agency monitoring or administration. Is it still 
the position of the Comptroller General that initial and return travel are to be 
justified separately when related to an administratively uncontrollable event? 
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The term “event” has been construed by this Office to include any- 
thing which necessitates an employee’s travel. However, there must 
exist an immediate official necessity in connection with that event 
requiring the travel to be performed. Thus we have held, notwith- 
standing an official necessity for an employee’s travel, that where 
the necessity is not so immediate as to preclude proper scheduling of 
travel the time in travel does not qualify as hours of employment. 
50 Comp. Gen. 674 (1971). See also B-169078, April 22, 1970, and 
B-170683, November 16, 1970, copies enclosed. 

The term “could not be scheduled” contemplates more than the fact 
that administrative pressures make scheduling in accordance with 
5 U.S.C. 6101(b) (2) difficult or impractical. It does not however 
contemplate only emergency situations. For example, we have recog- 
nized that certain inspection and contract testing requirements may be 
beyond administrative control. 50 Comp. Gen. 519 (1971). The Federal 
Personnel Manual Supplement 990-2, Book 550, subchapter S-1 pro- 
vides a discussion and illustrations of the nature of the events that 
may be considered to be beyond administrative ability to schedule 
or control. However, in 49 Comp. Gen. 209 (1969) we held that the 
necessity for performing repairs on ship equipment which had been 
gradually deteriorated by the sun was not an uncontrollable event 
and, notwithstanding the administrative considerations involved, that 


the time for scheduling the repair was completely within the agency’s 
control. 


In regard to your question concerning return travel, we have held 
and our opinion now is that although initial travel may fall within 
one of the conditions of subparagraph 5542(b)(2)(B) to qualify as 
hours of employment, the return travel must itself fall within one of 
those conditions in order to qualify the time involved as hours of 
employment. 50 Comp. Gen. 519 (1971) ; 50 id. 674 (1971). In light of 
the policy expressed in 5 U.S.C. 6101(b) (2) that to the maximum 
extent practicable travel should be scheduled within the regularly 
scheduled workweek of an employee we have also held that the per 
diem costs which might be necessary to comply with that policy are 
not considered unreasonable. B-169078, April 22, 1970. Assuming an 
uncontrollable event necessitates an employee’s travel, notwithstand- 
ing that there is sufficient notice to permit scheduling of the travel 
during his regularly scheduled duty hours where such scheduling 
would result in the payment of at least 2 days additional per diem, 
travel may be required during those off duty hours and compensated 
for at overtime rates. 50 Comp. Gen. 674 (1971). 

Mr. Greco has requested to be advised whether Federal employees 
can refuse assignments involving travel outside of their regular duty 
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hours which is not compensable at overtime rates. In enacting 5 U.S.C. 
6101(b) (2) it is clear that the Congress intended that as a general 
practice travel should not be scheduled at times outside of an em- 
ployee’s regularly scheduled workweek, but at the same time it left 
to the discretion of the employing agency authority to determine when 
it is impracticable to schedule official travel within the scheduled work- 
week of an employee. Moreover, Congress failed to provide a remedy 
in the case where an agency fails to adhere to the policy enunciated 
in 5 U.S.C. 6101(b) (2), there being nothing in that section requiring 
or permitting the payment of compensation for travel outside an 
employee’s regularly scheduled workweek. 

When an employee is required to perform noncompensable travel 
outside of his regularly scheduled workweek the provision of section 
610.123 of Title 5 of the Code of Federal Regulations should be com- 
plied with. That section provides: 

Insofar as practicable travel during nonduty hours shall not be required of an 
employee. When it is essential that this be required and the employee may not 
be paid overtime under § 550.112(e) of this chapter the official concerned shall 


record his reasons for ordering travel at those hours and shall, upon request, 
furnish a copy of his statement to the employee concerned. 


In view of the above, the inability of an agency to schedule an 
employee’s travel within his regular duty hours, regardless of the fact 
that the time in travel is not compensable as overtime, would not justify 
the employee’s refusal to perform travel which is properly ordered. 


[ B-172937 J 


Bonds—Performance—Reduction—Consideration 


The failure of the low offeror to submit a performance bond equal to 100 percent 
of the contract price by the time of contract award under a request for proposals 
to construct a mail facility that made the furnishing of the bond a condition of 
the contract and not a condition precedent to award does not affect the validity 
of the contract since the acceptance of the late performance bond reflects the 
longstanding practice that permits the furnishing of Miller Act bonds up to 
time of contract performance, and the general bond condition was met albeit in a 
lesser percentage amount with the valuable consideration of a price reduction 
moving to the Government. However, the procurement should have been re- 
solicited to reflect the lesser penal amount, and future procurements should 
consider all statutory and regulatory bonding. requirements, as well as the 
proposed guarantee provisions in paragraphs 18-801 and 10-102.4 of the Armed 
Services Procurement Regulation. 


To the Secretary of the Army, May 11, 1972: 


Reference is made to letter ENGGC-M dated September 17, 1971, 
and prior correspondence, from the General Counsel, Office of the 
Chief of Engineers, reporting on the Kidde-Briscoe joint venture pro- 
test against the award of contract No. DACW51-71-C-9005 to Ter- 
minal Construction Corporation and Associates, under request for 
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proposals (RFP) No. DACW51-71-R-0001 issued by the New York 
District, Corps of Engineers. 

The RFP, as amended, requested proposals for the construction of 
the New York Metropolitan Bulk and Foreign Mail Facility at Jersey 
City, N.J. The closing date for receipt of proposals was April 28, 1971. 
With respect to the furnishing of bonds by offerors, the RFP provided : 

i. Payment and Performance Bonds: Within five days after the prescribed 
forms are presented to the offeror to whom award is made for signature, a written 
contract on the form prescribed by the specifications shall be executed and two 
bonds, each with good and sufficient surety or sureties acceptable to the Gov- 


ernment, furnished; namely a performance bond (Standard Form 25) and a 


payment bond (Standard Form 25A). The penal sums of such bonds will be as 
follows : 


(1) Performance Bond. The penal sum of the performance bond shall equal 
100 percent (100%) of the contract price. * * *, 


(3) Any bonds furnished will be furnished by the contractor to the Govern- 
ment prior to commencement of contract performance. 


However, the RFP did not require offerors to furnish a bid [pro- 
posal] guarantee as required by Armed Services Procurement Regula- 
tion (ASPR) 18-801. 

Three proposals were received on schedule IX, the schedule on 
which the contract in question was awarded. The lowest proposal in the 
amount of $84,844,000 was submitted by the Terminal Construction 
Corporation and Associates. The next lowest proposal in the amount 
of $95,613,000 was submitted by Kidde-Briscoe. The third proposal 
in the amount of $102,896,000 was submitted by Grove, Shepard, Wil- 
son & Kruge, Inc. The Government’s estimate was in the amount of 

77,084,000. A contract for the work covered by schedule IX was 
awarded, without discussions, to Terminal Construction Corpora- 
tion and Associates on May 7, 1971. Terminal received its letter of 
' award, including the prescribed forms of required performance and 
payment bonds and contract document on May 10, 1971. Terminal ex- 
ecuted and returned the contract document which was then signed 
by the contracting officer; however, Terminal did not at that time 
furnish the required performance and payment bonds. On May 138, 
1971, the contracting officer received a telegram from the attorney 
for Kidde-Briscoe protesting the making of an award to Terminal 
on the ground that it had not furnished a performance bond in the 
amount of 100 percent of the contract price as required by the RFP. 

Thereafter, by letter dated May 27, 1971, Terminal submitted a re- 
quest to the contracting officer to reduce the penal amount of the per- 
formance bond from 100 percent to 55 percent of the contract. price and 
offered to reduce the contract price by. $300,000 in return for the re- 
duction. On May 28, 1971, the contracting officer forwarded the re- 
quest of Terminal to higher authority for decision. Terminal’s offer 
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of a $300,000 price reduction for lowering of the bond requirement 
was accepted and a notice to proceed was issued on June 16, 1971. 

The question presented is whether the award made under these 
circumstances resulted in a valid contract notwithstanding Terminal’s 
inability to furnish the required 100-percent performance bond. Upon 
review of the record as supplemented by argument of counsel, we con- 
clude that the award is not subject to legal objection by our Office 
since, by the terms of the RFP, the 100-percent bond was not a condi- 
tion precedent to the award but, rather, was a condition of the con- 
tract. Compare 47 Comp. Gen. 1, 2 (1967). The general bond 
condition was met by Terminal albeit in a lesser percentage amount 
than that solicited but with valuable consideration ($300,000) mov- 
ing to the Government to support the penal sum reduction to 55 
percent. 

Although ASPR 18-802 and the Miller Act (40 U.S.C. 270a(a)) 
are inconsistent as to the time when the bond must be furnished, we 
need not resolve that inconsistency since the late furnishing of a per- 
formance bond by a contractor need not be regarded by the procure- 
ment agency as a default. Cf. 47 Comp. Gen. 1, 3 (1967). Also, ASPR 
18-802 reflects the longstanding practice of the procurement agencies to 
permit the furnishing of Miller Act bonds up to a time when perform- 
ance of the contract is to commence. While the concept of fairness 
inherent in competitive procurement would ordinarily dictate a termi- 
nation of the contract upon default on the obligation to furnish a 
performance bond in the penal amount of $84,844,000, we cannot con- 
clude that the award was a nullity. The post-award actions taken were 
not beyond the scope of normal contract management responsibilities 
nor did they represent patently illegal acts under the military procure- 
ment statute and implementing regulations. 

Since, as appears to be the case, a performance bond in a penal 
amount less than that solicited adequately protects the Government’s 
interest, we believe that under the principles of competitive nego- 
tiated procurement it would have been better procedure to provide for 
a resolicitation of the procurement to reflect a reduction in bond penal 
sum. This, we feel, is the import of ASPR 3-805.1(e) whereunder all 
interested firms, including those who participated initially, would be 
invited to submit offers on the construction requirements as modified 
insofar as Miller Act bonds are concerned. In the instant case, how- 
ever, it appears unlikely that any competing offeror was prejudiced by 
the post-award events in view of the more than $10 million difference 
between the two low offers. Thus, further negotiation efforts under 
amended bond requirements could not reasonably be expected to have 
affected the competitive standing of the offerors. 
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Furthermore, we note that the procurement activity failed to com- 
ply with the bid [proposal] guarantee provisions of ASPR 18-801 and 
10-102.4. Had proposal guarantees been required and furnished in all 
probability this protest would not have resulted. 

While we conclude that no corrective action need be taken with 
respect to the Terminal award, we strongly recommend that re- 
sponsible procurement officials be apprised of the circumstances giv- 
ing rise to this protest and of the necessity to comply with all 
statutory and regulatory bonding requirements in future construction 
solicitations. 


[ B-174387 J 


Orders—Amendment—Retroactive—Travel Completed 


The retroactive amendment of orders authorizing travel by privately owned 
vehicle and directing group travel pursuant to paragraphs M4100 and M4104 of 
the Joint Travel Regulations after the performance of temporary duty at an 
ROTC summer camp to delete the group travel requirement entitles members 
traveling by privately owned vehicles to the allowance prescribed by paragraph 
M4104 of the regulations since the general rule that travel orders may not be 
revoked or modified retroactively to increase or decrease accrued or fixed rights 
after the performance of travel does not apply when orders are modified within 
a reasonable time to correct an administrative error or complete orders to show 
original intent, and the deletion of the group travel requirement reflects the 
intent that members who were permitted to travel by privately owned convey- 
ances were exempt from group travel. 


To Lieutenant Colonel W. J. Duffy, Department of the Army, 
May 15, 1972: 


Further reference is made to your recent undated letter, reference 
AJDFO, with attachments, requesting an advance decision as to the 
propriety of payment on a voucher in favor of Private First Class 
Neil R. Sand, 272-44-1974, covering travel by privately owned vehicle 
from Fort Bragg, N.C., to Indiantown Gap, Pa., to support First U.S. 
Army Advanced ROTC Summer Camp. Your request has been as- 
signed Control] No. 72-3 by the Per Diem, Travel and Transportation 
Allowance Committee. 

Elements of the 82d Airborne Division, Fort Bragg, N.C., were re- 
quired to perform temporary duty at Indiantown Gap Military Res- 
ervation, Pa., during the period from June 1 to August 6, 1971. Under 
the provisions of Directive LOI No. 1, Support of First U.S. Army 
Advanced ROTC Summer Camp at Indiantown Gap Military Res- 
ervation (IGMR) CY 71, dated April 5, 1971, members were au- 
thorized to travel by privately owned vehicles subject to the discretion 
of the Commanding Officer, First Brigade. 

Letter dated April 28, 1971, of Headquarters First Brigade, 82d 
Airborne Division, authorized personnel deploying to Indiantown 
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Gap Military Reservation to take privately owned vehicles provided 
they met the criteria set out in that letter and secured the approval 
of their unit commander. You say that such provisions were met and 
verbal approval of unit commanders was received. 

However, paragraph 1 TC 405 of Letter Order 06-0954, dated June 
2, 1971, directing Private Sand and three others to proceed on tempo- 
rary duty to Indiantown Gap Military Reservation, Pa., on or about 
June 3, 1971, for approximately 119 days, authorized but did not direct 
travel by privately owned vehicle and directed group travel under the 
provisions of paragraphs 4100 and 4104, Joint Travel Regulations. By 
paragraph 1 TC 469 of Letter Order 09-1857 dated September 24, 
1971, paragraph 1 of Letter Order 06-0954 was amended to delete that 
portion of the orders directing group travel. 

It is apparent that a large number of the members involved in the 
support program traveled separately from the convoy in their privately 
owned vehicles. You intimate that orders were not issued to indicate 
those members authorized to travel separately and those directed to 
perform group travel. Accordingly, you raise the following questions: 


a. Does the directed group travel instructions take precedence over travel by 
POV authorized? 


b. If above is affirmative, is the amended order considered of doubtful validity 
in view of commanders’ intentions to permit travel by POV as noted in inclosures 
1 and 2, published prior to commencement of travel. 

ce. If above is negative, may this voucher and all other vouchers submitted by 
personnel under like circumstances involving TDY to IGMR be paid adminis- 
tratively by this office. 

d. If above is negative may claims be submitted on DD Form 1351-6 (Multiple 
Travel Payment List) in lieu of individual claims in view of the fact that over 
400 personnel are involved. 

Paragraph M4100 of the Joint Travel Regulations defines “group 
travel” as a movement of three or more members traveling in a group 
for which transportation will be furnished by Government conveyance 
or Government transportation request from the same point of origin 
to the same destination under one order which is specifically designated 
by the order-issuing authority as a “group travel order.” 

Paragraph M4101, setting out guidelines in prescribing group 
travel, provides that the guidelines should not be imposed merely 
for economy as being in the best interests of the Government but con- 
sideration should also be given the needs of the individual. Paragraph 
M4104 provides that orders covering group travel should not ordi- 
narily include members authorized or permitted to travel separately 
from the group but that when a member who is specifically authorized 
by the order-issuing authority to travel separately from the group is 
included in the group travel orders he shall be entitled to proper travel 
allowances for that travel. 
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Paragraph M4203-3 of the regulations provides that when author- 
ized travel is performed at personal expense, the member will be reim- 
bursed a monetary allowance in lieu of transportation at the rate of 
$0.05 per mile for the official distance. Paragraph M4204—5 provides 
that when travel orders do not state that travel by privately owned 
conveyance is more advantageous to the Government, per diem is pay- 
able for travel by privately owned conveyance for the time actually 
consumed not to exceed that payable for constructive travel over a 
usually traveled route by air or surface common carrier whichever more 
nearly meets the requirements of the orders and is more economical 
to the Government. 

In this case it appears that the majority of the men involved in 
the support program were required to move by convoy, However, mem- 
bers whose privately owned vehicles met the criteria established by the 
brigade commander were permitted to take them to the Indiantown 
Gap Military Reservation. While it has not been shown that those mem- 
bers whose privately owned vehicles passed the inspection were issued 
individual travel authorizations as in the case of Private Sand and the 
three others covered by Letter Order 06-0954, it seems clear that the 
members whose vehicles were registered and tagged with IMGR tem- 
porary stickers were permitted to travel separately from the group at 
their own expense. 


It is the general rule that travel orders may not be revoked or modi- 
fied retroactively so as to increase or decrease the rights which have 
accrued or become fixed under the laws and regulations when travel 
has already been performed. Exceptions to that rule have been recog- 
nized where such modifications are made within a reasonable time after 
the issuance of the basic orders in order to correct an administrative 


error or complete orders to show the original intent. 283 Comp. Gen. 
713 (1944) ; 24 7d. 439 (1944) ; 34 id. 355 (1954). The deletion effected 
by Letter Order 09-1857 merely corrected the travel order to reflect the 
original intention that members permitted to travel by personally 
owned conveyance were not required to travel with the rest of the 
group. Consequently, under the provisions of paragraph M4104 of the 
regulations, those members would be entitled to travel allowances as 
appropriate to such travel on an individual basis. Accordingly, ques- 
tion a is answered in the negative and question b requires no answer. 
Question c is answered in the affirmative and hence question d requires 
no answer. 

In view of the above, the voucher, which is returned, may be paid, if 
otherwise correct. 
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Contracts—Awards—Small Business Concerns—Set-Asides—With- 
drawal—Bid Prices Excessive 


The withdrawal of a small business set-aside pursuant to paragraph 1-706.3 of 
the Armed Services Procurement Regulation (ASPR), cancellation of the request 
for quotations, and resolicitation of the procurement to overhaul and modify 
aircraft propeller components from both large and small firms were not arbitrary 
actions where on the basis of a quote—not a “courtesy offer’—from a small busi- 
ness concern prior to the correction of the standard industrial classification 
which changed its status to large business, the contracting officer determined 
limiting quotations to small business would be detrimental to the public interest, 
a reasonable determination notwithstanding the withdrawal notice did not 
literally comply with ASPR 1-—706.3 (a), or that before the withdrawal, discussions 
were not held with all small business firms within a competitive range (ASPR 
3-805.1(a)), or that a late price reduction by a small firm was not considered. 


To Earl P. Dolven, May 15, 1972: 


Reference is made to your letter dated April 12, 1972, with enclo- 
sures, and prior correspondence, on behalf of The Golden Propeller 
Corp., protesting the action taken by the contracting officer in with- 
drawing the small business set-aside, canceling request for quotations 
(RFQ) No. F09603-72-Q-0216, and resoliciting the requirement from 
large and small business firms. You state that Golden Propeller is a 
small business concern for the purposes of this procurement and is the 
incumbent contractor. 

The subject RFQ, issued on August 6, 1971, invited quotations for 
the furnishing of services and supplies required to accomplish over- 
haul and modification of propeller components applicable to the O-2A, 
U-10 and QU-22B aircraft. The procurement was totally set aside for 
participation by small business under standard industrial classification 
(SIC) code 3723 under which a small business concern is one which 
employs not more than 1,000 employees. Prior to the November 8, 1971, 
date for receipt of offers, Golden Propeller appealed the use of SIC 
code 3723 to the Size Appeals Board in Washington, D.C. On Septem- 
ber 2, 1971, the Size Appeals Board ruled that the correct SIC code 
is 4582 under which a small business concern is one with average annual 
receipts not exceeding $1 million for the previous 3 fiscal years. The 
contracting officer appealed this ruling but the Chairman of the Size 
Appeals Board in a letter dated October 15, 1971, advised the contract- 
ing officer that the Board found no basis for changing its decision. 
Therefore, the contracting officer amended the solicitation on October 
28, 1971, to comply with the Board’s ruling. 

Prior to amendment of the RFQ establishing the new SIC code, a 
quotation was received from Propeller Service of Miami, Inc., which 
is classified as a large business under SIC code 4582. After the receipt 
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of offers, it was determined that the quote from Propeller Service of 
Miami was substantially less than the offer received from any other 
source. Also, offers from other sources were far in excess of the 
Government’s estimate for the procurement. For these reasons, the 
contracting officer determined that the prices offered by small business 
offerors were unreasonable. 

On January 4, 1972, all offerors were advised that the subject RFQ 
was being canceled in order that a resolicitation may be issued to firms 
both “large” and “small.” Offerors were advised that the set-aside for 
small business “is withdrawn in accordance with ASPR 1-706.3.” 
The procurement was resolicited with a closing date for receipt of pro- 
posals set for January 24, 1972. The proposals received are being held 
unopened pending a decision on the protest. by our Office. 

You contend that the contracting officer has totally ignored the 
Small Business Administration (SBA) notice requirements of Armed 
Services Procurement Regulation 1-706.3(d) governing the with- 
drawal of a small business set-aside. SBA also protests the decision 
of the contracting officer to withdraw the set-aside prior to SBA’s 
ruling on the size status of three of the offerors. 

The contracting officer reports that on November 15, 1971, the attor- 
ney for Golden Propeller was furnished the names of the offerors sub- 
mitting quotations and protested to the contracting officer the consider- 
ation of any offer submitted by Propeller Service of Miami on the 
ground that the firm was large business. Golden Propellor also pro- 
tested any award to either Aircraftsmen, Inc., or Propellers Inc., on 
the same basis and pursuant to ASPR 1-703. 

The contracting officer, prior to submitting your protest to the SBA 
for a ruling on size determination, reviewed and evaluated the quota- 
tions of Golden Propeller, Propellers Inc., Aircraftsmen, Inc., and 
Propeller Service of Miami, Inc., and concluded that the only reason- 
able quote was submitted by Propeller Service of Miami. This firm 
submitted a quotation on August 23, 1971, as a small business under 
SIC code 3723 under which the RFQ was first issued. 

Propeller Service of Miami advised that the new SIC code resulted 
in its firm being considered large business. The contracting officer 
reports that Aircraftsmen, Inc., failed to acknowledge receipt of the 
RFQ amendment effecting the change in the SIC code. Upon inquiry, 
Aircraftsmen acknowledged that under the new SIC code it was 
eliminated since it would then be considered “large” business. This 
left the size status of Propellers Inc. undetermined by any means. The 
contracting officer, at that point in time, did not consider it necessary 
for him to refer the matter to SBA for determination of the size 
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status of either Aircraftsmen or Propeller Service of Miami since 
both admitted to “large” business status under the new SIC code. 
He also considered it useless to do so with regard to Propellers Inc. 
since his decision to withdraw the set-aside would not be affected re- 
gardless of the size status of Propellers Inc. 

On December 20, 1971, subsequent to the contracting officer’s de- 
cision to withdraw the set-aside and at the SBA’s recommendation, 
the contracting officer requested SBA to determine the size of the 
three protested offerors. In a report from SBA, we are advised that 
on December 29, 1971, the SBA District Office, Oklahoma City, Okla., 
determined that Aircraftsmen was not a small business concern. On 
January 10, 1972, the SBA Regional Director, Seattle, Wash., de- 
termined that Propellers Inc. was a small business concern. 

The question for our consideration is whether the contracting offi- 
cer acted properly in canceling the solicitation and withdrawing the 
set-aside for exclusive small business offerors. You state that the 
contracting officer did not furnish the SBA with the written notice 
of intent to withdraw the set-aside as required by ASPR 1-706.3. 
ASPR 1-706.3(a) provides in pertinent part as follows: 

** * Tf, prior to award of a contract involving an individual or class set-aside, 
the contracting officer considers that procurement of the set-aside from a small 
business concern would be detrimental to the public interest (e.g., because of 
unreasonable price), he may withdraw a unilateral or joint set-aside determina- 
tion by giving written notice to the small business specialist, and the SBA 
representative if available, stating the reasons for the withdrawal. * * *. 

By letter dated December 15, 1971, the contracting officer advised the 
SBA Atlanta Regional Office of his intent to withdraw the small 
business set-aside since a reasonable price had not resulted when the 
solicitation was limited to small business firms. Although this notice 
was not sent to either of the individuals designated in the regulation, 
it is our understanding that it was sent to the regional office at the 
request of the small business representative at Robins Air Force Base. 
Thus, while the regulation was not literally complied with, the fact 
remains that the SBA was provided with an opportunity to appeal 
the contracting officer’s determination and did not do so within 2 
working days as required by ASPR 1-706.3(d). Further, the con- 
tracting officer, by letter of January 3, 1972, provided SBA with a 
second opportunity to appeal by the close of business that day and 
again no appeal was taken. In the circumstances, we conclude that 
the SBA was furnished with an adequate opportunity to appeal the 
contracting officer’s determination despite the fact that the notice 
requirement did not meet the literal requirement of ASPR 1-706.3(a). 

We agree, as a general proposition, that, in keeping with the pro- 

visions of ASPR 3-805.1(a), discussion should be conducted with all 
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small business offerors within a competitive range in a total small 
business set-aside prior to deciding whether to withdraw the set-aside 
because of the receipt of unreasonable prices on initial proposals from 
all offerors. In the present case, the contracting officer would have 
been required to obtain a size ruling from SBA prior to conducting 
discussions in view of Golden Propeller’s protest that certain other 
offerors were large business concerns. However, the contracting officer 
was of the opinion that this would have been a useless delay since, 
regardless of the size ruling, within all probability meaningful dis- 
cussions leading to reasonable prices from small businesses could 
not have been conducted. Since the initial prices received from sources 
other than Propeller Service of Miami were grossly excessive when 
compared to the Propeller Service of Miami proposal and the Gov- 
ernment estimate for the procurement, the contracting officer’s de- 
cision not to refer the small business size protest to SBA and not to 
conduct negotiations appears reasonable in the circumstances. 

Further, Golden Propeller’s telegraphic modification of December 7, 
1971, reducing its prices by approximately 30 percent was a late modi- 
fication which the contracting officer was not required to consider. 
The record indicates that this reduction in price was submitted after 
telephonic advice on December 6, 1971, that it was the intention of the 
office of the Director of Procurement at Robins Air Force Base to 
cancel the solicitation on December 8, 1971. The contracting officer 
states that in deciding not to conduct negotiations with any of the 
“small” businesses involved. he considered Golden Propeller’s reduced 
price proposal and he realized that negotiations might have resulted 
in some reductions, but he could not find a reasonable expectation that 
such reductions could produce prices as reasonable as those expected 
through resolicitation in open competition. Known large business 
sources which had been originally excluded from the procurement due 
to its set-aside nature included the original manufacturer of the equip- 
ment. The record indicates that Golden Propeller’s reduced price 
proposal exceeded the Government estimate and was substantially 
higher than that of Propeller Service of Miami. This revised quote did 
not offer any substantive basis for a change in the contracting officer’s 
previous decision. Under these circumstances, we believe the contract- 
ing officer’s decision not to conduct negotiations was justified. Fur- 
ther, we find no legal basis to question the contracting officer’s 
decision that limiting quotations to small business firms is detrimental 
to the public interest. 

The SBA in a report to our Office contends that the offer of Pro- 
peller Service of Miami was a “courtesy” offer and is nonresponsive. 
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The SBA refers to decisions of our Office where we have held that 
the receipt of lower prices from firms which are ineligible for award 
is insufficient standing alone to require a conclusion that the prices 
submitted by eligible bidders are unreasonable. 46 Comp. Gen. 102, 
106 (1966) ; B-168534(1) and (2), January 16, 1970; 50 Comp. Gen. 
759 (1971). The record indicates that the contracting officer’s decision 
to withdraw the set-aside was based on proposal information resulting 
from initial quotations received under the original small business 
definition as well as an independent estimate by the Government. At 
that time the proposal submitted by Propeller Service of Miami was 
not a courtesy proposal and the contracting officer was justified in 
considering its price and the Government estimate in arriving at his 
decision to withdraw the set-aside. We do not consider that the with- 
drawal of the small business set-aside was arbitrary in any respect. 
B-151741, July 30, 1963. 

Accordingly, we believe that the cancellation of the RFQ and re- 
solicitation constituted a reasonable exercise of administrative dis- 


cretion vested in the contracting officer and the protest is therefore 
denied. 


[ B-175525 J 


Contracts—Subcontracts—Make-or-Buy Proposals of Prime Con- 
tractors—Government Participation in Subcontracting 


Under a make-or-buy proposal by a prime contractor pursuant to a request 
for proposals to furnish launch vehicles, the participation of the National 
Aeronautics and Space Administration (NASA) in the negotiation of the second 
step engine with subcontractors does not make the prime contractor an agent 
of NASA so as to subject the subcontracting to the Government’s procurement 
statutes and regulations, for in a make-or-buy program as defined in NASA PR 
3.901-1, the Government buys management, including placing and administering 
subcontracts, from the prime contractor along with goods and services to assure 
performance at the lowest overall cost, with the right of review reserved in 
the Government. Therefore, the essential point is not the selection of the sub- 
contractor but the make-or-buv decision, and the record shows NASA thoroughly 
analyzed the various technical aspects involved in the prime contractor’s pro- 


posal, including the relative merits of two different subcontractor design 
configurations. 


To vom Baur, Coburn, Simmons & Turtle, May 16, 1972: 


We refer to your letter dated March 23, 1972, and subsequent cor- 
respondence protesting on behalf of Aerojet Liquid Rocket Co., a 
division of Aerojet-General Corp. (Aerojet), against the proposed 
award of a subcontract under McDonnell Douglas Astronautics Co. 
(McDonnell), request for proposals (RFP) No. A3-152-72~-DSM- 
121, issued on February 7, 1971. McDonnell is currently negotiating 
with the National Aeronautics and Space Administration (NASA) 
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under RFP No. NP-71-2 issued on April 30, 1971, for the procure- 
ment, on a sole source basis, of 15 Delta launch vehicles. The subject 
McDonnell RFP, which was issued to Aerojet, contemplated a “follow 
on” subcontract for 15 stage II rocket engine systems. We are informed 
that stage II of the Delta launch vehicle has been designed and de- 
veloped by Aerojet under a research and development contract, and 
for the past 11 years Aerojet has been the sole source supplier of 
stage II systems to the prime contractor, McDonnell. 

In response to the subject McDonnell request, Aerojet provided a 
rough price estimate of $912,000 per second stage, which McDonnell 
appears to have considered too high. Both NASA and McDonnell then 
decided to consider and actively seek an alternative approach to the 
second stage engine. After considering a number of other sources for 
the engine, all of which were determined to be unacceptable either 
from a cost or performance standpoint, McDonnell discussed with 
TRW, Incorporated (TRW), the possibility of utilizing TRW’s Lunar 
Module Descent Engine (LMDE) in the Delta second stage. The 
record indicates that the Apollo Service Module Engine manufactured 
by Aerojet was included among the sources considered by McDonnell. 
We are informed that it was rejected by McDonnell based on con- 
siderations of weight and thrust. 

On May 28, 1971, Aerojet provided McDonnell with two price pro- 
posals, one at $847,000 per stage and the other at $771,000 per stage. 
Initial negotiations reduced the Aerojet proposal to $750,000 per stage. 
Negotiations continued until August 11 when Aerojet submitted a firm 
price of $709,000. At this point McDonnell, apparently feeling that the 
price could not be negotiated downward, advised NASA that it had 
reached an impasse in the negotiations with Aerojet. NASA person- 
nel, with the consent of McDonnell, then discussed the negotiation 
problems with Aerojet. Subsequently, NASA informally authorized a 
feasibility study by McDonnell on the use of the TRW LMDE engine. 
On September 15, Aerojet submitted a revised proposal to McDonnell 
lowering its price to $575,000 per unit based on certain changes in scope 
and technical requirements. Aerojet states that it was encouraged by 
McDonnell to propose these changes; however, it is clear from the 
record that McDonnell was not satisfied with Aerojet’s revised 
proposal. 

On September 21 TRW submitted its formal proposal to McDonnell 
for the delivery of 15 LMDE engines, the first 8 of which were to be 
Government-furnished property. This approach was then incorporated 
in McDonnell’s “make or buy” proposal submitted to NASA. The 
make-or-buy proposal contemplated a change from the arrangement 
used in its prior contract (under which the propulsion unit consist- 
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ing of tanks, piping, and airframe needed for the Delta second stage, 
as well as the second stage engine, were subcontracted to Aerojet, to 
which McDonnell then added the guidance and control systems and 
provided the required integration, checkout, and launch services) to 
an arrangement under which McDonnell would subcontract the engine 
to TRW and assemble the entire second stage itself, as well as provide 
associated support effort. We are advised that under the prior arrange- 
ment McDonnell did one-third of the work while Aerojet did two- 
thirds, whereas under the new proposed arrangement McDonnell 
would do two-thirds and TRW would do one-third. 

NASA then established a board to evaluate McDonnell’s make-or- 
buy proposal. This board determined that the McDonnell/TRW pro- 
posal was technically feasible. 

At the urging of NASA personnel and concurrent with NASA’s 
evaluation of McDonnell’s make-or-buy proposal, negotiations were 
resumed in late January 1972 between McDonnell and Aerojet. Finally, 
on February 11, 1972, McDonnell and Aerojet negotiated a “not to 
exceed” unit price of $682,000; however, neither party accepted the 
other’s proposed agreement. Meanwhile, McDonnell had submitted its 
make-or-buy plan which NASA is proposing to approve as part of 
the award of the prime contract to MeDonnell. You urge that Aerojet 
should be given further opportunity to negotiate with NASA on stage 
II. 

In this regard you contend that NASA has so involved itself in 
this procurement that McDonnell in effect acted as a mere agent of 
NASA, rather than an independent contractor and therefore in ac- 
cordance with B-170324, April 19, 1971, this procurement is subject 
to the Government procurement statutes and the implementing regu- 
lations. You submit that even if the procurement statutes do not 
literally apply to this procurement, it should nevertheless be judged 
by the Federal standards. You urge that the matter should be viewed 
in the framework of a competition between Aerojet and McDonnell 
for the second stage. 

Based on the above-cited premise, you assert that McDonnell’s ac- 
tions in obtaining Aerojet’s technical and cost proposals and utilizing 
them as a base upon which to develop its make-or-buy proposal con- 
stitute a violation of the prohibition against the use of an auction 
technique contained in NASA PR 3-805.1(c) and a violation of the 
NASA policy against “transfusion” of information between competi- 
tors as evidenced by NASA Procurement Regulation Directive No. 
70-15, dated December 1, 1970. In addition you allege that McDonnell’s 
position as judge of the Aerojet proposal and advacate of its own 
make-or-buy proposal evidences an irremediable conflict of interest. 
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NASA, on the other hand, is of the view that since a make-or-buy 
proposal is the focal point of this controversy the situation is to be 
evaluated within the framework of the regulations applicable to such 
proposals. A make-or-buy program is defined by NASA PR 3.901-2(a) 
as that part of a contractor’s written plan for the development of an 
end item which identifies the major subsystems, assemblies, subassem- 
blies, and components to be manufactured, developed, or assembled in 
his own facilities, and those which will be obtained elsewhere by sub- 


contract. 
The general policy in regard to these programs is set forth as follows 


in NASA PR3.901-1: 


General. The Government buys management from the prime contractor along 
with goods and services, and places responsibility on him to manage programs 
to the best of his ability, including placing and administering subcontracts as 
necessary to assure performance at the lowest overall cost to the Government. 
Although the Government does not expect to participate in every management 
decision, it may reserve the right to review the contractor’s management efforts, 
including the proposed make-or-buy program. In reviewing the content of the 
proposed make-or-buy program effort should be made to have the prime con- 
tractor establish any new facility in or near sections of concentrated unem; 
ployment or underemployment and in areas of persistent or substantial labor 
surplus. 


The evaluation of these programs is to be conducted in accordance 
with the standards promulgated by NASA PR 3.901-3(b) : 


(b) In reviewing and evaluating a proposed make-or-buy program, the con- 
tracting officer shall assure that all appropriate items are included and shall 
delete items which should not be included. In conducting his review, the con- 
tracting officer shall obtain the advice of appropriate personnel including tech- 
nical, small business and labor surplus area specialists, whose knowledge would 
contribute to the adequacy of the review. During such review primary considera- 
tion shall be given to the effect of the contractor’s proposed make-or-buy program 
on price, quality, delivery, and performance. The contractor has the basic re- 
sponsibility for make-or-buy decisions. The contractor’s recommendations shall 
therefore be accepted unless they adversely affect the Government’s interest or 
are inconsistent with Government policy. The evaluation of “must make” and 
“must buy” items should normally be confined to that necessary to assure that 
the items are properly categorized. The effect of the following factors on the 
interests of the Government shuil also be considered : 


(i) whether the contractor has justified the performance of work in plant 
which differs significantly from his operations ; 

(ii) the consequence of the contractor’s projected plant work loading 
with respect to overhead costs ; 

(iii) the contractor’s consideration of the competence, ability, experience, 
and capacity available in other firms, especially small business and labor 
surplus area concerns (this is particularly significant if the contractor 
proposes to request additional Government facilities in order to perform 
in-plant work) ; 

(iv) the contractor’s make-or-buy history as to the type of item concerned ; 

(v) whether small business and labor surplus area concerns will be able 
to compete for subcontracts ; and 

(vi) other elements, such as the nature of the items, experience with 
similar items, future requirements, engineering, tooling, starting load costs, 
market conditions, and the availability of personnel and materials. 


The extent to which the statutes and regulations governing procure- 
ments by the Government apply to the award of subcontracts depends 
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on the particular facts and circumstances of the case. See 49 Comp. 
Gen. 668 (1970). In this case, we do not agree that the selection of a 
subcontractor is primarily at issue; rather, we believe with NASA 
that the essential point is the make-or-buy decision. 

As NASA PR 3-900(b) states, although there is a relationship be- 
tween the review and approval of a prime contractor’s make-or-buy 
program and the review and approval of his subcontracting program, 
each is a separate and distinct action and the factors to be considered 
in each vary. Therefore, we think the propriety of a contracting 
agency’s approval of a contractor’s make-or-buy program should be 
judged in the context of the rules and regulations applicable to such 
actions, and not in the context of a subcontract award or of a direct 
Government contract award. 

In the context of the regulations governing the submission and 
evaluation of make-or-buy proposals it is clear that the prime con- 
tractor has the basic responsibility for make-or-buy decisions (see 
NASA PR 3.901-3(b)). It is the contractor’s responsibility to de- 
velop and present to the Government all of the relevant information 
in regard to the impact of the make-or-buy decision upon the price, 
quality, delivery and performance of the prime contract. Where the 
proposal involves the replacement of an incumbent subcontractor, the 
prime contractor must evaluate the cost and technical factors implicit 
in such a change. To facilitate this evaluation the prime contractor 
reasonably would attempt to obtain the latest cost and technical in- 
formation from the incumbent subcontractor. It is, of course, clear 
that the incumbent subcontractor is under no obligation to supply 
this information. We know of no limitation on the prime contractor’s 
right to use such information in arriving at a make-or-buy decision. 
Any limitation which did exist would be a matter between the prime 
contractor and the subcontractor over which the Government agency 
would have no proper jurisdiction. Cf. B-158125, June 30, 1966. 

Next you attack the adequacy and validity of NASA’s evaluation of 
McDonnell’s make-or-buy proposal. In regard to the NASA cost 
evaluation you allege that no accurate price comparison could have 
been made because the most recent McDonnell RFP merely specified 
a “not to exceed” price subject only to downward negotiations. In 
addition, you allege that Aerojet is willing at this time, and has always 
been willing, to negotiate a price directly with NASA. 

The record indicates that price has been the subject of negotiations 
between Aerojet and McDonnell since May 1971. In addition, both 
McDonnell and NASA have the benefit of a cost history of the Delta 
second stage reaching back 11 years. Although Aerojet maintains that 
their lowest price has been withheld from McDonnell lest that informa- 
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tion be used to McDonnell’s advantage, we are not prepared to con- 
clude in the circumstances that NASA did not possess sufficient infor- 
mation to conduct an accurate cost analysis. 

Any offer by Aerojet to negotiate directly with NASA is not subject 
to our review. The course of action is open to NASA and its good faith 
decision in regard to Aerojet’s offer will not be questioned by us from 
a legal standpoint. 

Next you assert that McDonnell has received an unfair cost ad- 
vantage because of NASA’s approval of the use of eight excess LMDE 
engines as no-cost Government furnished property (GFP). You allege 
that McDonnell’s should-cost figure for the Aerojet engine is actually 
less than the cost of the TRW engine if the GFP engines are not made 
available to McDonnell. You state that McDonnell’s should-cost figure 
cannot be accurate because neither McDonnell nor NASA obtained a 
quote from Aerojet based on the engine alone. 

We have been informed by NASA that, based on the latest price 
negotiated between McDonnell and TRW (lower than the price in- 
dicated in NASA’s initial report), the cost of the TRW engine with- 
out the benefit of the GFP is lower than the “should cost” figure of 
$287,000 for the Aerojet engine. In addition, a thorough analysis 
showed that the McDonnell proposal enjoyed a cost advantage regard- 
less of the GFP. Concerning the alleged inaccuracy of McDonnell’s 
“in-house study” of the cost of the Aerojet engine, this is essentially 
a management judgment and we cannot conclude that either McDon- 
nell or NASA should have obtained a proposal from Aerojet as part 
of this “in-house study,” particularly in view of the circumstances at 
the time. 

Next you assert that since Aerojet’s design is flight proven and has 
a record of extremely high reliability, NASA’s selection of the 
McDonnell/TRW design is erroneous because its system has never 
been developed, much less flown. In this connection, attention has 
been called to our report to the Congress, B-163058, dated Novem- 
ber 19, 1970, entitled “Adverse Effects of Large-Scale Production of 
Major Weapons Before Completion of Development and Testing,” 
where we were critical of contracting decisions to go into production 
before completion of full scale testing. We concluded in this report 
that since the consequences of concurrency could seriously affect cost 
and readiness, it was prudent to limit its use to those cases where the 
risk was necessary and there was a good chance of success. It is sug- 
gested that in this case prudence dictates continued use of the “flight 
proven” Aerojet design thereby avoiding the problems of concurrency 
inherent in the alternate approach. 
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Our report to the Congress primarily dealt with the problem of 
concurrency in the development and large-scale production of new 
major weapon systems. In the instant case we are concerned with a 
relatively small number of production units (15) based on components 
which have been in production and use for a number of years. We do 
not think the criticisms and recommendations contained in our report 
are particularly applicable to this procurement action. 

It is basically your contention that the flight proven Aerojet design 
should be preferred by NASA over the unproven McDonnell/TRW 
design. You support this contention by a point-by-point rebuttal of 
NASA’s technical evaluation of the McDonnell/TRW design, and you 
refute McDonnell’s and NASA’s technical criticisms of your system. 

In regard to the technical evaluation of the subject make-or-buy 
proposal it has long been the policy of this Office, even in reviewing 
procurements subject to the full force of the procurement statutes and 
regulations, that the agency has broad discretion in evaluating tech- 
nical proposals. Where, as here, a reasonable difference of opinion 
exists in regard to the relative technical merits of two design con- 
figurations, we will not substitute our judgment for that of the agency 
unless it is clear from the record that the agency is in error. See 51 
Comp. Gen. 621 (1972). 

The record shows that NASA conducted a thorough and complete 
analysis of the various technical aspects involved in the approval of 
McDonnell’s proposal. Although you offer arguments purporting to 
refute NASA’s evaluation we cannot conclude that the agency’s ap- 
proval of the McDonnell proposal was arbitrary. 

Based on a thorough consideration of the record before us we find 
no legal basis upon which we may object to the agency’s approval of 
McDonnell’s make-or-buy proposal. 


[ B-174529 J 


Contracts—Negotiation—National Emergency—“One or More” 
Awards—Maintenance of Supply Sources 


Notwithstanding a request for proposals (RFP) for fuze grenades provided for 
two contract awards in order to retain two sources of supply in the event of 
unforeseeable contingencies, a single award, pursuant to an amendment to the 
RFP, in view of changed circumstances to the offeror who submitted both the 
proposal solicited and an unsolicited proposal on the basis of a savings to the 
Government is not prohibited, even though 10 U.S.C. 2304(a) (16), under which 
the procurement was negotiated, indicates price need not control when the na- 
tional defense is involved, since neither the determination and findings nor the 
RFP states the maintenance of production capacity requires current production 
by more than one contractor where the Government is assured of support for 
the immediate and long range logistics associated with the required item. Fur- 
Sonerre in determining the low offer, the use of Government facilities was 
evaluated. 
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Contracts—Awards—Labor Surplus Areas—Set-Aside—One Con- 
cern Only Qualified 

In view of paragraph 1-804.1(a) (1) (ii) of the Armed Services Procurement 
Regulation, which provides that a partial labor surplus area set-aside shall not 
be made if there is a reasonable expectation that bids or proposals will be re- 
ceived from no more than two concerns with technical competency and produc- 
tive capacity and only one of the concerns will qualify as a labor surplus area 
concern, a labor surplus area set-aside was properly not provided for the pro- 
curement of fuze grenades under the authority of 10 U.S.C. 2304(a) (16) since 
only one of two qualified concerns was a labor surplus area concern. Further- 
more, whether the criteria to set aside a portion of a procurement for labor sur- 
plus area concerns has been satisfied in a given case is largely within the discre- 
tion of the contracting authority. 


To Scovill Local 1604, May 18, 1972: 


Reference is made to your telefax dated November 11 and your let- 
ter dated November 19, 1971, protesting the award of a contract to 
Honeywell, Inc., under request for proposals (RFP) DAAA09-71- 
R-0156, issued by the U.S. Army Munitions Command (MUCOM), 
Joliet, Tl. 

The RFP was issued on June 15, 1971, for the procurement of 
17,988,700 Fuze Grenade, M219E1. Proposals were requested on several 
alternate quantities and monthly delivery rates, which would result 
in a total monthly delivery rate of 3.4 million units. The following 
clause appeared with reference to the number of awards contemplated : 

Since this requirement is critical to the support of Southeast Asia, the Govern- 
ment must make two awards to avoid discontinuity of supply in the event of 
strikes, acts of God or other unforeseeable contingencies. This solicitation and the 


range of quantities and delivery rates proposed are for the purpose of selecting 
two awards which will satisfy current production with two suppliers * * *. 


This clause was based on the direction included in a telegram from 
the Project Manager for Selected Ammunition, U.S. Army Materiel 
Command, to MUCOM, dated June 7, 1971, that the solicitation spec- 
ify a minimum of two awards. The rationale for this position was ex- 


pressed as follows: 
It is considered imperative at this time to retain two sources of supply not only 
to assure support of SEA [Southeast Asia] operations in the face of contingen- 


cies but also to permit satisfaction of fluctuating requirements which may ex- 
ceed the capacity of only one producer. 


The companies responding to the RFP by the opening date of 
July 30, 1971, were Honeywell, Incorporated (Honeywell), Scovill 
Manufacturing Company (Scovill), and Pace Company (Pace). A 
price evaluation was conducted only on the offers submitted by Honey- 
well and Scovill because of the comparatively high price offered by 
Pace. 

The total low evaluated price for two suppliers to furnish 17,988,780 
units in accordance with the RFP was $4,337,570.11. Awards at this 
total price would have obligated Honeywell to furnish a quantity of 
13,100,000 units at a monthly rate of 2,500,000 units and would have 
obligated Scovill to furnish a quantity of 4,888,780 units at a monthly 
rate of 900,000 units. In addition to its proposal pursuant to the RFP, 
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Honeywell submitted an unsolicited proposal for the total procure- 
ment quantity of 17,988,780 units at a total evaluated price of $3,- 
919,683.21. The savings to the Government in awarding the entire pro- 
curement to Honeywell would have been $417,886.90. As a result of 
this price analysis, a request was made by MUCOM to the Project 
Manager for Selected Ammunition for reaffirmation of the require- 
ment for two awards. 

By telegram dated September 24, 1971, the Project Manager ad- 
vised that: 

In light of potential savings, this office has examined current end item produc- 
tion schedules and reviewed future requirements with AF HQ. This office con- 
curs that only one award should be made at this time for the total quantity of 


17,988,780 provided the following steps are taken to minimize risk : 


A. Expedite necessary resolicitation and subsequent procurement actions 
to reduce loss of lead time. 


B. During resolicitation, conduct an engineering evaluation to establish 
whether contractor proposing to deliver 3.4 million fuzes per month can at- 
tain and maintain this rate without jeopardizing quality. 


On September 27, 1971, Amendment 0004 to the subject RFP was 
issued. In light of an additional funded requirement for M219E1 
fuzes, the amendment increased the total quantity by 22,275,000 units 
to 40,263,780 units, but it did not change the total monthly delivery 
rate of 3.4 million units. In addition, it deleted the requirement for 
uwarding a minimum of two contracts and advised that the Gov- 
ernment reserves the right to make one or more awards on the total 
quantity or any portion thereof, price and other factors considered. 

The three original offerors under the RFP resubmitted proposals 
pursuant to Amendment 0004. Because of the price spread between the 
proposal of Pace and that of Honeywell and Scovill, an evaluation 
was again conducted only on the proposals of the two low offerors. 


The following is the result of that evaluation and the potential award 
combinations : 


Total 
Unit Contract 
Contractor Quantity Price Amount 


Honeywell 29, 700, 000 $. 25498 $7, 572, 906 
Scovill 10, 563, 780 . 31980 3, 378, 297 


Total evaluated price 10, 951, 203 


Honeywell 26, 100, 000 5 6, 937, 119 
Scovill 14, 163, 780 ‘ 4, 257, 207 


Total evaluated price 11, 194, 326 


Honeywell 20, 131, 890 ; 5, 597, 269 
Scovill 20, 131, 890 5, 644, 378 


Total evaluated price 11, 241, 647 
Honeywell 40, 263, 780 ‘ 9, 864, 626 
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Based upon Honeywell’s evaluated proposal for the entire procure- 
ment quantity, and a determination that Honeywell can manufacture 
3.4 million units per month, a single award was made to Honeywell. 
The award to Honeywell resulted in a savings to the Government of 
$1,086,577 over the lowest cost of a combination of two awards to 
Honeywell and Scovill for the total procurement quantity. 

In your protest to this Office you inquire as to the rationale of the 
Government in making a single award to Honeywell without a back-up 
supplier. We feel this inquiry is especially pertinent in light of the 
position evidenced by the Government prior to its issuing of Amend- 
ment 0004 to the effect that “the Government must make two awards to 
avoid discontinuity of supply in the event of * * * unforeseeable 
contingencies.” 

.Further, we note that this procurement was negotiated under the 
authority of 10 U.S.C. 2304(a) (16) as implemented by the Armed 
Services Procurement Regulation (ASPR) 3-216. Pursuant to 10 
U.S.C. 2304(a) (16), contracts may be negotiated as an exception to the 
rules of formal advertising in those instances where the Secretary (or 
his designee) determines the following : 

* * * (A) it is in the interest of national defense to have a plant, mine, or 

other facility, or a producer, manufacturer, or other supplier, available for fur- 
nishing property or services in case of a national emergency ; or (B) the interest 
of industrial mobilization in case of such an emergency, or the interest of national 
defense in maintaining active engineering, research, and development, would 
otherwise be subserved. 
The legislative history of this authority clearly indicates that the price 
to the Government need not be controlling, since it was expected that 
the Government would be required to pay more for contracts awarded 
in furtherance of those interests. 

However, we have held that where neither the Determination and 
Findings justifying negotiation under 10 U.S.C. 2304(a) (16) nor the 
RFP itself states that the maintenance of needed production capacity 
necessarily requires current production by more than one contractor, 
and where the Government is assured that awards made to one or more 
offerors would support the immediate and long range logistics associ- 
ated with the required item, we are aware of no justifiable basis for 
prohibiting a single award at a lower cost to the Government. See 49 
Comp. Gen. 772 (1970). 

In the instant case, we have been advised by Headquarters, U.S. 
Army Materiel Command that because of the unsolicited proposal of 
Honeywell, the Project Manager for Selected Ammunition reassessed 
the requirements for the subject fuze, and concluded that as a result of 
the changed circumstances existing at the time of the reassessment, the 
need for two awards had been vitiated. In particular, the Project Man- 
ager indicated that the requirement for two suppliers had been based 
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upon an Air Force forecast in June 1971 that certain programs requir- 
ing the M-219E1 fuze would be accelerated and that a requirement for 
an increase in the rate of production of these fuzes was a likely possi- 
bility. However, in September 1971, the Air Force determined that 
expansion of such programs was unlikely due to the winding down of 
operations in Southeast Asia and because of funding limitations. Fur- 
ther, there was a deletion of another Air Force program using produc- 
tion equipment which could be employed in manufacturing M-219E1 
fuzes, and provide additional capacity to support a single award if 
required. In addition, the Project Manager’s study in September 1971 
of production deliveries from M-219E1 fuze contracts current at that 
time, and of end item loading schedules, projected an inventory build- 
up which was considered adequate protection for unforeseen contin- 
gencies. The Project Manager also advised that the Army’s mobiliza- 
tion base requirements were not directly related to the decision as to 
whether one or more awards of the subject procurement should be 
made, since the tooling of both Honeywell and Scovill are Government- 
owned and upon making one award the tooling of the unsuccessful 
offeror would be retained in layaway for future use. 

The record before this Office evidences that a Class Determination 
and Findings, dated April 13, 1971, and signed by the Assistant Secre- 
tary of the Army (Installations and Logistics), authorizes the pro- 
curement of goods and services pursuant to 10 U.S.C. 2304(a) (16). 
This authorization was cited by the contracting officer as his authority 
to negotiate the subject procurement. The Class Determination and 
Findings states that : 

4. A procurement action for items of ammunition critical to the support of 
operations in Southeast Asia may be for more than one award * * *. [Italic 
supplied. ] 

Thus, the pertinent Class Determination and Findings was permissive 
with respect to the number of awards that could be made and did not 
require more than one award. 

In view of the changed circumstances concerning the requirements 
to be satisfied by the instant procurement, as well as the permissive 
wording of the Class Determination and Findings concerning the num- 
ber of awards that may be made thereunder, we are of the opinion that 
the elimination of the provision for a minimum of two awards by 
Amendment 0004 to the RFP was proper. 

You contend that the fact that Scovill was not awarded a portion of 
the subject procurement indicates that the procurement agency did not 
give sufficient consideration to the labor surplus situation in the Water- 
bury, Conn., area. Further, you note that the Government has made 
partial labor surplus area set-aside awards to Scovill in the past, not- 
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withstanding the fact that its price was higher than the non-set-aside 
contractor, and that a labor surplus area set-aside award to Scovill 
would have been appropriate under this procurement. 

The contracting officer reports that only three firms were known to 
have the technical competency and productive capacity to submit a 
proposal in response to the subject RFP. The three firms were Scovill, 
Honeywell and Bell and Howell Co, However, Scovill was the only 
firm considered a labor surplus area concern. Further, in response to a 
presolicitation notice relative to this procurement Bell and Howell 
indicated that they would not submit a proposal. Based on this infor- 
mation, the contracting officer expected to receive offers from only 
Scovill and Honeywell, although a third proposal was received from 
Pace. 

ASPR 1-804.1(a) (1) (ii) provides that a partial set-aside shall not 
be made if there is a reasonable expectation that bids or proposals will 
be received from no more than two concerns with technical competency 
and productive capacity and only one of the concerns will qualify as a 
labor surplus area concern. Therefore, in view of the fact that it was 
reasonable to expect that only one labor surplus area concern would 
submit a proposal, a labor surplus area set-aside was not considered to 
be authorized for this procurement. Whether the criteria to set aside a 
portion of a procurement for labor surplus area concerns has been satis- 


fied in a given case is largely within the discretion of the contracting 
activity, and we see no basis for objecting to the decision reached in 
this case. See B-174443, February 8, 1972. 

With regard to whether the Government-owned facilities used by 
Honeywell were evaluated by the procurement agency prior to making 
the award to Honeywell, the contracting officer reports the following: 


Section C of the solicitation provided for use of Government Owned Facilities 
in the offeror’s possession in accordance with ASPR 13-308. Section D of the RFP 
included the clause entitled EVALUATION PROCEDURE TO ELIMINATE 
COMPETITIVE ADVANTAGE FROM RENT-FREE USE OF GOVERNMENT 
PRODUCTION AND RESEARCH PROPERTY which includes a formula for 
computation of evaluation factors to be applied against the offeror to eliminate 
competitive advantage as required by ASPR 13-503 and 13-506. These clauses 
were applicable to the original proposals and proposals submitted under Amend- 
ment 0004. Facility evaluations were conducted on all proposals in conjunction 
with other evaluation factors included in the proposal, to compute the total eval- 
uated prices which were used as a basis for award. 


Pursuant to our review of the record as set forth above, we find no 
evidence of impropriety on the part of the procurement agency in 
making a single award of this procurement to Honeywell. 

Therefore, your protest must be denied. 
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[ B-174915 J 


Contracts—Negotiation—Basic Ordering Agreements—Propriety 


Because a request for quotations to procure aircraft engine idler pulleys issued 
pursuant to 10 U.S.C. 2304(a) (10) allowing negotiations when formal com- 
petitive procedures are impracticable on the basis of a determination and find- 
ings that fully adequate data and quality assurance procedures were not 
available contained the requirement that a proposal should incorporate the 
current basic ordering agreement does not make the contract awarded illegal 
because the terms and conditions of agreements may vary with each firm since 
paragraph 3-410.2 of the Armed Services Procurement Regulation provides 
the general terms of each agreement, and the specific terms of the contract are 
defined by the contract requirements. However, of importance is the fact that 
the offeror whose final price was 60 percent lower than the successful con- 
tractor was not given an equal opportunity to compete as required by 10 U.S.C. 
2304(g), a situation to be avoided in future procurements. 


To the Secretary of the Air Force, May 18, 1972: 


We refer to letter LGPM, February 29, 1972, from the Chief, Con- 
tract Management Division, Directorate of Procurement Policy, 
Deputy Chief of Staff, Systems & Logistics, reporting on the protest 
of Artko Corporation (Artko) against award of a contract under 
request for quotations (RFQ) PR 72-03259, issued by the Oklahoma 
City Air Materiel Area (OCAMA), Tinker Air Force Base, Okla- 
homa, for purchase of a quantity of aircraft engine idler pulleys desig- 
nated as Honeywell part No. 944136-1. 

Because fully adequate data and quality assurance procedures were 
not available, a determination and findings was made to procure the 
pulleys under 10 U.S.C. 2304(a) (10), allowing the negotiation of a 
purchase when formal competitive procedures are impractical. Al- 
though the pulley had been categorized “3y,” “Item already direct 
purchase manufacturer,” under Air Force Regulations (AFR) 57-6 
(also Defense Supply Agency (DSAM) 4105.2), the agency hoped 
to realize savings in the purchase by placing the pulley in category 
“2y,” “Item coded competitive,” if other sources could qualify equiva- 
lent items. On September 17, 1971, TWX solicitations for offers to 
supply on an urgent basis 2,838 pulleys described as Honeywell part 
No. 944136 were sent to several sources, including Artko and U.S. 
Dynamics Corporation (Dynamics). The solicitation provided that 
the proposal, to be submitted no later than September 30, 1971, should 
incorporate the terms and conditions of the current basic ordering 
agreement (BOA). Other requirements in the solicitation were a firm 
unit price, discount terms, a specific delivery schedule, and packaging 
standards. 
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After receiving offers under the solicitation, procurement officials 
discovered that Honeywell part No. 944136 had been superseded by 
Honeywell part No. 944136-1. In a TWX solicitation of October 19, 
1971, OCAMA requested the offerors to submit quotations based upon 
the substitute part with all other requirements remaining the same 
as those in the first solicitation. 

On November 1, 1971, Artko was notified by TWX that negotiations 
were being conducted with it as one of the responsible offerors who sub- 
mitted a quotation under the solicitation and that it was requested to 
submit its best and final offer by November 5, 1971. The TWX stated 
that delivery as well as price would be a factor for consideration 
since the procurement was urgent. On November 2, 1971, a TWX was 
sent to all the offerors advising that the quantity had been increased 
by 951 units and requesting that the best and final offers be based upon 
the new quantity. 

In its quotation of October 29, 1971, submitted in response to the 
solicitation of October 19, 1971, Artko offered the pulleys at $17.96 
each. On November 5, 1971, Artko submitted its best and final offer at 
$14.41 each with delivery of first article 5 weeks after receipt of the 
order and delivery of 1,500 units per week beginning 3 weeks after 
approval of the first article. In a TWX of November 8, 1971, OCAMA 
requested that by November 12, 1971, Artko furnish a copy of its draw- 
ings of the pulley for evaluation of its offer. On November 15, 1971, 
Artko’s drawings were referred to the OCAMA Procurement Engi- 
neering Branch. The reference stated that Artko quoted a lower price 
and better delivery schedule than Honeywell and requested approval 
or disapproval of Artko as a supplier who had not previously been 
approved on the item. On the following day, the drawings were 
returned to the Air Force buyer without action because “no heat treat 
or hardness” was specified. The engineering branch suggested to the 
buyer that Artko should be requested to supply more complete data and 
attempt to be qualified for a subsequent purchase of the same item in 
order to avoid delay of the current purchase. After Artko provided 
additional information, including revised drawings and specifications 
for heat treatment, the engineering branch on November 17, 1971, 
again rejected Artko’s proposal as “inadequate.” In response to Artko’s 
protest, the engineering branch issued the following statement on 
January 14, 1972, in support of its rejection on the basis of the technical 
inadequacy of Artko’s proposal : 

1. PPLE disapproved the data ARTKO furnished in support of furnishing 
Honeywell P/N 944136-1 because the data furnished was incomplete. inaccurate, 
and there was no assurance the Government would receive a satisfactory item 
if the part was manufactured to the data furnished. 


2. Because the requirement was urgent we suggested ARTKO furnish complete 
data and attempt to get approved for next procurement. 
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8. The following are some of the deficiencies in data submitted : 


a. The material specified in AMS5349 which is steel casting, Investment 
Corrosion Resistant (SAE60416) which would require a casting drawing, 
and none was furnished. 

b. Section A~A which is a cross-section of an important feature of this 
item is incorrect as shown on furnished drawing. 


ce. NOTE 8 specifies “‘Passivate per Spec 4834.” This specification was not 
furnished. 


d. A tolerance change was made on drawing by obliterating an existing 
figure and writing in another figure. This is not an acceptable engineering 
practice on engineering changes as no authenticity is evident. 

e. After ARTKO was informed in our letter of 16 November 1971, there 
was no heat treat or hardness shown on drawing, someone printed by hand a 
heat treat specification on second copy of drawing furnished, and again no 
data or signature to show authenticity was evident. 

f. Flag Note 2 states “Before cutoff to .42(2) Ref Dim” and Flag Note 2 
refers to .500R and .0930 diameter, yet there is no material to be cut off. 
This is confusing as to just what is meant or intended. 

g. The drawing and heat treat specifications does not show Company 
address, nor signature of draftsman, and engineer. There is no proof these 
documents are official Company documents. 

Meanwhile, on November 3, 1971, Dynamics submitted its best and 
final offer of $19.75 per unit with delivery of five items immediately 
and deliveries of 1,000 units 30 days after award, 1,000, 60 days after 
award, and 1,789 units 90 days after award. Copies of drawings sub- 
mitted by Dynamics were sent for technical evaluation on November 8, 
1971, also with the comments that its price was lower end its delivery 
schedule better than that of Honeywell. In an evaluation of Novem- 
ber 15, 1971, it was stated that “the contractor has not supplied all of 
the data that is needed for an engineering evaluation ; Material Speci- 
fication USD No. 17739 is needed.” In a memo of November 30, 1971, 
another request was submitted for technical evaluation of Dynamics as 
a new supplier of the pulley. Savings in both time and cost were cited 
as reasons for qualifying Dynamics. In a response of December 2, 1971, 
to the latter request, the OCAMA Technical Operations Section stated 
that the evaluation was “expected to take several months” and sug- 
gested that the item be purchased immediately from the original manu- 
facturer. In a memorandum of December 8, 1971, with respect to the 
sample parts and drawings previously submitted by Dynamics, the 
Technical Operations Section stated : 


The following items are needed to complete the evaluation : 

. Heat treat specification—14662 

. Passivate specifica tion—14834 

. Material specification—17739 

. A Material certification 

. A heat treat certification 

Explain the meanings of references Bl, B2, C1, C2 and El on U.S. 
Dynamics Corporation Drawing 1944135. 


In a letter of December 9, 1971, Dynamics submitted the information 
and drawings requested. The technical evaluation of Dynamics was 
returned in a memorandum of January 4, 1972, stating that the sample 


moaocen 
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parts had been inspected and that Dynamics has been approved as a 
supplier of the pulleys. The memorandum stated further: 

The parts are acceptable except for insufficient passivation finish. * * * 

If U.S. Dynamics Corporation is awarded a contract for a quantity of subject 
parts, government inspectors should be requested to assure compliance with the 
specification for passivated surface finish along with other acceptance inspections. 

An award to Dynamics for manufacture of the part was signed by 
both the contracting officer and a representative of Dynamics on Janu- 
ary 7, 1972, and award became effective on that day when the contract 
was hand-delivered to the representative of Dynamics. Although the 
file copy of the contract was not mailed until January 10, 1972, it is 
attested in a memorandum signed by the contracting officer and a 
clerk who made a copy of the contract for the representative of 
Dynamics that the award was actually made on January 7 in order to 
expedite performance of the urgent requirements of the contract. On 
the basis of the above evidence concerning the circumstances of the 
award, we are unable to agree with Artko’s allegation that the contract 
was awarded after its protest was submitted on January 10, 1972. 

Nor do we consider valid Artko’s contention thet an award made 
under a BOA is illegal because the terms and conditions of such agree- 
ments may vary with each firm. The parties agreed to basic ordering 
agreements under Armed Services Procurement Regulation (ASPR) 
3-410.2 which provides the general terms of each agreement. Further- 
more, the specific terms of a contract awarded under a BOA are 
defined by the requirements of the contract. Finally, there is no evi- 
dence that procurement regulations governing the BOA were violated 
nor that any bidder was prejudiced by use of the BOA. 

However, we are in full agreement with Artko that Air Force 
procurement officials failed to provide Artko an equal opportunity 
to compete for the award. Under 10 U.S.C. 2304(g), procurement 
officials are required to conduct written or oral discussions with all 
responsible offerors submitting competitive proposals. Our Office has 
ruled repeatedly that competitive offerors should be given equal op- 
portunity for discussions. See 46 Comp. Gen. 191 (1966) ; B-170181, 
February 22, 1971. 

The final price offered by Dynamics was nearly 60 percent higher 
than Artko’s. Furthermore, the delivery schedule proposed by Artko 
was not significantly different from that of Dynamics. In any case, it 
did not act as a deterrent against inviting Artko to furnish technical 
data and was not relied upon as one of the bases for rejection until 
after the offeror’s technical data was considered to be deficient. Never- 
theless, in the memorandum of January 14, 1972, submitted by 
OCAMA in support of its determination that Artko’s proposal was 
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not responsive, the material deficiencies in Artko’s drawings were 
listed, although these deficiencies were never disclosed to Artko. 
A cursory review of OCAMA’s own evaluations of the data from 
Artko and Dynamics, quoted above, indicates that some of the same 
deficiencies existed in the original data furnished by both offerors. 
Yet Dynamics was provided with an additional opportunity and addi- 
tional time not provided to Artko to establish itself as a source for 
the item. The only reasonable conclusion which may be drawn from 
these findings is that procurement officials failed to conduct negotia- 
tions in a manner giving all competitors an equal opportunity to com- 
pete for the award. 

In view of the fact that performance by Dynamics has now been 
completed, no recommendation for corrective action is being made in 
the present case. However, based on the findings above, we recom- 
mend that appropriate steps be taken to preclude a recurrence of the 
same situation. 


[ B-175336 J 


Pay—Missing, Interned, Etc., Persons—Promotions—“Effective 
for All Purposes” 


Any amounts due a member of the Marine Corps who when he entered a missing 
status, as defined by 37 U.S.C. 551(2), on April 30, 1967, was a private first class 
E-2, and who by September 10, 1971, the date his death was established as 
April 30, 1967, had been promoted successively to sergeant E-5, are payable 
at the rates in effect on September 10, 1971, for pursuant to Public Law 92-169, 
the promotion of a member while in a missing status is “fully effective for all 
purposes,” notwithstanding 10 U.S.C. 1523 or any other provision of law and 
even though the Secretary concerned or his designee under 37 U.S.C. 556(b) 
determines the member died before the promotion was made, and the member’s 
spouse who was his widow on the day of his death is entitled to the payment 
of the arrears of pay and the 6 months’ death gratuity due notwithstanding 
she had remarried before he was officially determined to be dead. 


Military Personnel—Missing, Interned, Etc., Persons—Leaves of 
Absence—Accrual and Payment 


Although a member of the uniformed services continues to be credited pursuant 
to 37 U.S.C. 552(a) with pay and allowances until his death is determined and 
such credits are not disturbed if death is determined to have occurred prior 
to the date of determination, for the purposes of leave accural the actual date 
of death remains the date of discharge under 37 U.S.C. 501(a), so that no leave 
accrues after that date. Therefore, a member of the Marine Corps who was deter- 
mined on September 10, 1971, to have died on April 30, 1967, did not continue 
to accrue leave after April 30, 1967. However, pursuant to Public Law 92-169, 
his widow is entitled to payment for the leave that had accrued to the member 
before his death, as well as the arrears of pay and the 6 months’ death gratuity 
due, on the basis of the member's posthumous promotions from grade E-2 to 
grade E-5, at the rates in effect on September 10, 1971, the date the member 
was determined to have died on April 30, 1967. 
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To Major F. D. Brady, United States Marine Corps, May 19, 1972: 


Further reference is made to your letter dated February 15, 1972, 
which was forwarded here by letter dated February 28, 1972, of Head- 
quarters United States Marine Corps, requesting a decision concern- 
ing the computation of various amounts due in the case of Sergeant 
Milton E. Prescott, Jr., 318 34 8835, United States Marine Corps., 
deceased, and the person entitled to receive such payment. Your re- 
quest has been assigned Control No. DO-MC-1148 by the Department 
of Defense Military Pay and Allowance Committee. 

Sergeant Prescott entered a missing status as defined by 37 U.S.C. 
551(2) on April 30, 1967. On that date he had less than 2 years of 
service and held the grade of private first class (E-2). He was mar- 
ried, had no children, and was receiving basic allowance for quarters 
on behalf of his wife. Sergeant Prescott’s wife (Sandra Jean), 
married one Elmer E. Olson, Jr., October 4, 1969. So far as is known, 
the marriage of Sergeant and Sandra Jean Prescott was not dissolved 
by judicial action. Credit for basic allowance for quarters was termi- 
nated effective October 3, 1969. 

While in a missing status, Sergeant Prescott was promoted suc- 
cessively to the grades of lance corporal, corporal and sergeant (E-5). 
The last promotion was effective June 1, 1968. 

On September 10, 1971, a determination was made under 37 U.S.C. 
556(b) by the Secretary of the Navy’s designee that competent evi- 
dence conclusively established Sergeant Prescott’s date of death as 
April 30, 1967. On the date of such determination he was being credited 
with pay and allowances of a sergeant (E-5) with over 4 years of 
service. On April 30, 1967, he had 4 days of unused leave to his credit. 

The act of July 28, 1942, ch. 528, 57 Stat. 722, authorized the post- 
humous promotion of military and naval personnel, but provided that 
no person should be entitled to any bonus, gratuity, pay, or allowance 
by virtue of any provision of that act. That act was amended by the 
act of July 17, 1953, ch. 220, 67 Stat. 176, to provide that, for the pur- 
poses of that act in any case where the date of death is established or 
determined under the Missing Persons Act, the date of death is the 
date of receipt by the head of the department concerned of evidence 
that the person is dead, or the date the finding of death is made. Such 
provisions of law are now codified in 10 U.S.C. 1521-1524, the provi- 
sion that no person is entitled to any gratuity, pay, or allowance by 
virtue of a posthumous promotion being codified in 10 U.S.C. 1528. 

Section 4 of the 1942 law, now codified in 10 U.S.C. 1522, provides 
that the Secretary concerned may issue, or have issued, an appropriate 
warrant in the name of a member of the Armed Forces who was of_i- 
cially recommended for appointment or promotion to a grade other 





Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 761 


than a commissioned grade but was unable to accept the appointment 
or promotion because of death in line of duty. The term “a grade other 
than a commissioned grade” includes an enlisted grade. 

Section 552(a), Title 37, U.S. Code, as amended by the act of Novem- 
ber 24, 1971, Public Law 92-169, 85 Stat. 489, provides in pertinent 
part as follows, the last sentence having been added by the 1971 act: 


(a) A member of a uniformed service who is on active duty * * * and who is 
in a missing status, is, for the period he is in that status, entitled to receive or 
have credited to his account the same pay and allowances, as defined in this 
chapter, to which he was entitled at the beginning of that period or may there- 
after become entitled. * * * Notwithstanding section 1523 of title 10 or any 
other provision of law, the promotion of a member while he is in a missing 
status is fully effective for all purposes, even though the Secretary concerned 
determines under section 556(b) of this title that the member died before the 
promotion was made. 

In view of the language added by the act of November 24, 1971, that 
a promotion of a missing person is “fully effective for all purposes” 
you presented for consideration various questions as to the grade and 
rate of pay to be used in the computation of the leave payment and 
the death gratuity. You also requested a decision as to the entitlement 
of Mrs. Sandra J. Prescott Olson to payment of the amount due. 

On August 16, 1966, Sergeant Prescott executed a record of emer- 
gency data designating Sandra Jean. Prescott, wife, and Ida Prescott, 
mother, as beneficiaries for gratuity pay. He also named Sandra Jean 
Prescott for 100 percent of his unpaid pay and allowances. Sandra J. 
Prescott Olson has presented claims for unpaid pay and allowances 
and death gratuity. No claim has been submitted by any other person. 
However, Mr. Joseph C. Fanelli, stating that he is the attorney for 
Mr. and Mrs. Milton E. Prescott, Sr., parents, notified the Marine 
Corps on November 1, 1971, that a claim may be filed on their behalf 
and requested that no disbursement be made to any claimant until they 
have the necessary time to complete their investigation and research. 

Under 10 U.S.C. 1524, prior to the enactment of Public Law 92-169, 
a posthumous promotion was allowed to stand but by virtue of 10 
U.S.C. 1523, no effect was given thereto for pay purposes except that 
pay credited under the Missing Persons Act subsequent to the actual 
date of death was not recovered by virtue of the provisions of that 
act. 

By the plain terms of Public Law 92-169, the promotion of a mem- 
ber while he is in a missing status is “fully effective for all purposes,” 
notwithstanding 10 U.S.C. 1523 or any other provision of law, even 
though the Secretary concerned or his designee determines that the 
member died before the promotion was made. Hence, in view of the 
provisions of 10 U.S.C. 1524 for the purposes of the posthumous promo- 
tions granted to Sergeant Prescott, the date of death is September 10, 
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1971, and any “bonus, gratuity, pay, or allowance” payable upon such 
determination of death, including payment for accrued leave, is pay- 
able at the rates in effect on September 10, 1971. 

A member in a missing status under 37 U.S.C. 552(a) is entitled 
to continuance of credit of pay and allowances until his death is deter- 
mined and such credits are not disturbed if death is determined to 
have occurred prior to the determination, which credits, under 37 
U.S.C. 557, are for determination by the Secretary concerned or his 
designee. However, the right of survivors to be paid the arrears of pay, 
including payment for unused leave and to receive the 6 months’ death 
gratuity is for determination as of the actual date of death under the 
provisions of 10 U.S.C. 1477 and 2771, but to receive the death gratuity 
the survivor must be living at the time of payment. See 10 U.S.C. 
1477(d). 

Public Law 92-169 did not make the date of receipt of evidence of 
death or the date of making a finding of death the date of death for 
all purposes, but only for posthumous promotion purposes and the 
consequent rate of pay for purposes of computation of death benefits 
based thereon, since the posthumous promotion is effective for all pur- 
poses under that law. Leave is not “pay and allowances” (see 37 U.S.C. 
551(3)), but is “vacation or absence from duty with pay” (10 U.S.C. 
704); hence for the purposes of accrual of leave the actual date of 
death remains the date of discharge under 37 U.S.C. 501(a), so that 
no leave accrues after that date. 51 Comp. Gen. 391 (1972). 

For purposes of the lump-sum leave payment, therefore, the member 
did not accrue any leave after April 30, 1967, the date he in fact died, 
even though the lump-sum leave payment is for computation on the 
basis of the posthumous promotion to the grade of sergeant (E-—5) and 
the rate of pay and allowances in effect on September 10, 1971, the 
date the designee of the Secretary of the Navy determined that com- 
petent evidence established his date of death as April 30, 1967. 

The record indicates that Sandra Jean Prescott Olson was the 
widow of Sergeant Prescott on April 30, 1967, the actual date of his 
death. Nothing in the. provisions of 10 U.S.C. 1524 or Public Law 92- 
169 makes the eligibility of a surviving wife as such or as a desig- 
nated beneficiary to receive the arrears of pay of a deceased member 
of the Armed Forces or the 6 months’ death gratuity dependent upon 
her being his unremarried widow as of the date of receipt by the Sec- 
retary concerned of evidence of death of the member, as of the date 
a finding of death is made, or as of the time payment thereof is ef- 
fected. Consequently, the fact that Sergeant Prescott’s wife remarried 
in 1969 prior to the date the Secretary of the Navy or his designee re- 
ceived evidence that Sergeant Prescott in fact died on April 30, 1967, 
does not affect her eligibility to receive the arrears of pay or the 
6 months’ death gratuity. 
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Sergeant Prescott’s widow is the living survivor highest on the list 
provided in 10 U.S.C. 1477 entitled to be paid the death gratuity, and 
the designated beneficiary is the person highest on the list contained in 
10 U.S.C. 2771 entitled to be paid the arrears of pay. Since, on April 30, 
1967, Sandra J. Prescott Olson was the wife and designated bene- 
ficiary of Sergeant Prescott, she is entitled to receive the accrued pay 
and allowances credited to his account and determined to be due in the 
case, and to payment for the 4 days’ unused leave and the 6 months’ 
death gratuity computed on the rates effective on September 10, 1971, 
the date of determination of death. Your questions are answered 
accordingly. 

While we held in our decision of January 5, 1972, 51 Comp. Gen. 391, 
that the payment for accrued leave in the case of a member who died 
while in a missing status should be computed at the rate applicable on 
the date of his death rather than the rate of pay on the date of receipt 
of evidence of the member’s death, that decision did not involve post- 
humous promotions, the rule set forth above being for application in 
such cases. 


[ B-170531 J 


Military Personnel—Missing, Interned, Etc., Persons—House 
Trailer Transportation 


The wife of an Army warrant officer missing in action who moved her household 
effects in her mobile home and was denied reimbursement for the expenses in- 
curred in the movement of the trailer, as 37 U.S.C. 554 in providing for the 
travel and transportation of dependents and household and personal effects of 
members of the uniformed services in a missing status does not specifically 
include a housetrailer, nevertheless may be reimbursed the expense of the 
trailer movement since the amount involved is less than it would cost the 
Government to comply with paragraph M8353 of the Joint Travel Regulations 
authorizing the shipment of household goods when a member is in a missing 
status for more than 29 days, either to his official home of record or the resi- 
dence of his next of kin. 


To Lieutenant Colonel H. C. Williams, Department of the Army, 
May 22, 1972: 


Your letter of November 5, 1971, with enclosures, requests a de- 
cision whether Mrs. Jacqueline S. Sparks, the wife of Warrant Officer 
Jon M. Sparks, U.S. Army, who is presently in a missing-in-action 
status, may be reimbursed for the movement of her household goods 
in her mobile home from Ocean Springs, Miss., to Plano, Tex., in 
May 1971, as evidenced in the voucher submitted for payment. The 
request has been assigned PDTATAC Control No. 71-61 by the Per 
Diem, Travel and Transportation Allowance Committee. 

The enclosures include a letter from Headquarters, 5th U.S. Army, 
Fort Sam Houston, Tex., dated August 13, 1971, which states that 
Mrs. Sparks was denied movement of her trailer at Government ex- 
pense in view of the decision of our Office, October 23, 1971, 50 Comp. 
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Gen. 317, which held that there was no authority under 37 U.S.C. 554, 
for a dependent of a member of the uniformed services who is in a 
missing status, to transport a housetrailer at Government expense. 
However, the letter suggests that Mrs. Sparks is entitled to reimburse- 
ment for the items of personal property that were transported in 
the housetrailer as for a shipment of household goods under the pro- 
visions of paragraph M8353, Joint Travel Regulations, and is filing 
claim under the provisions of paragraph M8500 of the regulations. 

The claim is supported by an inventory of household goods showing 
that a total of 711 cubic feet of such goods was contained in the house- 
trailer. Also, there is a statement from the Chief, Traffic Management 
Branch at Keesler Air Force Base, Biloxi, Mississippi, that the cost 
of shipping 5,000 pounds (711 x 7) by motorvan at Government ex- 
pense for the distance transported would have been $597.50. The 
actual cost for the movement of the housetrailer amounted to $495.36, 
plus additional charges for $42.50, for blocking and leveling the trailer 
and connecting utilities at Plano, Tex. 

You indicate that, while the Government would have paid the 
transportation charges if shipment of the household goods had act- 
ually been made by motorvan, there is doubt that the Government 
is liable for reimbursement on a constructive cost basis for moving 
the household goods in conjunction with the movement of a mobile 
home. You therefore request a decision whether any reimbursement 
of personal expense is proper in this case. 

Section 554 of Title 37, United States Code, provides for the travel 
and transportation of dependents and household and personal effects 
of members in a missing status. Transportation may be provided for 
the dependents and household effects of a member of a uniformed 
service on active duty (without regard to pay grade) who is officially 
reported as dead, injured, or absent for a period of more than 29 days 
in a missing status, to various locations as specified therein. 

Section 409 of Title 37 provides in pertinent part that under regu- 
lations prescribed by the Secretaries concerned, and in place of the 
transportation of baggage and household effects or payment of a dis- 
location allowance, a member, or in the case of his death, his dependent, 
who would otherwise be entitled to transportation of baggage and 
household effects under section 406 of that title, may transport a 
housetrailer or mobile dwelling within the continental United States, 
within Alaska, or between the continental United States and Alaska, 
for use as a residence. The housetrailer may be transported by one of 
the enumerated ways, the cost of which or reimbursement therefor 
being limited, as there prescribed. 

Paragraph M10002, Joint Travel Regulations, provides generally 
that except for a member who is officially reported as dead, injured 
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or absent for a period of more than 29 days in a missing status, any 
member of the uniformed services who would otherwise be entitled 
to have his household effects transported at Government expense is 
entitled to a trailer allowance as set forth in that chapter. 

Paragraph M8353-1, item 3 of the regulations, provides in pertinent 
part that transportation of the household goods of a member is au- 
thorized to his official home of record or to the residence of his de- 
pendents, next of kin, or other person entitled to receive custody of 
the household goods when official notice is received that the member 
is absent for a period of more than 29 days in a missing status. 

Paragraph M8500 of the regulations provides that a shipment of 
household goods as otherwise authorized, ordinarily will be made 
through a shipping or transportation officer. However, when a ship- 
ping or transportation officer is not available or the member was in- 
structed to make shipment at personal expense, reimbursement of the 
actual cost of the shipment is authorized, exclusive of unauthorized 
services. In all other cases, the regulation provides that a member 
who arranges for the shipment of the household goods at personal 
expense is entitled to reimbursement of such costs not to exceed the 
cost which would have been incurred had the shipment been made 
by a shipping or transportation officer. 

In 50 Comp. Gen. 317 (1971), we held that section 554 of Title 37, 
United States Code, limits entitlement to those specific travel and 
transportation items there mentioned and authority to transport house- 
trailers or mobile homes is not one of the allowances included. We said 
that the words “household and personal effects” as used in that section 
may not be construed as including a housetrailer for the purpose of 
transporting it when a member is in a missing-in-action status. 

While under the provisions of section 554 of Title 37, United States 
Code, Mrs. Sparks is not entitled to reimbursement for the movement 
of her mobile home from Ocean Springs, Miss., to Plano, Tex., the 
household effects that were contained in the housetrailer would have 
been shipped separately by the Government under arrangements by 
a shipping or transportation officer if Mrs. Sparks had requested such 
a shipment. Furthermore, under the provisions of paragraph M8500 
of the regulations, Mrs. Sparks could have personally arranged for 
the shipment of these effects by any means, including the direct hire 
or rental of a conveyance (with or without operator). In view thereof, 
and since Mrs. Sparks did move her household goods in her house- 
trailer at her own expense, it is concluded that she is entitled to reim- 
bursement of the transportation cost she incurred ($495.36) since that 
amount is less than it would have cost the Government had the ship- 
ment been made by a shipping or transportation officer. 
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Accordingly, the voucher and other enclosures are returned here- 
with, the voucher being approved for payment in the amount shown 
to be due Mrs. Sparks, if otherwise correct. 


[ B-175783 J 


Departments and Establishments—Services Between—Appropria- 
tion Obligation—Funds Transferred for Training Personnel 

The agreement of June 4, 1971, by which funds were transferred by the Depart- 
ment of Health, Education, and Welfare to the Federal Aviation Administration 
(FAA) to provide training from June 7, 1971, to June 7, 1972, for air traffic con- 
trol trainees pursuant to section 303(a) of the Manpower Development and 
Training Act of 1962, as amended, 42 U.S.C. 2613(a), which authority terminates 
June 30, 1972, is an agreement that was authorized independently of section 601 
of the Economy Act since section 306(a) of the Manpower Act provides for the 
making of contracts and agreements, and the training agreement having been 
entered into prior to June 30, 1971, meets the obligation requirement of section 
1311 of the Supplemental Appropriation Act, 31 U.S.C. 200, and, therefore, the 
transferred funds remain available for further obligation by FAA in accordance 
with the agreement within the time limits of the Manpower Development and 
Training Act. 


To the Secretary of Transportation, May 22, 1972: 


Reference is made to letter of April 18, 1972, from the General 
Counsel, Federal Aviation Administration (FAA), concerning the 
continued availability to FAA of certain funds transferred to it by 
the Department of Health, Education, and Welfare (HEW) to pro- 
vide training for air traffic control trainees pursuant to the Manpower 
Development and Training Act of 1962, as amended, 42 U.S.C. 2571, 
et seq. 

The funds involved are those provided by the Department of Labor 
Appropriation Act, 1970, Public Law 91-204, 84 Stat. 23, under the 
heading “Manpower Development and Training Activities.” It is 
specifically stated therein that the funds are to remain available 
until June 30, 1971. Pursuant to section 310 of the Manpower Develop- 
ment and Training Act of 1962, 42 U.S.C. 2620, the authority con- 
ferred under title II of the act will terminate on June 30, 1972, except 
that disbursements under contracts entered into prior to such date 
may continue through December 30, 1972. 

It is explained that an agreement was entered into on June 4, 1971, 
between the Office of Education, HEW, and FAA whereby funds in 
the amount of $500,000 that had been transferred to HEW would be 
advanced to FAA to cover the cost of training in an air traffic control 
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program. The agreement covers the period June 7, 1971, to June 7, 
1972, and calls for FAA to contract with educational institutions to 
provide the necessary training. Except for such agreement no further 
obligation action has been taken and the question is presented as to 
whether such agreement effectively obligated the funds for purposes 
of section 1311 of the Supplemental Appropriation Act, 1955, ap- 
proved August 26, 1954, 68 Stat. 830, 31 U.S.C. 200. 
Section 1311 provides in pertinent part as follows: 


(a) After August 26, 1954, no amount shall be recorded as an obligation of the 
Government of the United States unless it is supported by documentary evidence 
of— 

(1) a binding agreement in writing between the parties thereto, including 
Government agencies, in a manner and form and for a purpose authorized by 
law, executed before the expiration of the period of availability for obliga- 
tion of the appropriation or fund concerned for specific goods to be delivered, 
real property to be purchased or leased, or work or services to be per- 
formed * * *. 


Ordinarily, authority for one Federal agency to perform services for 
another agency is provided by section 601 of the Economy Act of 1932, 
47 Stat. 417, as amended, 31 U.S.C. 686. Concerning agreements 
entered into under such authority it was stated in 34 Comp. Gen. 418, 
421 (1955) that— 


* * * While there may be recorded obligations based upon agreements entered 
into under that provision of law if the agreements comply with section 1311 (a) 
(1), 68 Stat. 830, such obligations against fiscal year appropriations are required 
by section 1210 of the General Appropriation Act, 1951, Public Law 759, approved 
September 6, 1950, 64 Stat. 765, to be deobligated at the end of each fiscal year 
to the extent that the performing or procuring agency has not incurred valid 
obligations under the agreement. * * *. 


It is urged, however, that the agreement in question is not subject 
to the limitations of the Economy Act as set forth in section 1210 of 
the General Appropriation Act, 1951, 31 U.S.C. 686-1, in that the 
agreement in question was authorized by title II of the Manpower 
Development and Training Act of 1962. Although reference is not 
made to any particular provisions of that act it is noted that section 


303(a) thereof, 42 U.S.C. 2613(a) provides that (quoting from the 
Code) — 


(a) In the performance of their functions under this chapter, the Secretary 
of Labor and the Secretary of Health, Education, and Welfare, in order to avoid 
unnecessary expense and duplication of functions among Government agencies, 
shall use the available services or facilities of other agencies and instrumentali- 
ties of the Federal Government, under conditions specified in section 2616(a) 
(306(a)] of this title. Each department, agency, or establishment of the United 
States is authorized and directed to cooperate with the Secretary of Labor and 
the Secretary of Health, Education, and Welfare and, to the extent permitted by 
law, to provide such services and facilities as either may request for his assist- 
tance in the performance of his functions under this chapter. 
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Inasmuch as the last sentence of section 303(a) above authorizes 
Federal agencies to cooperate with the Secretaries named therein and, 
to the extent permitted by law, to provide services as they may request, 
there would appear a reasonable basis for the view that section 303 (a) 
of itself provides no new authority to enter into intragovernmental 
agreements. However, section 306(a), as amended, 42 U.S.C. 2616(a) 
referred to in the first sentence of section 303(a) states that (quoting 
from the Code) : 

The Secretary of Labor and the Secretary of Health, Education, and Welfare 
may make such contracts or agreements, establish such procedures, including 
(subject to such policies, rules, and regulations as they may prescribe) the 
approval of any program under section 2582 [202] of this title, the cost of which 
does not, exceed $75,000, and make such payments, either in advance or by way 


of reimbursement, or otherwise allocate or expend funds made available under 
this chapter, as they deem necessary to carry out the provisions of this chapter. 


Also, section 309(a) of the act, as amended, 42 U.S.C. 2619(a) states 
that— 


(a) In carrying out the responsibilities under this chapter, the Secretary of 
Labor and the Secretary of Health, Education, and Welfare shall provide, directly 
or through grants, contracts, or other arrangements, training for specialized or 
other personnel and technical assistance which is needed in connection with the 
programs established under this chapter or which otherwise pertains to the pur- 
poses of this chapter. * * *,. [Italic supplied.] 

Consequently, while the matter is not entirely free of doubt, since 
section 306(a) specifically provides for the making of contracts or 
agreements and is referred to in section 303(a) which concerns only 
Federal agencies, we are inclined to concur with the General Counsel 
of FAA that the agreement in question is authorized by the Manpower 
Development and Training Act of 1962, and independently of section 
601 of the Economy Act. 

Under somewhat similar circumstances we advised the Administra- 
tor of the Housing and Home Finance Agency, in decision dated 
April 10, 1951, B-102040, that— 

* * * where such contracting authority has been granted by specific statute, 
as in the instances cited in your letter, the departments and agencies are, of 
course, authorized to enter into contracts with each other under the terms, condi- 
tions and limitations, including the period of availability of appropriations, as 
set forth in the particular statute. 

Accordingly, it is our view that the agreement in question having 
been entered into prior to June 30, 1971, meets the obligation require- 
ments of 31 U.S.C. 200 and that the funds remain available for fur- 
ther obligations by FAA in accordance with such agreement within 
the time limits of the Manpower Development and Training Act of 
1962. 
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[ B-175429 J 


Courts—District of Columbia—Superior Court—Criminal Justice 
Act Application 


In the prosecution of cases brought in the District of Columbia (D.C.) Superior 
Court established by the D.C. Court Reform and Criminal Procedure Act of 1970 
(Public Law 91-358) by merging the Court of General Sessions, the Juvenile 
Court, and the D.C. Tax Court, which new court was given exclusive jurisdiction 
“of any criminal case under any law applicable exclusively to the District of 
Columbia,” the funds appropriated to the Federal Judiciary for the implementa- 
tion of the Criminal Justice Act (CJA), 18 U.S.C. 3006A, are available to pay 
attorneys and experts appointed by the Superior Court since Public Law 91-447 
amended the CJA by adding subsection (1) to make the CJA applicable to the 
District and, therefore, the CJA applies when a prosecution is brought in the 
name of the United States in the Superior Court and the D.C. Court of Appeals 
and when counsel is appointed in juvenile proceedings pursuant to 18 U.S.C. 
8006A (a). 

Courts—Criminal Justice Act of 1964—Proceedings in the District 
of Columbia Courts—Administration and Budgeting for Programs 
Notwithstanding the reorganization of the local courts in the District of Columbia 
(D.C.) pursuant to the D.C. Court Reform and Criminal Procedure Act of 1970 
(Public Law 91-358), the Administrative Office of the United States Courts 
should continue to handle the administration of, and budgeting for the Criminal 
Justice Act (CJA) program in the D.C. courts in the same manner as in the 
past and to the extent possible as it administers and budgets for the programs 
of the Federal district courts, except for the D.C. Public Defender Seryice which 
is covered by sections 306 and 307 of the Reform Act, and the responsibilities of 
the Judicial Conference of the United States or the Administrative Office of the 


United States Courts under 28 U.S.C. 604, 605, and 610 remain unchanged with 
respect to the D.C. Superior Court and the D.C. Court of Appeals. 


To the Director, Administrative Office of the United States Courts, 
May 26, 1972: 


Your letter of March 7, 1972, requests our opinion as to whether, in 
light of the reorganization of the local courts in the District of Colum- 
bia pursuant to the District of Columbia Court Reform and Criminal 
Procedure Act of 1970, Public Law 91-358, 84 Stat. 473, the funds 
appropriated to the Federal Judiciary for the implementation of the 
Criminal Justice Act (CJA), 18 U.S.C. 3006A, are available to pay 
attorneys and experts appointed in the District of Columbia Superior 
Court as well as pay for other services, in cases where exclusive juris- 
diction over the criminal offense charged is vested in that court; and 
if it is our decision that such funds may be so applied, in what categories 
of cases could such attorneys and experts be compensated. You also ask 
what responsibilities the Judicial Conference of the United States and 
your office would have over the administration of, and budgeting for, 
the CJA program in the District of Columbia (D.C.) Superior Court 
and the District of Columbia (D.C.) Court of Appeals if we determine 
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that CJA applies to cases peculiar to the local jurisdiction of those 
courts. We wrote to the Executive Officer of the D.C. Courts for his 
views on these matters, and in response thereto The Honorable Harold 
Greene, Chief Judge of the Superior Court of the District of Columbia 
furnished us the views of the District of Columbia courts. 

In 45 Comp. Gen. 785 (1966)—referred to in your letter—we stated 
that the Criminal Justice Act is intended to provide adequate repre- 
sentation at all stages for persons charged with the commission of 
felonies or misdemeanors, other than petty offenses as defined in sec- 
tion 1 of Title 18, United States Code, who are financially unable to 
obtain an adequate defense. We noted that in making such provision, 
the act was framed in terms of the Federal Court System of which 
the District of Columbia Court of General Sessions has traditionally 
not been considered a part. However, we pointed out that with respect 
to the purposes of the Criminal Justice Act of 1964, the United States 
District Court for the District of Columbia had concurrent jurisdic- 
tion over all criminal cases which could properly be heard in the 
“United States Branch” of the D.C. Court of General Sessions, and that 
all criminal cases heard in the Court of General Sessions—other than 
those involving violations of police or municipal ordinances or regula- 
tions—were prosecuted by a United States attorney in the name of the 
United States. We stated that since the United States determined 
whether a defendant in a criminal case was to be tried in the U.S. 
District Court or in the Court of General Sessions, it was difficult to 
reach the conclusion that the Congress intended a defendant’s entitle- 
ment under the Criminal Justice Act to be dependent upon whether 
the United States should choose to prosecute him in one court rather 
than another. Thus, we concluded that the Criminal Justice Act of 1964 
should be construed as covering the U.S. Branch of the D.C. Court of 
General Sessions and that any plan covering application of the act 
in the District of Columbia should include that Branch. See also our 
decisions of September 24, 1970, 50 Comp. Gen. 205 and 48 Comp. 
Gen. 569 (1969). 

On July 29, 1970, the District of Columbia Court Reform and 
Criminal Procedure Act of 1970, Public Law 91-358, 84 Stat. 473 
(henceforth referred to as the D.C, Court Reform Act) was enacted 
into law. Among other things, that act merged the three local courts— 
the Court of General Sessions, the Juvenile Court, and the D.C. Tax 
Court—into a new Superior Court. The Superior Court is given ex- 
clusive jurisdiction “of any criminal case under any law applicable 
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exclusively to the District of Columbia “except for those already com- 
menced in the United States District Court or those filed there during 
an 18-month transition period. The D.C. Court Reform Act also es- 
tablished the District of Columbia Public Defender Service and phased 
out over a 30-month period the former pro rata contributions made 
from District of Columbia appropriations for the maintenance of the 
US. District Court and the U.S. Court of Appeals. 

You state that the D.C. Superior Court, having been invested with 
both misdemeanor and felony criminal jurisdiction of local applica- 
tion, has assumed much of the character of a State court. You further 
state that it appears that two of the major premises of our original 
opinions finding the Criminal Justice Act of 1964 applicable to the 
D.C. General Sessions Court are now eliminated: first, there is no 
longer concurrent jurisdiction shared by the local court and the United 
States Court and second, the trial jurisdiction is no longer dependent 
upon whether the United States should choose to prosecute a defend- 
ant in one court rather than another. 

On October 14, 1970, shortly after the enactment of the D.C. Court 
Reform Act, there was enacted Public Law 91-447, 84 Stat. 916, amend- 
ing 18 U.S.C. 3006A (the CJA), which amendment you describe as a 
“virtual rewriting of the Criminal Justice Act.” While in this act the 
Congress did not disturb the section (18 U.S.C. 3006A(k)) defining 
the United States “District Courts” to which CJA is applicable, it 
added a new subsection (/) to the CJA, which subsection provides: 

(1) Applicability in the District of Columbia. The provisions of this Act, other 
than subsection (h) of section 1, shall be applicable in the District of Columbia. 
The plan of the District of Columbia shall be approved jointly by the Judicial 


Council of the District of Columbia Circuit and the District of Columbia Court 
of Appeals. 


This language (except for the phrase “other than subsection (h) of 
section 1”) was initially introduced on April 30, 1970, on the floor of 
the Senate, by Senator Hruska as an amendment to the bill which 
amended the CJA. At the time the amendment was introduced, Senator 
Hruska made the following statement : 


Mr. President, the amendment that I have offered would make the provisions 
of the Criminal Justice Act, as amended by S. 1461, fully applicable to the District 
of Columbia. 

This amendment is needed to clarify the application of the act to appointed 
counsel appearing before the court of general sessions or any other courts of 
general jurisdiction, now or in the future, in the District of Columbia, The 
Criminal Justice Act of 1964, as originally enacted, omitted any reference to 
the District of Columbia Court of General Sessions, although the Comptroller 
General ruled in 1966 that the act does extend to certain classes of cases prose- 
cuted in that court. As I recall, that was also the intent of the 1964 act. 
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Since the Constitutional Rights Subcommittee began consideration of 8S. 1461, 
and other proposed amendments to the 1964 act, legislation has been proceed- 
ing through the Senate and House District Committees that would significantly 
reorganize the Federal courts of the District. That legislation is now before a 
conference committee. 


The concurrent jurisdiction of the District of Columbia District Court and 
the District of Columbia Court of General Sessions over certain offenses against 
the United States would end under that legislation, and the court systems would 
be greatly changed. It is the concurrent jurisdiction, however, upon which the 
Comptroller General based his opinion of coverage under the 1964 act. 

Therefore, to insure coverage of the Criminal Justice Act in the District, 
whether or not the court reorganization bill is enacted, for those classes specified 
in the 1964 act as amended by S. 1461 as reported by the full Judicial Committee, 
this amendment is offered. (Congressional Record—Senate, April 30, 1970, S6500, 
Temp. Ed.) 

Senator Hruska’s amendment making the CJA applicable in the 
local courts of the District of Columbia was agreed to by the Senate. It 
was subsequently accepted by the House, with additional amendments 
after the Department of Justice noted that the language of the Senate 
amendment left unclear the applicability of the public defender or- 
ganization provisions of the act within the District of Columbia and 
the question of compensation of counsel appointed to represent juve- 
niles. (See the Hearings before Subcommittee No. 3 of the House 
Judiciary Committee, June 18 and 25, 1970, pages 96 to 99.) While 
the Department of Justice proposed specific language to deal with 
these problems, the House Committee merely amended the bill to 
exempt the District of Columbia from the public defender organiza- 
tion provisions of the CJA within the District of Columbia courts. 
Thus, House Report No. 91-1546, 91st Congress, explains: 

Amendinent No. 11 provides that except for subsection (h) involving defender 
organizations, the provisions of the Criminal Justice Act apply in the District 
of Columbia. The District already [sic] a Public Defender Service (title III, 
Public Law 91-358). 

The House and the Senate both accepted this further amendment of 
Senator Hruska’s amendment. 

Further, we note that section 210(a) of the D.C. Court Reform Act 
revises, codifies, and enacts the general and permanent laws of the 
District of Columbia relating to criminal procedure. That section 
revises Title 23, D.C. Code, and provides, in effect, that all criminal 
prosecutions—except (in most cases) for prosecutions for violations 
of all police or municipa! ordinances or regulations and for violation 
of all penal statutes in the nature of police or municipal regulations, 
where the maximum punishment is a fine only, or imprisonment not ex- 
ceeding 1 year, or prosecutions for violations of section 6 of the act 
of July 29, 1892 (D.C. Code, section 22-1107), relating to disorderly 
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conduct, and for violations of section 9 of that act (D.C. Code, section 
22-1112), relating to lewd, indecent, or obscene acts—shall be con- 
ducted in the name of the United States by the U.S. attorney for the 
District of Columbia, or his assistants. In other words, most, if not 
all, criminal prosecutions formerly brought by the United States at- 
torney in the name of the United States in the “United States Branch” 
of the Court of General Sessions or in the United States District 
Court for the District of Columbia will now be brought by the United 
States attorney in the name of the United States in the D.C. Superior 
Court. Application of the CJA to these cases in the Superior Court 
would accomplish the stated purpose of the sponsor of subsection (1) 
of the CJA that CJA coverage in the District under the 1970 amend- 
ments should include those classes of cases which were covered by the 
1964 act prior to the reorganization of the D.C. Court System. 
Moreover, the intent to make applicable the CJA to the District of 
Columbia courts is obvious from the wording of subsection (1) of the 
CJA. As noted above, the last sentence of that subsection provides: 


The plan of the District of Columbia shall be approved jointly by the Judicial 
Council of the District of Columbia Circuit and the District of Columbia Court 
of Appeals. 


We agree with Judge Greene’s interpretation of this sentence that: 


* * * Had it not been the clear congressional intent for the Criminal Justice 
Act to apply to the D.C. Court system, there would, of course, have been no 
reason whatever for requiring that the Criminal Justice Act plan for the District 
of Columbia be approved by the District of Columbia Court of Appeals, a local 
court without strictly “federal” responsibilities. 


We agree that the rationale of our former decisions making the 
CJA—prior to the 1970 amendments thereto—applicable to the D.C. 
Court of General Sessions (i.e., the concurrent jurisdiction shared by 
the local court and the United States District Court for the District 
of Columbia and the fact that the choice of forum was up to the United 
States) no longer applies to the D.C. courts as reorganized by the D.C. 
Court Reform Act. However, it is our opinion that except as to sub- 
section (h) of the CJA relating to public defender systems, subsection 
(1) of the CJA, as added by Public Law 91-447, clearly and un- 
equivocally makes the CJA applicable to prosecutions brought in the 
D.C. Superior Court and the D.C. Court of Appeals with regard to 
those prosecutions brought in the name of the United States, and we so 
hold. 

As to the application of the CJA to juvenile proceedings, section 
3006A (a) of Title 18, United States Code, provides, in effect, that the 
CJA will cover: 
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* * * any person financially unable to obtain adequate representation (1) who 
is charged with * * * juvenile delinquency by the commission of an act, which if 
committed by an adult, would be such a felony or misdemeanor * * * or, (4) for 
whom the Sixth Amendment to the Constitution requires the appointment of 
counsel or for whom, in a case in which he faces loss of liberty, any Federal 
law requires the appointment of counsel. * * * 

House Report 91-1546, dated September 30, 1970, states on page 3 
that the purpose of 18 U.S.C. 3006A is to: 

* * * render explicit the coverage [under section 3006A(a)(1)] of persons 
charged with juvenile delinquency. Within the District of Columbia, children 
would also be covered by section [3006A(a)(4)], insofar as the District of 
Columbia Court Reform and Criminal Procedure Act of 1970 (Public Law 91- 


358, approved July 29, 1970) requires the appointment of counsel for them in 
cases in which they face loss of liberty * * * 


In other words, the provisions of 18 U.S.C. 3006A (a) (1) are appli- 
cable in the District of Columbia, as in all the other CJA covered juris- 
dictions, to persons charged with juvenile delinquency by the commis- 
sion of an act which, if it had been committed by an adult, would be 
a felony or misdemeanor (other than a petty offense as defined by 18 
U.S.C. 1) or with violation of probation covered by the provisions of 
the CJA, and the provisions of 18 U.S.C. 3006A (a) (4) cover persons 
charged in juvenile proceedings in the District of Columbia for whom 
the Sixth Amendment of the Constitution requires the appointment of 
counsel, or for whom, in a case in which the juvenile faces loss of lib- 
erty, any Federal law—including, in particular, the D.C. Court Re- 
form Act—requires the appointment of counsel. 

As to your final question, the Administrative Office of the United 
States Courts should handle the administration of, and budgeting for, 
the CJA program in the District of Columbia’s local courts generally 
in the same manner as it has in the past and to the extent possible as 
it administers and budgets for programs of the Federal district courts, 
except, of course, that the administration of, budgeting for, and financ- 
ing of, the District of Columbia Public Defender Service should be in 
accordance with sections 306 and 307 of the D.C. Court Reform Act. 
Except for the aforementioned, this decision should not be construed 
to increase or decrease the responsibilities of the Judicial Conference 
of the United States or the Administrative Office of the United States 
Courts under sections 604, 605, and 610 of Title 28, United States Code, 
with respect to the D.C. Superior Court and the D.C. Court of 
Appeals. 

Copies of this decision are being sent to the Executive Director of 
the District of Columbia Courts and to the Chief Judge of the Supe- 
rior Court of the District of Columbia. 
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Clothing and Personal See ee Clothing and Equip- 
ment—Hazardous Occupations—Safety Glasses 


The holding in 42 Comp. Gen. 626 that in the absence of a showing that an em- 
ployee was unable to furnish a prescription from which safety glasses could 
be made, or that a prescription could not be made from the glasses an employee 
normally wears, the cost of eye refraction examinations was not for payment 
by the Government does not preclude such examinations where the employee 
has not previously worn glasses or where it is administratively determined an 
existing prescription is inadequate, and the general practice of the Air Force 
of providing refraction examinations under its occupational vision program 
established pursuant to 5 U.S.C. 7903, and 29 U.S.C. 668(a) should be discontinued 
and AFR 160-112 amended to clarify that refraction examinations may be au- 
thorized at Government expense only where the employee had previously not 
worn glasses or his present prescription or glasses are inadequate. 


To the Secretary of the Air Force, June 1, 1972: 


Reference is made to our letter of January 21, 1972, B-157389, to 
you concerning that element of the Air Force occupational vision pro- 
gram, as set forth in AFR 160-112 (12 June 1961, with change 1 dated 
22 June 1967), which authorizes eye refraction examinations for civil- 
ian employees who are to be supplied with prescription safety eye- 
wear. Under paragraph 8 of the regulation such examinations are 
provided, without cost to the employee, through Government medical 
facilities or by contract with private refractionists. We noted that 
under paragraph 14b an existing prescription for corrective lenses may 
be accepted in lieu of a new refraction examination if minimum visual 
standards are met by that prescription. However, we indicated our 
impression that the general practice under AFR 160-112 is to provide 
such examinations in all cases, while acceptance of an existing pre- 
scription is considered only at the request of an employee. 

We expressed reservations concerning the propriety of the Air Force 
practice in light of our decision at 42 Comp. Gen. 626 (1963), which 
approved the expenditure of appropriated funds to purchase prescrip- 
tion safety eyewear but declined to extend such authority to payment 
of eye refraction examinations in connection therewith absent a show- 
ing that an adequate prescription could not be otherwise obtained. We 
indicated that the Department of the Army in its regulations (AR 
40-5) treats eye refraction examinations for safety glasses as the re- 
sponsibility of the employee. In view of the foregoing, we requested 
a response to the following questions : 

1. Does the Air Force follow a general practice of providing refrac- 
tion examinations for civilian employees who require prescription 
safety eyewear ? 

2. If so, how is this practice justified, particularly in view of our 
decision at 42 Comp. Gen. 626? 
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3. Is there any reason why the Air Force program should not be 


modified by making application of paragraph 14b of AFR 160-112 
mandatory ¢ 


4, Are there any circumstances in which application of paragraph 


14b would not serve to render the provision of refraction examinations 
unnecessary ? 


By letter dated March 24, 1972, from Walter A. Willson, Office of 
the General Counsel, Department of the Air Force, we are advised 
that the Air Force does generally furnish refraction examinations 
under the circumstances described herein. The basic position of Air 
Force is stated by Mr. Willson as follows: 


* ** The Air Force practice rests, in the final analysis, on the need to 
obtain reasonable assurance that prescription safety glasses being provided at 
Government expense are in fact fully suitable for their intended purpose. The 
Surgeon General of the Air Force has determined that, in the absence of such 
assurance, acceptance of preexisting prescriptions is inadvisable from both a 
medical as well as a safety standpoint. It is his professional judgment that the 
relatively small additional expense of a current examination is more than offset 
by the additional degree of protection against the dangers inherent in eye haz- 
ardous environments. Were this requirement to be relaxed, there would be a 
significant increase in the risk of visual impairment, damage tc Government 
property and even physical injury to the employee and his co-workers. * * *. 


Mr. Willson distinguishes our decision at 42 Comp. Gen. 626 on the 
basis that there was no indication therein of an administrative deter- 
mination that considerations of safety and employee well-being re- 
quired that prescription safety eyewear be ground only from very 
recent prescriptions, or that a degree of control over examinations be 
retained. On the other hand, it is stated that the Department of the 
Air Force had made such determinations with respect to its occupa- 
tional vision program. Finally, concerning the possibility of making 
mandatory paragraph 14b of AFR 160-112, it is stated in the en- 
closure to Mr. Willson’s letter that : 

The Department of the Air Force would prefer to avoid acceptance of “outside” 
prescriptions as a general rule. It is not advisable from a medical or safety stand- 
point to utilize a prescription which a visually deficient worker has obtained 
in the past, when equipping him with prescription safety glasses for eye-haz- 
ardous work. The Air Force has an obligation to protect the interest of the 
Government and of fellow workers of the employee involved, as well as those of 
the employee himself. This obligation cannot be fulfilled unless all measures 
reasonably available are utilized to assure that the visually deficient employee 
in an eye-hazardous job is not a hazard to himself or his fellow workers and is 
not further impairing his vision. To this end, the regulation prescribes initial 
eye examinations and periodic eye examinations and permits the Air Force a 
degree of control over the conduct of the examination. 

Our decision at 42 Comp. Gen. 626 approving the provision of pre- 
scription safety eyewear for the protection of visually deficient em- 
ployees in eye-hazardous jobs, was based upon section 13 of the act 
approved August 2, 1946, ch. 744, 60 Stat. 809, reenacted and codified at 
5 U.S.C. 7903, which states in part : 
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§ 7908. Protective clothing and equipment. 
Appropriations available for the procurement of supplies and material or 
equipment are available for the purchase and maintenance of special clothing 
and equipment for the protection of personnel in the performance of their as 
signed tasks. * * *. 
In addition, section 19(a) of the Occupational Safety and Health Act 
of 1970, approved December 29, 1970, Public Law 91-596, 84 Stat. 
1609, 29 U.S.C. 668(a), requires each Federal agency to establish and 
maintain an effective and comprehensive occupational safety and health 
program. See also, 5 U.S.C. 7902. Thus the authority of the Air Force 
to supply prescription safety eyewear where necessary for the pro- 
tection of employees is unquestioned. 

As to the cost of the eye refraction examinations, in 42 Comp. Gen. 
626 we held, in effect, that in the absence of a showing that the em- 
ployee involved was unable to furnish a prescription from which pre- 
scription ground safety glasses could be made, or that a prescription 
could not be made from the employee’s present glasses (i.e., from the 
glasses he normally wears), the cost of eye refraction examinations 
was not for payment by the Government. 

Our holding in that case was not intended to preclude eye refraction 
examinations at Government expense for visually deficient employees 
requiring prescription safety glasses in those instances where the em- 
ployee involved had not previously worn glasses or where incident to a 
visual survey an employee’s existing prescription was administratively 
determined to be inadequate( i.e., visually deficient). 42 Comp. Gen. 
626 is clarified accordingly. However, to the extent that AR-160-112 
authorizes eye refraction examinations at Government expense with- 
out requiring an administrative determination as to the adequacy of 
the employee’s existing prescription (or glasses), it is our view that 
the regulation in question should be amended so as to make clear that 
eye refraction examinations for prescription safety glasses may be au- 
thorized at Government expense only in those instances where the em- 
ployee involved had not previously worn glasses or where it is 
administratively determined that his present prescription (or glasses) 
is inadequate. 





[ B-175024 J 


Delegation of Authority—Heads of Agencies to Subordinates— 
Expenditure Approval—Training Programs 


The authority to approve for payment on an individual basis the expenditures 
that are incurred in the administration of the training program established by 
the Selective Service System pursuant to the Government Employees Training 
Act (5 U.S.C. 4101-4118), and to establish criteria for payment, may be delegated 
by the Director of Selective Service, and a directive to this effect issued, not- 
withstanding neither the language of the Training Act nor the implementing 
regulations do not expressly provide for delegation since sections 4103, 4109(a), 
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and 4105(c) of Title 5 U.S. Code in assigning to agency heads responsibility for 
the establishment of training programs and for oversight of such programs sanc- 
tion delegation of authority by agency heads in connection with the develop- 
ment and conduct of agency training programs. 


To the Acting Director, Selective Service System, June 1, 1972: 


Further reference is made to a letter of January 19, 1972, from Mr. 
Curtis W. Tarr, former Director of Selective Service, requesting our 
decision as to whether he might lawfully delegate authority to approve 
for payment such training course expenditures as are appropriate in 
the administration of the training program established by the Selective 
Service System pursuant to the Government Employees Training Act, 
approved July 7, 1958, Public Law 85-507, 72 Stat. 327, reenacted 
and codified at 5 U.S.C. 4101-4118. 

The act provides for the establishment of employee training pro- 
grams by the heads of Federal agencies, and authorizes payment of 
the expenses of such training. In the course of and incident to the 
establishment of a training program for employees of the Selective 
Service System, Mr. Tarr desired to delegate to certain officers the 
approval for payment of such training course expenditures as are 
appropriate to achieve the objectives of the program. This delegation 
of authority would be accomplished by means of a proposed directive 
to provide in substance as follows: 

* * * Payment of Training Expenses 

Within the authorization for establishing a training program and the fiscal 
limitations for payment of expenses for such training program as determined by 
the Director, the Manpower Administrator is hereby designated to approve for 
payment such training course expenditures as are appropriate to achieve the 
objectives of the training program. 

The Training Manager is designated as Alternate to act in the above 
capacity. * * *. 

We have been informally advised that the intent of the proposed 
directive is to confer authority both to approve training course ex- 
penditures on an individual basis, and to establish criteria for general 
application with respect to the payment of training costs. The sub- 
mission was stated to be based upon the following considerations: 

It appears that neither the language of the Act itself nor that of the imple- 
menting [Civil Service Commission] regulation carries any provision for the 
delegation of authority as is contemplated by the proposed order. In this connec- 
tion, there is also for consideration the following Comptroller General decisions : 
A-32849, December 20, 1930, 10 Comp. Gen. 273 ; B-11241, July 16, 1940, 20 Comp. 
Gen. 27; B-15898, May 21, 1941, 20 Comp. Gen. 797; B-156058, February 26, 
1965, 44 Comp. Gen. 518. The thrust of these decisions appears to be that the 


authority established in the head of an agency by a statute may not be delegated 
in the absence of an express provision for such delegation. 


Under 5 U.S.C. 4103, “the head of each agency” is required to “estab- 
lish, operate, and maintain a program or programs, and a plan or 
plans thereunder, for the training of employees in or under the 
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agency * * *.” This section further states that each training program 
and plan shall, inter alia— 

ab - J Provide for adequate administrative control by appropriate author- 
With reference to training expenses, 5 U.S.C. 4109(a) specifies those 
payments which may be made by “the head of an agency, under the 
regulations prescribed [by the Civil Service Commission] under sec- 
tion 4118(a) (8) of this title * * *.” In addition, 5 U.S.C. 4105(c) 
provides: 

In order to protect the Government concerning payment and reimbursement 

of training expenses, each agency shall prescribe such regulations as it considers 
necessary to implement the regulations prescribed under section 4118(a) (8) of 
this title. 
The above-quoted statutory provisions clearly assign to agency heads 
responsibility for the basic establishment of employee training pro- 
grams, and for general oversight with respect to such programs. On 
the other hand, we believe that these provisions by their specific terms 
sanction delegations of authority by agency heads in connection with 
the development and conduct of agency training programs. Thus 
5 U.S.C. 4103 provides for adequate administrative control “by appro- 
priate authority.” Moreover, 5 U.S.C. 4105(c) specifically requires that 
“each agency” prescribe regulations with respect to payment and re- 
imbursement of training expenses. 

The implementing regulations promulgated by the Civil Service 
Commission pursuant to 5 U.S.C. 4118(a)(8) are consistent with 
this construction of the statute. See 5 CFR 410.101-410.902. Thus, for 
example, 5 CFR 410.301(a) provides: 

The head of an agency shall determine the policies which are to govern the 
training of employees of the agency. These policies shall be set forth in writing 


and include a statement of the broad purposes for which training will be given 
and of the assignment of responsibilities for seeing that these purposes are 


achieved. 
Compare 5 CFR 410.302(b)(1) and (2), which implicitly recognize 
delegations of authority. 

In our letter to Mr. Tarr of March 8, 1972, we informed him that we 
had requested the views of the Civil Service Commission with respect to 
this matter. In response to our request, Mr. Anthony L. Mondello, 
General Counsel of the Civil Service Commission stated in a letter of 
April 25, 1972, which sets forth the position of the Civil Service Com- 
mission as follows: 

I am enclosing a copy of a footnote which appeared in the Federal Personnel 
Manual until it was inadvertently deleted during a revision. This footnote never- 
theless still accurately reflects the view of the Civil Service Commission on this 
matter and we intend to reinsert it in the FPM at our next opportunity. It states 


that unless otherwise provided, references to the responsibilities and authorities 
of department “heads” do not restrict the authority of a department head to 
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delegate to subordinate officials the powers vested in him. In the light of this I am 
of the view that there would be no objection to the proposed delegation. 


The full text of the footnote referred to by Mr. Mondello appeared in 
chapter T-1-5 of the Federal Personnel Manual (TS 629, dated March 
25,1959) as follows: 


The [Government Employees Training] Act, Executive Order 10800, the 
Commission’s regulations, and other material in this Chapter make numerous 
references to the responsibilities and authorities of department “heads.” Unless 
[otherwise] provided, these references do not restrict the authority of a depart- 
ment head to delegate to subordinate officials the powers vested in him. (See 
5 U.S.C. 22a. [now 5 U.S.C. 302].) 


For the reasons stated, it is our conclusion that the proposed 
delegation of authority may lawfully be undertaken. 


[ B-175166 J 


Public Health Service—Commissioned Personnel—Retired Pay— 
Foreign Government Employment 


A retired member of the Regular component of the Commissioned Corps of the 
Public Health Service (PHS) who notified the Service of his intent to accept 
employment with the Canadian Department of Agriculture and inquired whether 
his retired pay would be affected if he became a Canadian citizen is not eligible 
to receive retired pay unless his employment is approved by Congress, by virtue 
of Article I, Section 9, Clause 8 of the United States Constitution and Executive 
Order No. 5221, although in view of B-51184, August 2, 1945, he may retain 
payments made. The status of officers of the Commissioned Corps of PHS is 
like that held by Regular commissioned officers of the armed services who are 
subject to the constitutional provision and, therefore, pursuant to 44 Comp. Gen. 
130, the PHS officer may not receive retired pay while employed by the Canadian 
Government without congressional consent. B-51184, August 2, 1945, overruled. 


To the Secretary of Health, Education, and Welfare, June 1, 1972: 

Further reference is made to letter dated February 2, 1972, from 
the Assistant Secretary for Administration and Management, in which 
certain questions are presented for decision concerning the retired pay 
of Mr. R. Edward Bellamy, a retired member of the Regular compo- 
nent of the Commissioned Corps of the Public Health Service, who is 
now employed by the Canadian Department of Agriculture. 

The letter states that Mr. Bellamy retired from the Regular com- 
ponent of the Commissioned Corps of the Public Health Service 
under the provisions of section 211(a) (3) of the Public Health Service 
Act (42 U.S.C. 212) on August 1, 1967, and that he began to receive 
retired pay under the provisions of section 211(a)(4)(A) of the 
Public Health Service Act (42 U.S.C. 212(a)(4)) in the amount of 
571% percent of the basic pay of the Director grade (0-6) with over 
22 cumulative years of service. 

It appears that following his retirement Mr. Bellamy moved to 
Canada and was employed by the Canadian Department of Agricul- 
ture. It is indicated in the letter of February 2, 1972, that prior to 
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his retirement Mr. Bellamy wrote to the Communicable Disease Center 
of the U.S. Public Health Service regarding his proposed retirement 
and move to Canada. It is also indicated that, although specific inquiry 
was not made concerning the propriety of accepting employment with 
a foreign government while in receipt of retired pay, the Public 
Health Service was put on notice of his intent to accept employment 
with the Canadian Government. 

It is further indicated that, on June 27, 1971, Mr. Bellamy wrote 
to the Public Health Service inquiring whether his retired pay would 
be affected if he hecame a Canadian citizen. 

The Assistant Secretary states that on researching the issue of for- 
eign employment, our decisions of May 1, 1962, 41 Comp. Gen. 715, 
and September 11, 1964, 44 Comp. Gen. 130, relating to foreign employ- 
ment of retired members of the armed services, were found. It is indi- 
cated that, if the principles set forth in these cases involving retired 
members of the armed services apply to Mr. Bellamy, a retired mem- 
ber of a uniformed service, Mr. Bellamy would owe the United States 
an amount-of money equal to the salary he has received from the 
Canadian Government. It is also indicated that it is believed he would 
also lose any future entitlement to retired pay from the United States 
so long as he remains in the employ of the Government of Canada and 
that Mr. Bellamy’s retired pay has been suspended pending a ruling 
by the Comptroller General. 

The following questions are presented for decision : 

1. Are retired members of the United States Public Health Service Commis- 
sioned Corps ineligible to receive retired pay from the Public Health Service 
while working for a foreign government unless such employment is approved 
by the Congress, by virtue of Article I, Section 9, Clause 8 of the United States 
Constitution and Executive Order No. 5221? 

Our attention is invited to the provision of 42 U.S.C. 212(c) that re- 
tired commissioned officers may be involuntarily recalled to active duty 
only when the Commissioned Corps has been made part of the armed 
services. 

Question 2 is as follows : 

2. If the answer to question one above is in the affirmative, would Congres- 
sional approval of Mr. Bellamy’s foreign employment at some future date re- 
establish his right to receive retired pay both before and after the granting of such 
approval? 

In B-51184, August 2, 1945, this Office replied to a question concern- 
ing what effect employment by the Government of Haiti would have on 
the retired pay of the retired medical director of the Public Health 
Service. That letter stated that, while the record was not clear, it was 
presumed he was a retired commissioned officer and that we were not 
aware of any Federal statute prohibiting payment of an annuity toa 
retired employee while holding and accepting the salary of a non- 
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Federal office or position including an office or position under a foreign 
government. No reference was made therein to Article I, section 9, 
clause 8 of the United States Constitution. Apparently, the rationale 
applied in that opinion was that the status of personnel of the Public 
Health Service was generally regarded as civilian with a retired 
status comparable to that of retired civilian employees of the United 
States Government. Upon examination of the laws pertaining to com- 
missioned officers of the Regular component of the Public Health Serv- 
ice in light of the above-mentioned constitutional provision, it is our 
view, however, that the conclusion reached in the opinion of August 2, 
1945, was incorrect and it will no longer be followed. 

While the Public Health Service is not an armed service, the Com- 
missioned Regular Corps and Reserve Corps of the Public Health 
Service are similar in nature to the commissioned officers corps of the 
armed services. Regular commissioned officers of the Public Health 
Service are appointed by the President with the advice and consent of 
the Senate, 42 U.S.C. 204, as are Regular officers of the armed services. 
10 U.S.C. 3284, 5572, and 8284. Provisions relating to the pay and 
allowances of both the commissioned officers of the Public Health 
Service and the armed services are set forth in Title 37 of the United 
States Code. 

The provisions pertaining to the retirement of commissioned officers 
of the Public Health Service, 42 U.S.C. 212, are similar to those per- 
taining to the armed services, 10 U.S.C. 3911, 3918, 8911, 8918, 6322, 
and 6323, with the computation of retired pay based on identical prin- 
ciples. 42 U.S.C. 212(a) (4), 10 U.S.C. 3991, 8991, 6323 and 6325. 
Retired commissioned officers of the Regular Corps as well as com- 
missioned officers of the Reserve Corps of the Public Health Service 
may be recalled to active duty voluntarily and involuntarily (42 
U.S.C. 212(c)), as is the case with Regular commissioned officers 
of the armed services. Also, it is noted that regulations in 42 CFR 
21.261 (issued pursuant to 42 U.S.C. 216) make retired commissioned 
officers subject to the disciplinary actions specified in that title. This 
provision would appear to be analogous to the provision of law that 
retired commissioned officers of the armed services are subject to the 
Uniform Code of Military Justice. 10 U.S.C. 802 (4). 

It is our opinion, therefore, that officers of the Regular component 
of the Commissioned Corps of the Public Health Service must be 
viewed as holding a status like that held by Regular commissioned 
officers of the armed services. 

It is well established that an officer of the Army who is retired 
from active service is still in the military service of the United States. 
United States v. Tyler, 105 U.S. 244 (1881) ; 10 U.S.C. 3075. Similarly, 
this Office has consistently held that certain members of the armed 
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services receive retired pay by virtue of their status in the military 
service. See 23 Comp. Gen. 284 (1943), 37 Comp. Gen. 207 (1957), 38 
Comp. Gen. 523 (1959), and 41 Comp. Gen. 715 (1962). 

Article I, section 9, clause 8 of the Constitution of the United States 
provides as follows: 

No Title of Nobility shall be granted by the United States: And no Person 
holding any Office of Profit or Trust under them, shall, without the Consent of 


the Congress, accept of any present, Emolument, Office, or Title, of any kind 
whatever, from any King, Prince, or foreign State. 


The Judge Advocate General of the Army has held that retired 
commissioned officers of the Army hold offices within the meaning of 
the constitutional provisions in question, since “the officers and enlisted 
men on the retired list” are a part of the Regular Army. See Digest 
of Opinions of The Judge Advocate General of the Army, 1912-1940, 
pp. 10-11; 10 U.S.C. 3075. Likewise, The Judge Advocate General of 
the Navy has held that retired officers of the Navy hold an office within 
the meaning of that constitutional provision. C.M.O. 3-1934 and 
C.M.O. 5-1934, 19 (2 Compilation of Court Martial Orders, 1916- 
1937, at 1866 and 1844) ; C.M.O. 4-1943, 116. This Office has also held 
that in certain cases retired members of the armed services hold an 
office within the meaning of the above-cited constitutional provision. 
See B-152844, December 12, 1963 ; 44 Comp. Gen. 130 and 227 (1964). 

We perceive no substantial difference between the status of retired 
commissioned officers of the Regular Corps of the Public Health 
Service and the status of retired commissioned officers of Regular 
components of the armed services. Therefore, in the absence of an 
authoritative judicial decision to the contrary, it is our view that retired 
Regular officers of the Public Health Service do hold an office within 
the meaning of Article I, section 9, clause 8 of the Constitution of the 
United States, and therefore, the holding in 44 Comp. Gen. 130 (1964) 
applies to to the retired pay of such officers. 

Executive Order 5221, November 11, 1929, provides as follows: 

It is hereby ordered that no officer or employee in the executive branch of the 
United States Government, regardless of whether he is on annual leave or leave 
without pay, shall be employed with or without remuneration by any foreign 
government, corporation, partnership or individual, that is in competition with 
American industry. 

The interpretation given to the meaning of the word “office” as ap- 
plied to Article I, section 9, clause 8 of the Constitution is equally 
applicable to the term “officer” as used in the Executive order. 

Accordingly, question 1 is answered in the affirmative. 

The Constitution specifically authorizes Congress to regulate foreign 
employment by officers of the United States. Therefore, Congress may 
authorize Mr. Bellamy’s foreign employment. His right to receive 
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retired pay as a Public Health Service officer for any particular period 
of time will depend upon the terms and conditions which the Congress 
may prescribe. See, for example, H.R. 9118, 92d Congress. Relief from 
liability for payments made for that period prior to congressional ap- 
proval of his employment could be included in the congressional ac- 
tion. For example, see S. 3295, 92d Congress. Question 2 is answered 
accordingly. 

In view of the conclusion stated in our opinion of August 2, 1945, 
B-51184, mentioned above, the payments of retired pay that have 
been made to Mr. Bellamy, if otherwise correct, will not be questioned 
because of his employment by the Canadian Government. However, 
further payments of retired pay, including the payments withheld 
pending decision by this Office, are not authorized while he continues 
working for the Government of Canada unless such employment is 
approved by the Congress. 


[ B-175428 J 


District of Columbia—Courts—Expense Reimbursement to United 
States 


The phrase “all other miscellaneous expenses” in section 173(b) of the District 
of Columbia (D.C.) Court Reform and Criminal Procedure Act of 1970, which 
amends the act of June 30, 1906 that provided for reimbursing the United States 
a percentage of expenditures made for the expenses of the U.S. District Court for 
D.C. (47 U.S.C. 204), to prescribe a 30-month phase-out period of the reimburse- 
ment procedure at reduced percentage rates, is construed to include reimburse- 
ment for the salaries of the U.S. District Court judges, the court clerk and other 
nonjudiciary or support personnel, and magistrates, as well as fees and expenses 
of court-appointed counsel, and the expenses for which the funds in the judiciary 
appropriation acts are available, on the basis that from 1906 to 1971, the D.C. 
reimbursed the U.S. pursuant to 47 D.C. Code 204 and the annual judiciary ap- 
propriation act provisions, and the 1970 act only phased out the program. 


To the Executive Officer, District of Columbia Courts, June 1, 1972: 

Your letter dated March 9, 1972, concerns the type of expenses 
required to be reimbursed to the United States by the Executive Officer 
of the District of Columbia Courts under section 47-204 of the District 
of Columbia Code. On March 30, 1972, we wrote to the Director of the 
Administrative Office of the United States Courts, who is responsible 
for preparing the estimates of expenditures necessary for the main- 
tenance and operation of the United States courts, for his views on 
the matter. The Director’s views were furnished to us in a letter dated 
April 5, 1972. 

Subsection (b) of section 173 of the District of Columbia Court 
Reform and Criminal Procedure Act of 1970, Public Law 91-358, 
84 Stat. 473, 592, amends section 7 of the act of June 30, 1906, as 
amended, 47 D.C. Code 204 (henceforth the act), to provide that 
during the 30-month period beginning on the effective date of the act 
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the Executive Officer of the District of Columbia Courts shall reim- 
burse the United States for certain expenditures made for the expenses 
of the United States District Court for the District of Columbia. 
Reimbursement is to be at a rate of 40 percent of such expenditures 
for the first 18 months and 20 percent for the remainder of the period. 
The expenditures for which reimbursement is to be made, as set forth 
in 47 D.C. Code 204(a) (2), as amended by the 1970 act, are those for 
“fees of witnesses, fees of jurors, pay of bailiffs and criers (including 
salaries of deputy marshals who act as bailiffs or criers), and al/ other 
miscellaneous expenses of the United States District Court for the 
District of Columbia.” [Italic supplied. ] 

You request a decision of this Office as to the kind of expenses 
contemplated in the phrase “all other miscellaneous expenses” in 47 
D.C. Code 204(a) (2). In particular you ask: 

(1) Is the Executive Officer of the District of Columbia Courts required to 
reimburse the United States for a percentage of the following: 

(a) salaries of United States District Court judges; 
(b) salaries of the court clerk and other non-judicial or support personnel ; 
(c) salaries of magistrates ; 


(d) fees and expenses of court-appointed counsel. 
(2) What expenses are considered “miscellaneous expenses?” 


A provision similar to the one in question was first enacted in section 
7 of the act of June 30, 1906, ch. 3914, 34 Stat. 763, and as amended 
appeared in 47 D.C. Code 204. This code provision, prior to its amend- 


ment by the above-cited 1970 act, read as follows: 


Sixty per centum of the expenditures for all of the expenses of the United 
States District Court for the District of Columbia mentioned below, to wit, fees 
of witnesses, fees of jurors, pay of bailiffs and criers, including salaries of deputy 
marshals who act as bailiffs or criers, and all miscellaneous expenses of said 
court, shall be reimbursed to the United States from any funds in the Treasury 
to the credit of the District of Columbia: Provided, That estimates for like 
expenditures for each fiscal year shall be submitted to the Commissioners of the 
District of Columbia for transmission with the annual estimates of the District 
of Columbia. [Italic supplied.] 

Pursuant to 28 U.S.C. 601 e¢ seq., the Director of the Administrative 
Office of the United States Courts is required to pay certain expenses 
of the United States Courts. The applicable Judiciary appropriation 
acts make funds available for this purpose. From 1906 to 1971, the 
District of Columbia has been required, by the provisions of 47 D.C. 
Code 204 and by provisions consistently included in the Federal Judi- 
ciary appropriation acts, to reimburse to the United States a percent- 
age of these expenditures made for the District Court of the United 
States for the District of Columbia. See for example, section 402 of 
the Judiciary Appropriation Act, 1971, Public Law 91-472, dated 
October 21, 1970, 84 Stat. 1057, which provides: 


SEC. 402. Sixty per centum of the expenditures for the District Court of the 
United States for the District of Columbia from all appropriations under this 
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title and 30 per centum of the expenditures for the United States Court of Appeals 
for the District of Columbia from all appropriations under this title shall be 


reimbursed to the United States from any funds in the Treasury to the credit 
of the District of Columbia. 


The appropriations in this and similar acts were available to pay the 
salaries of judges, the salaries of supporting personnel, fees and ex- 
penses of court-appointed counsel, fees of jurors, and travel and other 
miscellaneous expenses. 

As noted, since 1906, the law has contained reimbursement provi- 
sions, in one form or another, similar to those in the 1970 District of 
Columbia court act. It is reasonable to assume from this that the Con- 
gress was aware, and approved, of the interpretation which had con- 
sistently been given to these provisions by the District of Columbia 
and the appropriate Federal agency. Although the legislative history 
of the 1970 act does not discuss or explain the phrase “miscellaneous 
expenses,” in the absence of legislative history to the contrary, we must 
assume that Congress intended that the phrase “all other miscellaneous 
expenses” in the 1970 act should be given the same interpretation that 
it has had since 1906. In other words, it is our view that in enacting 
section 173(b) of the 1970 act, the Congress did not intend to cause any 
change—except as to the gradual phase out thereof—in the reimburse- 
ment procedure which has been in effect since 1906. Thus, we note that 
the first section of 47 D.C. Code 204(a) continues in effect, until the 
day before the effective date of the act, the same reimbursement pro- 
cedure at the same percentage rate (i.e., 60 percent) that had been re- 
quired by the former provisions of 47 D.C. Code 204 and the most 
recent appropriation provisions and that the change in this procedure 
after the effective date of the act is the gradual phase out of that pro- 
cedure over the succeeding 30-month period. In this regard, the Di- 
rector of the Administrative Office states that since the enactment of 
the provision in the 1906 act, the phrase “miscellaneous expenses” has 
been interpreted by both the District of Columbia and the United 
States Judiciary to include the compensation of United States judges 
sitting in the District of Columbia. 

Accordingly, we feel that during the 30-month designated phase out 
of the scheme of reimbursement, the Executive Officer of the District 
of Columbia Courts is required to reimburse the United States, in the 
percentages provided by the law, for expenditures made for those 
types of expenses of the United States District Court for the District 
of Columbia for which, pursuant to 47 D.C. Code 204 (prior to its 
amendment by the 1970 act) and the annual Judiciary appropriation 
act provisions, it has traditionally reimbursed the United States. This 
would appear to include the salaries of the United States District 
Court judges, salaries of the court clerk and other nonjudiciary or sup- 
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port personnel, salaries of magistrates, fees and expenses of court-ap- 
pointed counsel, and other expenses for which the funds appropriated 


in the Judiciary appropriation acts are available. Your questions are 
answered accordingly. A copy of this decision is being sent to the Di- 
rector of the Administrative Office of the United States Courts. 


[ B-175461 J 
Bids—Information Status—Submitted After Bid Opening 


The low bid submitted on a “brand name” basis under a small business set-aside 
requiring the component parts of tent frames and doors to be furnished on a 
“Brand Name or Equal” basis is not a nonresponsive bid because the bidder se- 
cured price quotations on the parts after bid opening and after the contracting 
agency had contacted the manufacturer—which according to the record was 
not an improper interference—as the bid on its face complied in all material 
respects to the invitation for bids, and the fact that the bidder could not 
anticipate furnishing the brand name item at bid opening time is a matter 
of responsibility and not bid responsiveness for the significant time to determine 
ability to perform is not at bid opening time but at the time of scheduled 
performance, and the contractor if unable to perform would be subject to a 
default termination and liability for excess costs. 


Contracts—Protests—Procedures—Compliance 


Although in not giving the unsuccessful bidder notice of the determination to 
make an award of a contract while a bid protest was pending with the United 
States General Accounting Office (GAO), the contracting agency failed to com- 
ply with section 20.4 of the GAO bid protest procedures (4 CFR 20.4), GAO 
has no authority either to impose time limits on contracting agencies for reports 
on protests or to regulate the withholding of award. However, it is hoped agencies 
will incorporate the protest procedures and standards into their regulations. 
Furthermore, the agency’s determination that an early award was necessary 
to take advantage of the low bid before it expired in order to avoid accepting 
the next low bid at a substantial increase, and the mailing of a “no award” notice 
after award was not contrary to the Armed Services Procurement Regulation, 
which in paragraph 2-407.8(b) (3) does not require notice to be given prior to 
award. 


To Sellers, Conner & Cuneo, June 1, 1972: 


This is in reference to your letter of March 22, 1972, and subsequent 
correspondence regarding the protest of Magline, Incorporated, 
against award of a contract under invitation for bids (IFB) DSA100- 
72-B--0847, issued January 17, 1972, by the Defense Personnel Support 
Center, Defense Supply Agency (DSA), Philadelphia, Pennsylvania. 

The invitation, a small business set-aside, was for quantities of ten 
frames and tent frame doors, with several component parts to be pro- 
cured on a “Brand Name or Equal” basis. Magline bid on an “or 
equal” basis after it was unable to obtain a quote from the Joy Manu- 
facturing Company, the brand name supplier for six of the component 
parts. The only other bidder, Brooks & Perkins, Incorporated, sub- 
mitted a bid that was more than $193,000 lower on a “brand name” 
basis, even though Joy had also declined to provide it with a quotation. 
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After the bid opening on February 8, 1972, Magline questioned the 
Brooks & Perkins’ bid in view of Joy’s refusal to quote on the com- 
ponent parts. Joy was then contacted by a representative of the Army 
agency that prepared the specification. On February 21, 1972, Joy 
telephoned prices for the component parts to Brooks & Perkins and 
confirmed the quotation by telegram of February 23. Magline then filed 
a protest with the contracting officer, alleging that Brooks & Perkins’ 
bid was nonresponsive and that the Government improperly inter- 
vened in the bidding process to the prejudice of Magline. The con- 
tracting officer denied the protest, and Magline then filed a protest 
with this Office on March 16, 1972. The contract was awarded to the 
low bidder on April 13, 1972. 

The primary issue raised by this protest is whether the Brooks & 
Perkins’ bid was nonresponsive because at the time of bid opening 
the company could not furnish the brand name items on which its 
bid was based. You claim the bid was clearly nonresponsive because in 
fact there was no brand name item available upon which a bidder could 
base an offer, and any bid offering the brand name items could not 
conform to the IF'B. While you admit that the bid conformed “in form 
only” to the IF'B, you assert that it must conform in fact as well, 
and that it did not do so here. 

We agree with you that bid responsiveness involves conformity in 
all material respects to the provisions of the solicitation. A bid, to be 
responsive, must be one that binds a bidder to all the terms of an 
invitation. As we said in 49 Comp. Gen. 553 (1970) : 


* * * the test to be applied in determining the responsiveness of a bid is 
whether the bid as submitted is an offer to perform, without exception, the 
. exact thing called for in the invitation, and upon acceptance will bind the 
contractor to perform in accordance with all the terms and conditions thereof. 
Unless something on the face of the bid, or specifically a part thereof, either 
limits, reduces or modifies the obligation of the prospective contractor to perform 
in accordance with the terms of the invitation, it is responsive. * * * 

Applying that test to this case, we think the contracting officer was 
correct in treating this matter as one of bidder responsibility rather 
than as one of bid responsiveness. It is clear that the bid, on its face, 
complied in all material respects to the IF'B. It is equally clear that 
acceptance of the bid would result in a valid contract that would bind 
Brooks & Perkins to furnish Joy components. Thus, we fail to see 
how Brooks & Perkins’ lack of a valid quotation from Joy at time of 
bid opening could render its bid nonresponsive. Pe 

We believe this is more a matter of bidder responsibility, since it 
clearly involves the bidder’s ability to carry out the contractual promise 
to furnish products with the specified brand name component parts. 
The significant time with respect to the ability to successfully perform 
is not bid opening but scheduled performance. 46 Comp. Gen. 326 
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(1966) ; 47 éd. 589 (1968). Accordingly, Brooks & Perkins could prop- 
erly arrange for a quote from Joy subsequent to bid opening. In 
this respect, the contracting officer requested the preaward survey 
team to put special emphasis on the low bidder’s ability to obtain the 
brand name components, and the survey report indicated that Brooks & 
Perkins did in fact have the necessary quotations from brand name 
suppliers. Of course, had the preaward survey revealed that the poten- 
tial contractor could not obtain the brand name parts, the contracting 
officer could have properly determined Brooks & Perkins to be non- 
responsible, See B-174919, April 17, 1972, in which we held that a bid 
conforming to the delivery requirements of an invitation was respon- 
sive, notwithstanding the factual impossibility of the bidder’s meeting 
that schedule, and that such impossibility was a matter of 
responsibility. 

The only case you cite in support of your contention of bid nonre- 
sponsiveness, 50 Comp. Gen. 530 (1971), involved the submission of 
a bid or a small business set-aside by what was represented to be a joint 
venture when in fact the joint venture did not exist at time of bid 
opening. We noted that the name on the bid document differed from 
the name on the bid bond, and that award of a contract “would not 
result in an enforceable contract as contemplated by the procurement 
statute and regulations.” 50 Comp. Gen. 530, 534. We think that case 
is clearly distinguishable and has no bearing on the instant situation. 

We think the facts of this case are similar to those reported in the 
Appeal of Magnusonics Industries, Inc., GSBCA-1620, December 10, 
1965. In that case the contract called for delivery of certain brand 
name items. The contractor proposed to furnish “or equal” items, claim- 
ing it inadvertently omitted to indicate “or equal” in its bid. The Board 
upheld the subsequent default termination, noting that the contractor 
was required to perform in accordance with the terms of the contract. 
Similarly, if Brooks & Perkins could not deliver the brand name items 
it bid on in the instant case, it would be subject to a default termina- 
tion and liability for excess costs. 

With respect to the Government’s intervention in the bid process, 
you claim that the Defense Supply Agency, upon receipt of informa- 
tion from Magline that Joy would not quote, proceeded to qualify the 
Brooks & Perkins’ bid. You assert that at the behest of the contracting 
officer, an official of the United States Army Natick Laboratories con- 
tacted Joy and prevailed upon it to make its component parts available 
to Brooks & Perkins. In support of this assertion, you furnished a copy 
of an internal memo from Magline’s purchasing department, which 
states that the Manager of Marketing and Administration for Joy 
Manufacturing Company advised a Magline official that “one of his 


475-947 O - 73 - 52 
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Branch Managers was asked by someone from the Government at 
Natick, Mass. Lab to provide a quotation.” The contracting officer, 
however, denies that there was any intervention by the Government. 
He furnished, with his administrative report, a sworn statement from 
the Natick official, which states the following: 


Mr. Earl Melville, Technical Operations, DPSOC, called me in February 1972 
to inquire about other sources for the electrical lighting and wiring components 
under Specification MIL—F-40132D. Mr. Melville was under the impression that 
Joy Manufacturing Company, the stated source on the Government drawing 
for these items, was no longer producing the items cited on NLABS Drawing 
5-4—588. He inquired if other sources for these items were available. 

I contacted Mr. Edgar Hubert, Sales Representative for Joy Manufacturing 
Company to determine if Joy still made the specified components. Mr. Hubert 
returned my call after checking with the Joy Manufacturing Company head- 
quarters and informed me that the company still fabricated and stocked the re- 
spective items but did not furnish quotations on relatively large procurement 
actions because management decided not to incur the costs of preparing quo- 
tations inasmuch as they had never received an order under a large Government 
procurement action. The company felt that it was not in a competitive position 
for yee procurements and saw no reason to incur the costs of preparing 
quotations. 


The file also contains a letter dated March 23, 1972, from Brooks & 
Perkins which states: 


As has previously been stated, our Estimating Department generated a detailed 
cost estimate, utilizing a mixture of estimated prices based on our past cost 
records on this tent frame plus any new quoted prices which arrived in time to 
be included in the final price work up. 

Our bid was mailed on February 4, 1972 and based on using brand name prod- 
ucts. After bid mailing, we were advised by our Purchasing Department that 
Joy Manufacturing had replied that they could not quote competitively on the 
wiring harness. 

We mentioned the fact to Miss Callahan that one of the brand name vendors 
was deferring from quoting but that we hoped to work something out. 

Our Purchasing Agent, Mr. Neil McLean, contacted the local Joy Manufacturing 
representative, Mr. Bill Thorup, of J. Kinnear & Company, and together they 
called Mr. E. N. Baker, Sales Manager of Joy Manufacturing Company. Mr. 
- Baker advised that they had never received any orders on this item except on 
one occasion from Mag Aerospace and ourselves, and he did not feel that they 
could compete with Mohawk Electronics who had received all of the previous 
business from the major supplier of this tent frame. Mohawk would never quote 
to us on this item. We advised Mr. Baker that we had based our quotation on 
previous Joy Maufacturing prices to us, and he agreed to quote us. 


Since we believe that the Brooks & Perkins’ bid was fully responsive 
to the invitation, we cannot view the actions of the Government officials 
involved in this procurement as attempts to make a nonresponsive bid 
responsive after bid opening. In addition, we cannot conclude, on the 
basis of this record, that there actually was improper Government 
interference. In this respect, we think the following comments included 
in a supplemental report dated May 5, 1972, from DSA are relevant 
here: 


Whether efforts by Brooks & Perkins (Brooks), or the Government, or both, 
motivated Joy Manufacturing Co. (Joy) to quote on its brand name item is not 
clearly established. Information furnished in a sworn statement by Mr. Siegel 
discloses no improper action on the part of the Government. Even if Government 
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representatives had persuaded Joy, whose product was identified by name in the 
specification, to continue to provide the item as a component and to quote to the 
low bidder before award, such action would clearly be in the best interests of 
the United States, could not affect the responsiveness of bids, and would be no 
more than would have been done if the nonavailability of the item were brought 
to the attention of the Government before bid opening, after bid opening, or 
after award, for any bidder or contractor. 

Finally, you object to the awarding of a contract to Brooks & Perkins 
while this protest was pending. You state that Magline was not given 
notice of the agency’s decision to make the award as required by Armed 
Services Procurement Regulation (ASPR) 2-407.8(b)(3) and by 
section 20.4 (4 CFR 20.4) of the GAO bid protest procedures. 

ASPR 2-407.8(b) (2) requires that “a notice of intent to make 
award” be furnished the Comptroller General when a protest is pend- 
ing, and that advice as to the status of the case should be obtained. 
ASPR 2-407.8(b) (3) provides that an award should not be made 
during the pendency of a protest unless the contracting officer deter- 
mines that an urgent requirement exists, that delivery will be unduly 
delayed if award is not made, or that a prompt award will otherwise 
be advantageous to the Government. That section further provides 
that if an award is made under such circumstances, the contracting 
officer “shall give written notice of the decision to proceed with the 
award to the protester * * *.” Our bid protest procedure states that 
an award shall not be made prior to a ruling by the Comptroller Gen- 
eral “unless there has first been furnished to the General Accounting 
Office a written finding by the head of the agency, his deputy, or an 
Assistant Secretary (or equivalent), specifying the factors which will 
not permit a delay inthe award * * *.” 

In its letter of April 7, 1972, forwarding the administrative report 
on the protest, DSA stated that Brooks & Perkins’ bid was extended to 
April 15, 1972, but that it might not be extended beyond that date, 
thereby requiring an early award to protect the substantial price dif- 
ference in the two bids. DSA furnished you with a copy of that letter. 
On April 13, 1972, an official of DSA contacted our Office by phone to 
advise that prompt award appeared necessary because the bid would 
expire on April 15. On April 20, we received a letter dated April 18, 
1972, from the DSA Assistant Counsel advising that award was made 
on April 13, 1972, because the low bidder “would not extend its bid 
beyond 15 April 1972 and a substantial increase in price would be 
involved in an award to the next low bidder.” We are also advised by 
the supplemental report of May 5, 1972, that the notice of “no award” 
was mailed to Magline on April 18, 1972, in accordance with normal 
procedures under ASPR 2-407.8(b) (3). DSA correctly points out that 
this section does not require notice to be given prior to award, 
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We do not believe the recited facts support your assertion that the 
provisions of ASPR were not followed. While we think it is clear 
that the provisions of 4 CFR 20.4 were not complied with, the pre- 
amble to Title 4 of the CFR states that the GAO “has no authority 
either to impose time limits on contracting agencies for reports on 
protests or to regulate the withholding of award,” and we expressed 
the hope that agencies will incorporate our procedures and standards 
into their own regulations. Since the administrative action complained 
of was not contrary to the provisions of ASPR, we do not find any 
basis for disturbing the award. 


For all of the foregoing reasons, your protest must be denied. 
[ B-174842 J 


Bids—Alternative—Failure To Bid on Alternate—Bid Rejection 
Unjustified 


The requirements award under an IFB soliciting base and alternate bids for 
motor vehicle parts pursuant to the concept of a contractor-operated on-base parts 
store, which asked for separate discounts in the base bid on common and cap- 
tive parts and a single discount in the alternate bid on the parts, should be termi- 
nated for the convenience of the Government and an award offered to the low 
bidder on the base bid since the bidder’s failure to bid on the alternate items did 
not justify rejection of its low base bid as the bid covered all the work contem- 
plated, nor is the bid invalid because a 90 percent discount was offered on the 
captive parts, as the unusually high discount does not evidence the submission 
of an unbalanced bid, a mistake, or the future intent to transfer parts during 
contract performance to the lower common parts category. Moreover, in the ab- 
sence of an IF'B provision, it was inappropriate in the evaluation of the alternate 
bid to consider an unliquidated cost reduction to administer one discount. 









































General Accounting Office—Recommendations—Implementation 





A recommendation for corrective action—the termination of a contract for the 
’ convenience of the Government and an award to the low, responsive bidder— 
requires the contracting agency under section 232 of the Legislative Reorganiza- 
tion Act of 1970, Public Law 91-510, to submit written statements of the action 
taken with respect to the recommendation to the House and Senate Committees 
on Government Operations not later than 60 days after the date of the recommen- 
dation, and to the Committees on Appropriations in connection with the first 
request for appropriations made more than 60 days after the date of the 
recommendation. 


To the Secretary of the Air Force, June 5, 1972: 


Reference is made to letter LGPM dated February 14, 1972, with 
enclosures, from the Chief, Contract Management Division, Direc- 
torate, Procurement Policy, Deputy Chief of Staff, Systems and 
Logistics, and supplemental documentation supplied subsequent there- 
to, all reporting on the protest of Pensacola Electric Garage, Inc. 
(Pensacola), against the award of a contract to East Bay Auto Sup- 
ply Inc. (East Bay), under invitation for bids (IFB) No. F08651- 
72-B-0089, issued by Eglin Air Force Base (Eglin), Florida. 
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For the reasons hereinafter stated, we recommend that the contract 
awarded to East Bay be terminated for the convenience of the Gov- 
ernment since the record establishes that award was made to other than 
the low responsive bidder and that award of the procurement be made 
to Pensacola, if that firm, the low bidder, is willing to accept the award 
at its bid price and it is determined to be a responsible prospective 
contractor. See 51 Comp. Gen. 62 (1971). In making this reeommenda- 
tion, we requested, received and considered the views of East Bay, 
in accordance with our bid protest regulations (4 CFR 20.2). Fur- 
thermore, we would appreciate advice of whatever action is taken on 
our recommendation. 

As this decision contains a recommendation for corrective action to 
be taken, it is being transmitted by letters of today to the congressional 
committees named in section 232 of the Legislative Reorganization 
Act of 1970, Public Law 91-510, 31 U.S.C. 1172. In view thereof, your 
attention is directed to section 236 of the act which requires that you 
submit written statements of the action taken with respect to the rec- 
ommendation. The statements are to be sent to the House and Senate 
Committees on Government Operations not later than 60 days after 
the date of this letter and to the Committees on Appropriations in 
connection with the first request for appropriations made by your 
agency more than 60 days after the date of this letter. 

The IF'B requested bids on a requirements contract for the furnish- 
ing to Eglin of commercial parts and accessories for motor vehicles and 
other equipment specified therein under the concept of a contractor- 
operated, on-base motor vehicle parts store (COPARS) for the period 
of January 1 through December 31, 1972. The schedule of items in 
the IF'B solicited bids on base bid and alternate bid bases. The base 
bid set forth Government estimates of parts consumption represent- 
ing the total annual anticipated requirements at retail value of three 
types of parts (common, captive and rebuilt) to which bidders were 
to cite separate discounts. The alternate bid called for a single dis- 
count for common and captive parts, while requesting a separate dis- 
count only for rebuilt parts. Both the base and alternate bid required 
an hourly rate for operation of the parts store during nonduty hours 
for an estimated 80 hours. In addition, the IFB supplied the following 
definitions: 


e. Rebuilt Part. A used, unserviceable part that has been reconditioned to be- 
come a serviceable part. 
” * 7 . 7 * * 


h. Common Part. A part that is produced by more than one manufacturer 
thereby becoming available from more than one source of supply in the com- 
petitive commercial replacement parts system. (For example, if a particular part 
for an International vehicle must be obtained from International or their deal- 
ers, the part is “captive.” However, if the part or a substitute part also can be 
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obtained from other manufacturers or dealers, the part is common regardless of 
where it is obtained. A seal for a Ford vehicle which can be obtained from 
sources other than the Ford parts distribution system is “common” even though 
the box it comes in may be marked “FOR FORD MODEL ————————— 
YEAR ————..” 


i. Captive Parts. A part (1) manufactured or controlled by a single source 
and available only from the manufacturer or his dealers and (2) not available 
under the provisions of paragraph h above. A common part requested by the Gov- 
ernment by brand name becomes a captive part. 


Section “D” of the IFB, entitled “EVALUATION OF BIDS,” 
reads as follows: 


Bids will be evaluated and award based on the lowest aggregate of the Net 
Amounts of either Items Ia, Ib(1), Ib(2), Ic(1), Ic(2), and II of the BASE 
BID OR NET AMOUNTS of Items Ia, Ib, and II of The Alternate Bid. All net 
amounts (Item I) will be the Government’s estimate less the discount offered. 
FAILURE TO BID ON EVERY ITEM IN THE BASE BID AND EVERY ITEM 
IN THE ALTERNATE BID WILL CAUSE REJECTION OF BID. 


ONLY ONE CONTRACT WILL BE AWARDED FROM THIS SOLICITA- 
TION. 


Pensacola submitted the low bid on the base bid items amounting to 
$277,847.40 after considering prompt payment discounts, but failed 
to bid on the alternate items. The Eglin contracting officer rejected 
the Pensacola bid primarily because it failed to bid on the alternate 
items as required by section “D,” quoted above. Whereupon, the con- 
tract was awarded to East Bay on November 19, 1971, as the lowest 
responsive bidder on the basis of its alternate bid in the aggregate net 
amount of $302,264.72. Pensacola protested the award to our Office 
on the ground that, as low. bidder in accordance with the evaluation 
section of the IF'B, it was entitled to the award, and that it was not 


necessary to submit an alternate bid to be responsive to the advertised 
requirements. 


The Eglin contracting officer supports, in detail, the rejection of the 
Pensacola bid and explains the basis for requiring bids on the two 
bases as follows: 


Other DOD activities have encountered difficulties when COPARS contracts 
have been awarded which contain separate and different discounts for “common” 
and “captive” parts. Misclassification of “common” parts as “captive” was noted 
as a major deficiency in contracts audited by the Auditor General, as reported 
in AFSC (PPPR) letter to this center dated 28 August 1970. An “across-the- 
board” discount on common and captive parts has been suggested as a better 
method of procurement in several instances (for example, the report from 
the World-Wide Command Procurement Conference in 1969). Because of this, 
and since it is recognized that a consolidated discount should afford a better 
overall price to the government by reducing the contractor’s administrative time 
and by reducing cost of auditing by government personnel, it was decided that 
bids on the current solicitation be obtained that way. Because of the possibility 
that no bids would be submitted on an “across-the-board” discount unless re- 
quired, and since it was uncertain whether it would be a lower net cost if bids 
were offered in that manner, it was decided to require bids on both bases ; that is, 
with the “common” and “captive” discounts separately as a base bid, and con- 
solidated as an alternate bid. 


* + * * * e 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 795 


* * * This amecunt [total dollar value] is an estimate for the one year con- 
tract period, and as such, there is no way to determine exactly what monetary 
difference will actually result from the award in this manner. * * * 

* + * * 7 * + 

* * * There is no way to determine a dollar figure that the government will 
save by awarding on the basis of the combined discounts; but without doubt, the 
cost of administration and audit will be significantly reduced. * * * 


* * * * * * * 


* * * the bid submitted by Pensacola Electric Garage is considered to be un- 
balanced and as such, award to that firm would have required an extensive eval- 
uation in considering their responsibility if the bid had been otherwise responsive. 
It should be noted that the discount offered on Items Ib(1) captive parts for 
sweeping and fire fighting equipment was 90% and Ib(2) other captive parts was 
90%. The other bids on Item Ib(1) ranged from 0% to 45% and Ib(2) from 10% 
to 45%. Records on previous COPARS bids at this center indicate that discounts 
bid on other captive parts have never been higher than 60%. A tabulation of 
statistics (compiled by the Air Force Logistics Command/AFLC) on COPARS 
contracts as furnished to attendees of the World-Wide Major Command Staff 
Procurement Conference in 1969 indicates no discount being offered on captive 
parts in excess of 50% while the average offered for the 87 contracts represented 
is 9.67%. Based on this, and common knowledge regarding price listed auto- 
motive parts it is the opinion of the contracting officer that the 90% discount is 
below cost and as such would be indicative of a mistake in bid or some inten- 
tion on the part of the bidder to move a significant portion of “captive” parts 
into the “common” category during performance of the contract. Again it should 
be noted that the discount offered by Pensacola Electric Garage, Inc. for “com- 
mon” parts was 30% while the award to East Bay Auto Supply results in a 45% 


discount being obtained on “common” parts. 

We do not believe that the failure of Pensacola to submit an alter- 
nate bid justified rejection, even though the IFB clearly required a 
bid on the alternate items. There can be no doubt that Pensacola, in 
accordance with the above-quoted section “D” of the IFB, submitted 
the lowest evaluated bid. We have held that the failure of a bidder to 
respond to a request for prices on an alternate constitutes no basis, 
sufficient in itself, to require rejection of a bid. The conclusion to be 
drawn from decisions of our Office in situations such as this, when a 
bidder fails to bid on a required alternate, is that the bid should not 
be rejected where, as made, it covers the entire work contemplated 
under the resultant contract. See B-175055, March 28, 1972, and cases 
cited therein. Nothing has been proffered by Eglin contracting officials 
which detracts from the conclusion that Pensacola would have been 
legally required to perform all work under the contract, as required 
by the IF'B. 

In this regard, we do not subscribe to the contracting officer’s con- 
sideration of evaluation factors other than price to justify the rejection 
of the Pensacola bid, i.e., an unliquidated reduction of the Govern- 
ment’s costs of administration and audit if a contract with a single 
discount for common and captive parts were awarded. We have held 
that a cardinal rule of competitive bidding procedures requires that 
the invitation for bids must advise bidders of any factor other than bid 
price which is to be considered in determining the low bidder. See 45 
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Comp. Gen. 433, 485 (1966). Therefore, if Eglin felt that consideration 
of reduced administration costs, which could reasonably be quantified 
by an award on the alternate items was a factor to be considered, the 
IFB should have set forth the administrative cost saving to be used 
in bid evaluation. See 47 Comp. Gen. 233, 234, 235 (1967) ; 50 dd. 447, 
454 (1970) ; and paragraph 2-201(a) sec. D(i) of the Armed Services 
Procurement Regulation (ASPR) which calls for the insertion in an 
IFB of “a statement of the exact basis upon which bids will be evalu- 
ated and award made, to include any Government costs or expenditures 
(other than bid prices) to be added or deducted.” In the absence of 
such a statement of administrative cost savings in the IFB, it is in- 
appropriate to consider administrative costs in the evaluation of bids 
for award. See B-172107 (1), July 19, 1971. 

Furthermore, we do not concur with the contracting officer to the 
effect that Pensacola’s offer of an unusually high discount for the 
captive parts evidences the submission of an unbalanced bid, a mistake, 
or some future intention to transfer parts during contract performance 
to the lower discount common parts category. The possibility of mis- 
take is obviated by the fact that, in a letter to our Office, Pensacola, 
through its attorney, verified the bid with intelligent reference to the 
high discount for captive parts. As for any possible attempt by Pensa- 
cola during contract performance to subvert its high discount, we 
invite your attention to the fact that the provisions of the IFB and 
appropriate Air Force regulations covering COPARS matters provide 
contract administration techniques and procedures, which, if properly 
implemented, will prevent any such subversion. 

On the matter of unbalancing, we quote from our decisions in 49 
Comp. Gen. 330, 335 (1969), and id. 335, 3438-344 (1969), with respect 
to our views expressed on prior COPARS procurements : 

As to the matter of unbalanced bids generally, it is our view that it is in the 
best interest of the Government to discourage, through appropriate invitation 
safeguards, the submission of unbalanced bids based on speculation as to which 
items are purchased in greater quantities. 88 Comp. Gen. 572 (1959). However, 
bid unbalancing per se does not automatically operate to invalidate an award of 
a contract to a bidder. See B—161928, August 8, 1967. Further, the IF'B provided 
for separate discounts on common parts and captive parts at the option of the 
bidders, and there is no evidence that Dover’s discounts on these two kinds of 
parts constituted irregularity of such a substantial nature as to affect fair and 
competitive bidding. See B-164786, December 2, 1968. (We note that the MAC 
proposal to eliminate this problem of unbalanced bids by requiring bidders to cite 


only one discount for both common and captive parts in a revised IF'B may effec- 
tively eliminate this problem.) 


* * * * 








The fact that a bid may be unbalanced does not render it nonresponsive, nor 
does such factor of itself invalidate an award of a contract to such bidder. As 
was stated by the Court in Frank Stamato ¢ Oo. v. Oity of New Brunswick, 
90 A. 2d. 84, 86 (1952), “There must be proof of collusion or of fraudulent con- 
duct on the part of such bidder * * * or proof of other irregularity of such 
substantial nature as will operate to affect fair and competitive bidding.” There- 








Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 797 


fore, where a bidder has confirmed a bid which appears to be unbalanced and 
there is no indication that the bid is not as intended or evidence of any irreg- 
ularity, we have held that the bid may be accepted if it is otherwise the lowest 
acceptable bid and the bidder is responsible. 38 Comp. Gen. 572, 574 (1959) ; 
B-161928, August 8, 1967; B-1647386, December 2, 1968, affirmed June 10, 1969. 
See, also, our decision 49 Comp. Gen. 330 of today (on the Dover case) to the 


Secretary of the Air Force. 

We have been informally advised by the contracting officer that the 
estimates utilized in the IFB were based on the best information avail- 
able, taking into account past parts consumption experience and pro- 
jected future requirements for the contract term. Since the quantities 
used by Eglin in the IFB represent a reasonable and bona fide esti- 
mate of probable requirements, the fact that Pensacola has submitted 
a high discount for captive parts at its own risk does not invalidate 
the bid. See B—168205(1), June 30, 1970, at page 11. Further, there is 
no prohibition against a bidder submitting a bid which will result in 
a contract eventually performed at an unprofitable price. See 
B-178487(1), December 10, 1971. Moreover, we observe that no evi- 
dence has been presented which establishes that Pensacola’s method 
of bidding would not, in fact, result in the lowest cost to the Govern- 
ment with reference to the price differential between the firm’s bid 
and that submitted by the contractor. See B-172789, July 19, 1971. In 
conclusion on this point, we find that the submission of the 90-percent 
discount by Pensacola for captive parts furnished no basis for the 
rejection of the firm’s bid. 

We note with interest that your Department has taken steps to 
avoid the separate discount problem by requiring, in the absence of 
cogent and convincing reasons to the contrary, a single discount for 
captive and common parts in future COPARS contracts. 

For all of the aforegoing reasons, we conclude that the Pensacola 
bid should not have been rejected. 


[ B-86148 J 
Appropriations—Availability—Music 


Expenditures for incentive-type music scientifically programmed, such as the 
MUZAK system, may be considered “necessary expenses” since the music tends 
to raise the level of employee morale and increase employee productivity by 
creating a pleasantly stimulating and efficient work atmosphere that results in 
savings to the Government and, therefore, the funds appropriated to the Bureau of 
Public Debt, United States Treasury Department, may be used to make monthly 
rental payments to the MUZAK Company for the incentive-type music played 
in the space occupied by the Bureau in a privately owned building, which space 
was equipped with the MUZAK system prior to occupation by the Bureau 
B-86148, dated November 8, 1950, overruled. 
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To the Secretary of the Treasury, June 6, 1972: 


Reference is made to letter of April 5, 1972, from the Commissioner, 
Bureau of Public Debt, asking our opinion as to whether funds appro- 
priated to the Bureau for salaries and expenses may be used to make 
monthly payments of $61 to the MUZAK Company, Washington, D.C. 

It is explained that these payments would be for incentive-type 
music being played in space in the privately owned Washington Build- 
ing which space is already equipped with the MUZAK system, includ- 
ing 31 speakers installed at the expense of the previous tenant. The 
speakers are all located in the central work area rather than in private 
offices. 

The Commissioner states that many of the employees working in the 
space involved are engaged in routine accounting and clerical opera- 
tions and that such kind of work, although necessary to accomplish 
the objectives of the Bureau, can result in a certain amount of bore- 
dom and he calls attention to the fact that many commercial 
banks, life insurance companies, and other business organizations use 
MUZAK because they have found that scientifically programmed 
music tends to raise the level of employee morale by creating a pleas- 
antly stimulating and efficient atmosphere during the workday. The 
use of scientifically programmed music, he states, would have a similar 
impact on Bureau employees, especially those who perform the more 
routine work. 

The Commissioner notes that in our decision of November 8, 1950, 
B-86148, we ruled that expenditures of the type considered herein 
would not be proper in the absence of legislative authorization more 
specific than that provided for “necessary expenses,” but urges that in 
the case of the Bureau the nominal cost of renting the MUZAK equp- 
ment would be more than offset by employee morale and productivity, 
and requests our concurrence in his determination that the rental] 
payments constitute “necessary expenses” in carrying out the Bureau’s 
activities. 

In the case referred to by the Commissioner, the equipment had been 
installed and in contending that the expenditures made for such instal- 
lation and the furnishing of incentive music constituted “necessary 
expenses” it was administratively stated that the playing of such music 
had resulted in a lessening of fatigue, tension, distraction, errors, and 
in an increase in production and job interest, with an overall increase 
in production efficiency, and that, conversely, the discontinuance of 
the music would reduce production, increase costs, and adversely affect 
the morale and efficiency of the employees. Also, it was pointed out 
that a large number of private industries used incentive music thereby 
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indicating that such firms must have found that the music resulted in 
increased production and reduced costs. 

Upon reexamination of our earlier decision we now are inclined to 
agree that the considerations in that case presented a reasonable basis 
for the administrative view that expenditures for incentive music con- 
stituted “necessary expenses” under the appropriation there involved. 
Accordingly, since the Commissioner has determined that—based on 
factors such as the improvement of employee morale, increased em- 
ployee productivity and resulting savings to the Government—the 
proposed expenditures constitute “necessary expenses” of the Bureau, 
we will not now question such determination. 


[ B-175771 J 


Pay—Readjustment Payment to Reservists on Involuntary 
Release—Involuntary Release Factor Requirement 


Although a retired Commander, USNR, had 28 years, 6 months, and 28 days 
of service for basic pay purposes and 11 years, 8 months, and 29 days of active 
service when he was released from active duty under 10 U.S.C. 6389 because he 
twice failed of selection for promotion, and who because he had not reached age 
60 was placed on the retired list without retired or readjustment pay meets the 
continuous active duty requirement of 10 U.S.C. 687 on the basis his service from 
December 11, 1962, to July 1, 1971, was not interrupted by a break in service 
of more than 80 days is, nevertheless, not entitled to readjustment pay because 
neither his transfer to the Retired Reserve in lieu of discharge or the expiration 
of his active duty orders on the day he was transferred to the Retired Reserve 
pursuant to 10 U.S.C. 6389 is considered to be an involuntary release from active 
duty within the purview of 10 U.S.C. 687. 


To Lieutenant C. R. Davies, Department of the Navy, June 7, 1972: 


This refers to your letter dated March 28, 1972, with attachments, 
which was forwarded here by second endorsement dated April 17, 1972, 
of the Director, Navy Military Pay System, requesting an advance 
decision as to the legality of payment of readjustment pay to Com- 
mander Ernest Elliott, USNR, retired, 429 158/383-12-1209, under 
the circumstances in his case. Your request has been assigned Submis- 
sion No. DO-N-1153 by the Department of Defense Military Pay and 
Allowance Committee. 

The record shows that, except for short periods of training duty for 
inactive duty not exceeding 30 days at any one time, Commander 
Elliott served on active duty from December 11, 1962, until July 1, 
1971, when he was released from active duty. On that date, he had 28 
years, 6 months and 28 days of service for basic pay purposes and 11 
years, 8 months and 29 days of active service. 

On March 24, 1971, the Chief of Naval Personnel advised Com- 
mander Elliott that having twice failed of selection for promotion 
to the grade of captain and being considered as having completed at 
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least 26 years of total commissioned service on June 30, 1971, his re- 
tirement or discharge was required effective July 1, 1971, under the 
provisions of 10 U.S.C. 6389. He was therefore given an opportunity 
to elect retirement without pay for the reason that he could not then 
qualify for non-Regular retirement under chapter 67, sections 1331- 
1337, U.S. Code, because he had not reached age 60. 

On April 20, 1971, Commander Elliott advised the Chief of Naval 
Personnel that he had submitted his request to be placed in the Retired 
Reserve and requested that he be considered for immediate recall from 
the Retired Reserve effective July 1, 1971, and that he be assigned 
to the billet he had been filling. His request was not approved and he 
apparently has been placed on the retirement list without retired pay or 
readjustment pay. By letter dated September 9, 1971, he requested re- 
view of his case to determine his entitlement to readjustment pay. 

In letter dated January 28, 1972, the Chief of Naval Personnel 
raised the following questions: 

a. May a member on temporary active duty, with frequent short periods of 
inactive service, be considered to be on continuous active duty as required by 
the law, 10 USC 687, for entitlement to readjustment pay? 

b. May a member who is required by 10 USC 6889 to be transferred to the 
Retired Reserve in lieu of discharge be considered involuntarily released from 
active duty as required by 10 USC 687 for entitlement to readjustment pay? 

c. May a member whose temporary active duty orders expire on the day that 
he was transferred to the Retired Reserve pursuant to 10 USC 6389 be considered 
as being involuntarily released from active duty as required by 10 USO 687 for 
entitlment to readjustment pay? 

In view thereof, you have referred the matter here for advance decision 
as to whether your office may make the payment of readjustment pay 
to Commander Elliott. 

Pursuant to 10 U.S.C. 687, a member of a Reserve component who 
is released from active duty involuntarily, or because he was not ac- 
cepted for an additional tour of active duty for which he volunteered 
after he had completed a tour of active duty, and who has completed, 
immediately prior to his release, at least 5 years of continuous active 
duty, is entitled to a readjustment payment computed as therein pre- 
scribed. It is further provided that a period of active duty is con- 
tinuous if it is not interrupted by a break in service of more than 30 
da. 

Section 6389, Title 10, U.S. Code, as pertinent to Commander Elliott, 
provides that an officer in an active status in the Naval Reserve in 
the permanent grade of lieutenant commander or above who is con- 
sidered as having twice failed of selection for promotion to the next 
higher grade shall, if qualified, be given an opportunity to request 
transfer to the appropriate Retired Reserve and if he is not so trans- 
ferred, he shall be discharged from the Naval Reserve if he has com- 
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pleted a period of total commissioned service equal to 26 years in 
the case of a commander. 

The reason for the numerous short tours of active duty in Com- 
mander Elliott’s case is not apparent from the record. However, his 
service from December 11, 1962, to July 1, 1971, was not interrupted 
by a break in service of more than 30 days and under the plain terms 
of the law is considered as continuous. Question a is therefore an- 
swered in the affirmative. C7. 39 Comp. Gen. 223 (1970). 

The purpose of 10 U.S.C. 687 and prior laws in authorizing read- 
justment payment was to provide some compensation to career re- 
servists in readjusting to civilian life when their active duty careers 
are terminated involuntarily. An elimination such as is required by 
10 U.S.C. 6389 is an action beyond the control of the member involved 
and for the purposes of 10 U.S.C. 687 generally may be considered 
to be an involuntarily release from active duty. 

Such fact alone, however, does not establish entitlement to read- 
justment pay. Thus, in our opinion a reservist whose temporary duty 
orders expire on the day he is transferred to the Retired Reserve pur- 
suant to 10 U.S.C. 6389 is not released from active duty involuntarily 
within the purview of 10 U.S.C. 687. Question 6 is answered 
accordingly. 

A transfer to the Retired Reserve pursuant to 10 U.S.C. 6389 does 
not render an otherwise voluntary release from active duty involun- 
tary. There appears to be no statutory prohibition against Com- 
mander Elliott’s serving on active duty with his consent subsequent 
to his transfer to the Retired Reserve, and we have been advised 
informally that there is no Navy regulation prohibiting a recall 
to active duty in such cases. While Commander Elliott was not ac- 
cepted for an additional tour of active duty, for which he volun- 
teered, it is noted that on April 20, 1971, he requested immediate recall 
from the Retired Reserve effective July 1, 1971, and that he be as- 
signed to the Ninth Naval District in a temporary duty status for re- 
cruiting matters, the billet which he was then filling. 

Thus, even if neither the law nor the regulations precluded further 
active duty after July 1, 1971, his application for additional active 
duty was not unconditional and nonacceptance of such offer did not 
render his release from active duty “involuntary” within the meaning 
of 10 U.S.C. 687. Accordingly, question ¢ is answered in the negative. 
See Henneberger v. United States, 185 Ct. Cl. 614 (1968) and 187 Ct. 
Cl. 265 (1969). 

Payment of readjustment pay to Commander Elliott is not au- 
thorized and the papers received with your letter will be retained 
here, 
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[ B-175696 J 
Bonds—Bid—Sufficiency 


A bid bond submitted in the required amount of $52,351.58, which constituted 20 
percent of the bid total ($261,757.90), but an attachment to the bond limited the 
surety’s obligation to an amount not to exceed $50,000, is a valid bond that binds 
the surety in the amount of $50,000, and the low bid may be considered, notwith- 
standing the bond did not equal the required penal amount, since pursuant to 
section 1-10.108-4(b) of the Federal Procurement Regulations when the amount 
of a bid guarantee equals or is greater than the difference between the bid price 
and the price in the next higher acceptable bid ($272,956), the failure to submit 
a sufficient bid guarantee may be waived. Although the general rule is that an 
agent who exceeds his authority may not bind the principal, where the differ- 
ence between the contract as authorized and the contract as made is a difference 
in amount, an exception is recognized and the principal is liable upon the con- 
tract as it was authorized. B—148309, March 19 ,1962, overruled. 


To H. E. Hansen, United States Department of Agriculture, 
June 12, 1972: ? 


We refer to letter of April 4, 1972, your reference 6320, requesting 


a decision concerning the validity of a bid bond submitted by Mid- 
western Pacific Corporation (MPC) in response to invitation for bids 
(IFB) No. R9-72-32, for road and bridge construction in Chequame- 
gon National Forest, Wisconsin. 


A bid bond amounting to 20 percent of the bid total was required 


under the IFB. The low bid in the amount of $261,757.90 was sub- 
mitted by Midwestern Pacific (MPC); the second low bid in the 
amount of $272,956 was submitted by Koshak Construction Co., Inc. 
(Koshak). Included with the bid of MPC was a bid guarantee from 
the Summit Insurance Company of New York (Summit) for 20 per- 
cent of the bid amount, or $52,351.58. However, the authority of Sum- 
mit’s attorney-in-fact was limited by an agreement attached to the 
bond to obligate the surety to amounts not to exceed $50,000. 

The question presented for our consideration is whether the bond 
is valid. If the bond is enforceable in the penal sum of $50,000, the 
failure of the bond to equal the penal amount required (in this case 
$52,351.58) would not require rejection of MPC’s bid. Under section 
1-10.1083-4(b) of the Federal Procurement Regulations the failure 
of a bidder to submit a sufficient bid guarantee may be waived where, 
as here, “the amount of the bid guarantee submitted, though less than 
the amount required by the invitation for bids, is equal to or greater 
than the difference between the price stated in the bid and the price 
stated in the next higher acceptable bid.” 

As a general rule, an agent who exceeds his powers in making an un- 
authorized contract does not bind the principal either by the contract 
as made or as it would have been made had the agent acted in accord- 
ance with his authority. However, where the only difference between 
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the contract as authorized and the contract as made is a difference in 
amount, an exception is recognized and the principal is liable upon the 
contract as it was authorized. Restatement, Second, Agency sec. 164; 
also see Pogue v. Bank of Lake Village, 464 S.W. 2d 49 (1971) ; Lach- 
miller v. Lachmiller Engineering Company, 301 P. 2d 288 (1956), and 
cases cited therein. 

Accordingly, we consider the bid guarantee submitted with MPC’s 
bid to be valid and to obligate Summit in the amount of $50,000. Our 


decision B-148309, March 19, 1962, to the contrary, is overruled. 
[ B-173146 J 


Contracts—Data, Rights, Etc.—Subcontractors—Government’s 
Status 


The proprietary data, drawings of a laser system, furnished by a subcontractor 
as part of Phase I of the “Pave Nail Program” for the modification of the OV-10 
aircraft, which became the basis for the procurement of Phase II, was not wrong- 
fully used by the Government where the drawings were not identified as a trade 
secret or bore no proprietary legend, had previously been furnished without 
limitation, and were difficult to categorize as proprietary, as the Government is 
entitled to disclose and use technical data purchased for value from the prime 
contractor without restriction or knowledge of a third party’s proprietary rights. 
Furthermore, the Comptroller General will not adjudicate disputes regarding 
violations of proprietary rights which arise under arrangements to which the 
Government is not a direct party, and until such rights are established in courts, 
there is no justification to disturb any program or grant any relief to a protesting 
party. 


Contracts—Protests—Subcontractor Protests 


Unless a prime contractor is acting as a purchasing agent, the bid protest 
procedures of the United States General Accounting Office (GAO) do not provide 
for the adjudication of protests against subcontract awards made by prime 
contractors. Furthermore, where the award of a subcontract has been made and 
neither fraud nor bad faith on the part of the contracting officer in approving 
the award is alleged, the possibility of finding adequate justification to support 
cancellation of the subcontract is so remote that consideration of such protests 
under GAO's bid protest procedures would be unwarranted. However, in the audit 
of the prime contract, attention will be given to any evidence indicating the 
cost to the Government was unduly increased because of improper procurement 
actions by the prime contractor. Furthermore, when a prime contractor is not 


acting as a Government agent, the bid preparation expenses of the subcontractor 
are not reimbursable. 


To Morgan, Lewis & Bockius, June 15, 1972: 


This is in response to your protest on behalf of the Korad Depart- 
ment of Union Carbide Corporation relating to a subcontract for lasers 
awarded on May 28, 1971, to The Martin Marietta Corporation by 
LTV Electrosystems, Inc. (LTV-E), under its prime (cost-reim- 
bursable) contract with the United States Air Force. 

Essentially your protest is made on two grounds. First, you contend 
that the solicitation’s specifications and drawings issued by LTV-E 
incorporated your proprietary data. You also have questioned the pro- 
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priety of the award to Martin for several reasons pertaining, generally, 
to the competitive nature of this procurement. 

The protest relates to a program, referred to as the “Pave Nail 
Program,” the general purpose of which is to make a number of modi- 
fications to the OV-10 Aircraft. The laser, one system within the pro- 
gram, has been designated and is referred to hereafter, as a part of 
the “Pave Spot System.” During Phase I of the Pave Nail Program, 
LTV-E was the prime Air Force contractor responsible for systems 
integration and Varo, Inc., was a first tier subcontractor for major 
Pave Spot components, including the laser. As a part of Phase I 
LTV-E was required to furnish the Air Force a proposal which was 
to, and in fact did, form the basis for procurement by LTV-E in 
Phase II for the various systems. Varo, in turn was required under 
Phase I to provide LTV-E the necessary drawings for the Pave Spot 
System to be procured for and integrated into Phase IT. 

It is your position that the solicitation’s Specifications and Draw- 
ings, Figure 3.2-1, Sheets 1 and 2, incorporated extensive design data 
from your proprietary interface drawing. You state that Varo tasked 
Korad to redefine the interface on the oral assurance Korad would 
get the Phase I laser contract. It is alleged the work product of this 
effort appears in Korad interface drawing 910188-651, Revision A, and 
Korad specification control drawing 270094, Revision A, both of which 
were furnished Varo with limited rights during August 1970. It is 
noted in your protest that since the Phase I laser contract was awarded 
to Martin on October 11, 1970, you were not compensated for your ef- 
fort and that by letter of October 13, 1970, you requested return of the 
drawings which was effected by Varo on October 16. You take the 
position that Varo drawing 675-052, dated October 12, 1970, from 
which the specification figure 3.2-1 was taken, is an exact overlay copy 
of Korad drawing 910188-651, Revision A, with the restrictive legend 
removed. Accordingly, it is alleged that the use of Varo drawing 675- 
052 in the Phase IT solicitation by LTV-E exceeds the limited rights 
to your drawings which you relinquished to Varo and you request, 
irrespective of whether the subcontract is canceled, that we find you en- 
titled to the fair value of the proprietary drawings used by LTV-E 
for Phase IT. 

The Air Force report in this matter presents several reasons for 
the Department’s conclusion that there was no wrongful use of your 
data by the Air Force. Briefly stated, the reasons given in the report 
are that the alleged proprietary drawing does not disclose anything 
that can be classified as a trade secret and that interface draw- 
ings, in general, are difficult to categorize as proprietary, 
particulary since such drawing could not have been produced 
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exclusively by Korad without previous guidelines regarding pod 
shape, size, etc. The contracting officer also contends that a drawing, 
marked Varo SK580-9065, which was furnished by Varo without lim- 
itation prior to the August 1970 date, is similar to the one in the solic- 
itation which you claim is proprietary. Furthermore, the Air Force 
states that at no time did the Government receive the Korad drawing 
with a proprietary legend attached from either Varo or LTV-E under 
either of Varo’s Pave Spot contracts or under the Pave Nail contract 
with LTV-E. While LTV-E has reported that the solicitation data 
which you allege to be proprietary was extracted from Varo drawing 
675-052, the record shows that this drawing was furnished by Varo 
with unlimited rights as required by its subcontract. The Air Force 
report also points out that notwithstanding your responses dated 
April 15, 20, 23 and May 10, 1971, to the April 5 solicitation by LTV-E, 
no exception to the utilization of the data in the solicitation was taken 
until sometime thereafter and that your protest to this Office was made 
after award of the subcontracts to Martin. 

We believe it is significant and controlling for purposes of this de- 
cision that the Air Force obtained the alleged proprietary drawing 
without a proprietary legend attached pursuant to a contract with 
LTV-E and proceeded in good faith to allow the drawing to be used as 
contemplated, that is, for solicitation of competitive offers for the item 
under Phase II. Moreover, at the time LTV-E received the Varo 
drawings and used them in the Phase ITI solicitation, it had no notice 
of any proprietary rights, actual or alleged, in the drawings involved. 
We have held that the Government is entitled to disclose and use for 
any purpose technical data which it purchases for value from a con- 
tractor (prime) without restriction and without notice of another 
(third) party’s proprietary rights in the data. See B~156727, October 
7, 1965, B—165111, February 26, 1969, and the authorities cited therein. 

In addition, the Comptroller General will not adjudicate disputes re- 
garding violations of proprietary rights arising under arrangements 
to which the Government is not a direct party (¢.g., Varo’s relation 
with Korad) and until such rights have been established in courts, or 
otherwise, we are not justified in disturbing any program or granting 
any relief to the protesting party. B-156727, October 7, 1965. You 
have noted that in our decision B-166022, May 22, 1969, we did 
not require cancellation of the contract but pointed out the statutory 
authority to the Secretary involved for administrative settlement of 
the clear breach of confidence found in that case. However, that de- 
cision must be distinguished from the present situation in that the 
data there involved had been directly furnished to the Government, it 
had been marked with a proprietary legend when received by the Gov- 
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ernment, and the Government had assured the protestor by letter 
that its proprietary rights would be protected. Accordingly, your 
claim for the value of the drawings is disallowed. 

In connection with that portion of your protest questioning the com- 
petitive aspects of LTV-—E’s selection of Martin for the award of the 
subcontract for lasers on May 28, 1971, the bid protest procedures of 
this Office in effect at that time, 4 CFR 20.1-20.3 (as well as those for 
current application, copy enclosed) did not provide for the adjudica- 
tion of protests by bidders against subcontract awards made by prime 
contractors who are not acting as purchasing agents for the Govern- 
ment. While we have, on occasions, entertained such protests, we be- 
lieve that in situations such as are present in the instant procurement— 
where the prime contractor is not acting as a purchasing agent, and 
where the award has been made and neither fraud nor bad faith on 
the part of the contracting officer in approving the award is alleged— 
the possibility of finding adequate justification to support cancellation 
of the subcontract is so remote that consideration of such protests un- 
der our bid protest procedures would be unwarranted. While we will, 
of course, give appropriate attention in our audit functions involving 
the prime contract to any evidence indicating that the cost to the Gov- 
ernment was unduly increased because of improper procurement ac- 
tions by the prime contractor, in view of the foregoing we must de- 
cline to pass upon the merits of your protest against the award of the 
subcontract to Martin. 

We must also deny your request that this Office direct the Air Force 
to pay Korad its bid preparation expenses since, irrespective of the 
merits involved, we are not aware of any authority (and you have 
cited none) which would permit the expenditure of Federal funds for 
expenses incurred by a bidder in responding to a solicitation by a 
prime contractor issued in its capacity as a private concern and not 
as an agent of the Government. 


[ B-175758 J 
Trailer Allowances—Pullman Rail Car—Status as Mobile Dwelling 


A Pullman rail car converted and used as a residence by a member of the uni- 
formed services qualifies as a mobile dwelling under Paragraph M10001-1 of the 
Joint Travel Regulations—which defines a “house trailer” as a mobile dwelling 
constructed or converted for use as a residence and designed to be moved over- 
land, either self-propelled or by towing, that contains the household goods and 
personal effects of a member and his dependents—and the member is entitled to 
the trailer allowance prescribed by 37 U.S.C. 409, which contemplates payment 
on a mileage basis for overland travel, since there is no indication in section 409 
that the allowance is not applicable to a privately owned Pullman car transported 
overland by rail, and subject to tariff charges, as well as to highway movements. 
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To the Secretary of the Army, June 15, 1972: 


Reference is made to letter dated March 20, 1972, from the Assist- 
ant Secretary of the Army (Manpower and Reserve Affairs), re- 
questing decision whether a Pullman rail car converted and used as a 
residence of a member of the uniformed services may be considered a 
housetrailer or mobile dwelling so as to entitle a member of the uni- 
formed services to a trailer allowance under the provisions of the 
Joint Travel Regulations, Volume 1, Chapter 10. The letter indicates 
that while technically the Pullman rail car would fall within the defi- 
nition of a housetrailer, as currently contained in the Joint Travel 
Regulations, doubt exists as to whether within the spirit and intent of 
the law it can be so considered. 

It is explained that the converted Pullman car is being used as a 
residence by the member; that the car is presently located at the 
Oceanport Siding, Fort Monmouth, New Jersey, where it had been 
pulled by a railroad locomotive engine; and that the car has two 
master bedrooms with shower and commode, one double bedroom with 
washbowl and commode, living room, dining recom, kitchen with sink 
and refrigerator, complete air conditioning, and connections for hookup 
to public power. 

The statute authorizing trailer allowances, 37 U.S.C. 409, provides 
that under regulations prescribed by the Secretaries concerned and 
in lieu of transportation of baggage and household effects or payment 
of dislocation allowance, a member of the uniformed services, or in 
the case of his death his dependent, who would otherwise be entitled 
to transportation of baggage and household goods, may transport a 
housetrailer or mobile dwelling within the continental United States, 
within Alaska, or between the continental United States and Alaska, 
for use as a residence, by one of the following means: 


(1) transport the trailer or dwelling and receive a monetary allowance in 
place of transportation at a rate to be prescribed by the Secretaries concerned, 


but not more than 20 cents a mile; 
(2) deliver the trailer or dwelling to an agent of the United States for trans- 


portation by the United States or by commercial means; or 
(3) transport the trailer or dwelling by commercial means and be reimbursed 
by the United States subject to such rates as may be prescribed by the Secretaries 


concerned. 

However, the statute limits the allowable costs of transportation 
under clauses (2) and (3) to the lesser of “(A) the current average 
cost for the commercial transportation of a housetrailer or mobile 
dwelling; (B) 74 cents a mile; or (C) the cost of transporting the 
baggage and household effects of the member or his dependent plus 
the dislocation allowance authorized in section 407 of this Title 


[37 U.S.C. 407].” 
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Paragraph M10007 of the Joint Travel Regulations prescribes that 
the method of computing distances for mileage purposes will be based 
on highway distances shown on tables and maps appearing in the Rand- 
McNally Standard Highway Mileage Guide or the Official Table of 
Distances (AR 55-60/AFM 177-135/Nav So P-2471) computed in 
accordance with the instructions appearing in those publications. Para- 
graphs M10004(3) and M10007 provide that when the trailer is re- 
quired to be moved over a circuitous route by directives, regulations, 
or local laws, the authorized distances will be computed via the route 
necessarily used in transporting the trailer but caution that to deter- 
mine the lower ceiling of allowances a comparison of items 1 and 3 
in paragraph M10004(3) is necessary. The highway distances in both 
Rand-McNally and the Official Table of Distances are based on high- 
way distances as distinguished from rail route distances. 

Paragraph M10001-1 of the Joint Travel Regulations, the regula- 
tions prescribed by the Secretaries concerned, defines housetrailer as 
follows: 


1. HOUSETRAILER. The term “housetrailer,” as used in this Chapter, means 
a mobile dwelling constructed or converted for use as a residence and designed 
to be moved overland, either self-propelled or by towing. It includes all house- 
hold goods, personal effects, and professional books, papers, and equipment con- 
tained in the trailer and owned or intended for use by the member or his 


dependents. 

The allowance for the movement of a housetrailer or mobile home 
was first enacted as an amendment to section 303(c) of the Career 
Compensation Act of 1949, 37 U.S.C. 253(c) (1958 ed.), by section 
2(13) of the Career Incentive Act of 1955, 69 Stat. 22, which author- 
ized an allowance of not to exceed 20 cents per mile under regulations 
prescribed by the Secretary concerned. The act did not distinguish 
between the amount paid to members who transported their homes 
themselves and the amount paid to those who employed commercial] 
movers to transport such homes. However, the services presently limit 
the rate of payment to a member who transports his own housetrailer or 
mobile home to 11 cents a mile (paragraph M10006, Joint Travel 
Regulations). 

Subsequent amendments continued the maximum rate of 20 cents 
per mile in the event the member himself transports the trailer and in- 
creased the commercial rate ceiling to 36 cents (Public Law 87-374, 
act of October 4, 1961, 75 Stat. 804), then to 51 cents (Public Law 88- 
406, act of August 7, 1964, 78 Stat. 383) and finally to 74 cents, 
which is the current law (Public Law 90-246, act of January 2, 1968, 
81 Stat. 782, 37 U.S.C. 409). Thus, while the statute authorizes the 
movement of a housetrailer or a mobile dwelling, payment of the allow- 
ance largely is on a mi!eage basis which contemplates overland travel. 

The legislative history of the basic law and subsequent amendments 
shows that the purpose of the trailer allowance provisions was to 
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authorize the Secretaries to prescribe appropriate regulations to pro- 
vide a mileage allowance to a member who transports his trailer or 
mobile dwelling for use as a residence in lieu of shipping his house- 
hold goods and payment of authorized dislocation allowance. It was 
believed that the cost to the Government would be much less by award- 
ing the mileage allowance than it would be by payment of a disloca- 
tion allowance and shipping the member’s household effects by private 
carrier under the prescribed limitations. See Senate Report No. 125, 
84th Congress, 1st session, to accompany H.R. 4720, which became the 
Career Incentive Act of 1955. 

The legislative history also shows that the increases in trailer allow- 
ance have to a great extent been determined on the basis of the rates 
charged by carriers for movement of mobile homes and housetrailers 
as published in the tariffs filed with the Interstate Commerce Commis- 
sion. It is noted that such rates generally vary according to the size 
of the trailer and the previous allowances of 36 cents and 51 cents were 
considered quite inadequate for the transportation of the larger trail- 
ers. See Senate Report No. 1189, 88th Congress, 2d session, to accom- 
pany H.R. 8954 which became Public Law 88-406, act of August 7, 
1964. 

Since the Pullman car is owned by the member, it would be con- 
sidered a privately owned car. The Interstate Commerce Commission 
has held that the term privately owned car, where not defined in 
tariffs, obviously means a car owned by others than carriers. And 
apparently a private car owned by an individual would be subject 
to the tariff charges on privately owned cars. Use of Private Pas- 
senger Train Cars, 155 1.C.C. 775, 788 (1929). This private car (Pull- 
man) has been converted by the member into a mobile dwelling. Broad- 
ly defined, a “mobile home” is a dwelling or abode where people live 
and is capable of movement or being moved. Reetz v. Hillis, 186 So. 
2d 915,918 (1966). 

As stated above, the maximum allowances for transporting a trailer 
or mobile home are fixed by law and regulations. The language of both 
are sufficiently broad to cover both a trailer or mobile home designed to 
be moved overland either by rail or by highway. Therefore, consider- 
ing the purpose for which the statutes were enacted and since there 
is nothing in 37 U.S.C. 409 or the legislative history of the statutes 
from which it was derived to indicate any intent that it was not to 
be applicable to a mobile dwelling transported overland by rail (as well 
as highway movement), it is our view that under the law as presently 
constituted a privately owned Pullman rail car converted for use as a 
residence would qualify as a mobile dwelling for the purpose of 
trailer allowance. See Delaney v. Moraitis, 136 F.2d 129, 1382 (1943). 
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[ B-175777 J 


Bidders—Debarment—Procedure—Guidelines Established in 
Court Decision 


A contractor on the Joint Consolidated List of Debarred, Ineligible, or Suspended 
Contractors in a suspended status whose bids and proposals were rejected under 
numerous ship repair solicitions pursuant to the holding in 51 Comp. Gen. 
708, to the effect the rejection of the bid of a suspended contractor without 
the issuance of a written determination of responsibility (ASPR 1-904.1(iv) ) 
and referral to the Small Business Administration (ASPR 1—705.4(c) (vi)) was 
in the best interest of the Government, is not entitled to the reconsideration of 
his status on the basis of the retroactive guidelines established by the United 
States Court of Appeals for the District of Columbia in Civil Action No. 72-1392, 
to prevent unfairness in utilizing ASPR 1-605 suspension procedures, and the 
validity of the contractor’s continued suspension depends upon conformance with 
the guidelines established in the court decision. 


To vom Baur, Coburn, Simmons & Turtle, June 15, 1972: 


Further reference is made to your protest on behalf of Horne Broth- 
ers, Incorporated, against the award of contracts to other firms under 
nine solicitations, issued by the Supervisor of Shipbuilding, Conver- 
sion and Repair, United States Navy, Portsmouth, Virginia. 

The nine solicitations, which are identified below, called for bids 
or proposals for repair or conversion work on various United States 
Navy ships. Horne Brothers’ unsolicited bid or proposal under each 


of the solicitations was rejected because on December 14, 1971, Horne 
Brothers was placed on the Joint Consolidated List of Debarred, In- 
eligible, or Suspended Contractors, in a suspended status, and it was 
not considered in the best interest of the Government to consider its 
offers. 

In its report dated May 17, 1972, the Navy has furnished the follow- 
ing resume of the nine solicitations: 


(b) RFP _N62678-72-R-0261. This RFP was issued for work on the USS 


RIGEL (AF-58) during a restricted availability from 15 March 1972 until 31 
March 1972 (enclosure (1), TAB A). By letter dated 13 March 1972, the Contract- 
ing Officer cancelled this RFP for the convenience of the Government (enclosure 
(1), TABB). 

(c) RFP N62678-72—R-0273. This RFP also concerned work on the USS 
RIGEL (AF-58) during a restricted availability, this time from 11 March 1972 
until 2 April 1972 (enclosure (2), TAB A). Job Order No. 334/72 dated 11 March 
1972 was awarded to R. R. Allen, Inc., Norfolk, Virginia (enclosure (2), TAB C), 
and the work thereunder was 100% complete on 21 April 1972 (enclosure (10) ). 
Protestant’s unsolicited proposals under this RFP, and the one described in (b) 
above, were rejected by letter dated 10 March 1972 on the grounds of the above- 
discussed suspension action (enclosure (2), TAB D). 

(ad) RFP N62678-72-R-0303. This RFP concerned work on the USS COLUM- 


BUS (CG-12) during a restricted availability from 1 April 1972 until 15 April 
1972 (enclosure (3), TAB A). Job Order No. 355/72 dated 30 March 1972 was 
awarded to Associated Naval Architects, Inc., Portsmouth, Virginia (enclosure 
(83), TAB C), and the work thereunder was 100% complete on 18 April 1972 
(enclosure (10)). Protestant’s unsolicited proposal was rejected by letter dated 
30 March 1972 on the ground of the above-discussed suspension action (enclosure 
(3), TABD). 

(e) RFP N62678-72-R-0277. This RFP concerned work on the USS SAN 


DIEGO (AFS-6) during a restricted availability from 4 April 1972 until 1 May 
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1972 (enclosure (4), TAB A). Job Order No. 360/72 dated 30 March 1972 was 
awarded to Moon Engineering Company, Inc., Norfolk, Virginia (enclosure (4), 
TAB C), and as of 10 May 1972, the work thereunder was 90% complete (en- 
closure (10) ). Protestant’s unsolicited proposal was rejected by letter dated 30 
March 1972 based on the ground of the above-discussed suspension action (en- 
closure (4), TABD). 

(f) RFP N62678—-72-R-0301. This RFP concerned work on the USS NEWPORT 


(LST-1179) during a restricted availability from 23 March 1972 until 9 May 
1972 (enclosure (5), TAB A). Job Order No. 348/72 dated 23 March 1972 was 
awarded to Norfolk Shipbuilding and Drydock Corporation, Norfolk, Virginia 
(enclosure (5), TAB C), and the work thereunder was 88% complete as of 10 
May 1972 (enclosure 10)). Protestant’s unsolicited proposal was rejected by 
letter dated 24 March 1972 on the ground of the above-discussed suspension action 
(enclosure (5), TAB D). 

(g) IFB N62678-72-B-0069. This IFB concerned work on the USS INDE- 


PENDENCE (CVA-62) during a restricted availability from 23 March 1972 
until 10 April 1972 (enclosure (6), TAB A). Job Order No. 346/72 dated 22 
March 1972 was awarded to Associated Naval Architects (enclosure (6, TAB C), 
and the work thereunder was 100% complete on 10 April 1972 (enclosure (10) ). 
Protestant’s unsolicited bid was rejected by letter dated 22 March 1972 on the 
ground of the above-discussed suspension action (enclosure (6), TAB D). 

(h) IFB N62678-72-B-0070. This IFB concerned work on the USS CORO- 
NADO (LPD-11) during a restricted availability from 3 April 1972 until 4 May 
1972 (enclosure (7), TAB A). Job Order No. 358/72 dated 30 March 1972 was 
awarded to Norfolk Shipbuilding (enclosure (7), TAB C), and the work there- 
under was 90% complete as of 10 May 1972 (enclosure (10)). Protestant’s un- 
solicited bid was rejected by letter dated 28 March 1972 on the ground of the 
above-discussed suspension action (enclosure (7), TAB D). 

(i) IFB N62678-72-B-0071. This IFB concerned work on the USS RICH 


(DD-820) during a split availability from 31 March 1972 until 9 April 1972 
and from 3 May 1972 until 14 May 1972 (enclosure (8), TAB A). Job Order No. 
349/72 dated 23 March 1972 was awarded to Associated Naval Architects (en- 
closure (8), TAB C), and the work thereunder was 84% complete as of 10 May 
1972 (enclosure (10) ). Protestant’s unsolicited bid was rejected by letter dated 
‘s TAB DY. on the ground of the above-discussed suspension action (enclosure 


(j) RFP N62678-72-R-0241. This RFP concerned work on the USS DE SOTO 


COUNTY (LST-1171) during a restricted availability from 24 January 1972 
until 25 March 1972 (enclosure (9), TAB A). Job Order No. 279/72 dated 24 
January 1972 was awarded to Moon Engineering Company, Norfolk, Virginia, 
(enclosure (9), TAB C), and the work thereunder was 100% complete on 7 April 
1972 (enclosure (10)). It is interesting to note that on the abstract of bids 
under this RFP, Protestant’s proposal was some $37,381.84 higher than the 
proposal of Moon Engineering (enclosure (9), TAB B), and thus, even if this 
proposal had not been rejected by letter dated 24 January 1972 based on the above- 
discussed suspension action (enclosure (9), TAB D), it would not have been 
the low proposal and could not have formed the basis for an award. 


Your protest on behalf of Horne is based primarily upon two con- 
tentions. First, you contend that rejection of Horne’s bids and pro- 
posals without a written determination of nonresponsibility pursuant 
to paragraph 1-904.1(iv) of the Armed Services Procurement Regula- 
tion, including referral to the Small Business Administration for re- 
view of a negative determination pursuant to ASPR 1-705.4(c) (vi), 
was invalid. Second, you contend that the determination that Horne 
lacks the necessary integrity to be a Government contractor was based 
upon a regulation which is invalid under applicable statute and the 
United States Constitution. You argue that ASPR 1-605, which pro- 
vides for suspension of contractors under stated circumstances, is in- 
valid in that it fails to provide for notice or hearing on the charges 
upon which the suspension is based in violation of the due process 
requirements of the Fifth Amendment to the Constitution, 
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It is the Navy’s position that the situation with respect to the sub- 
ject solicitations is analogous to that involving Horne Brothers re- 
ported in 51 Comp. Gen. 703 (1972), and the rationale expressed 
therein is dispositive of the instant protests. In addition, the Navy 
points out that as of the date of the protest one of the subject solicita- 
tions was canceled, the work under four was completed, and as of 
May 10, 1972, the work under the remaining four solicitations was 
substantially (84 to 90 percent) complete. 

The earlier decision referred to in the preceding paragraph in- 
volved rejection of Horne’s low bid for overhaul of the U.S.S. Francis 
Marion because on December 14, 1971, it had been placed on the Joint 
Consolidated List of Debarred, Ineligible, and Suspended Contractors, 
in a suspended status, and it was not determined to be in the Govern- 
ment’s best interest to consider its bid. In denying Horne’s protest based 
upon essentially the same contentions as involved here, we stated the 


following: 


Paragraph 1-605.1 of ASPR provides that an agency may, in the interest of the 
Government, suspend a firm or individual suspected, upon adequate evidence, of 
commission of specified crimes, including bribery, or any other offense indicat- 
ing a lack of business integrity or business honesty, which seriously and directly 
affects the question of present responsibility as a Government contractor. With 
regard to the period of suspension, ASPR 1-605.2(a) provides that all suspensions 
are for a temporary period pending completion of investigation and such legal 
proceedings as may ensue. It also provides for a limit on the period of suspension 
in the event prosecutive action is not commenced within a maximum of 18 
months. 

While it is true, as you contend, that the procedures lack certain elements 
which may be considered necessary by a court in order to afford due process in 
the more severe debarment action, which was involved in the Gonzalez case, supra, 
as a general rule, temporary or limited suspension for a reasonable time by way 
of such summary action as provided for in this regulation does not of itself 
result in a denial of due process. See Gonzalez v. Freeman, 334 F. 2d 570, 579, 
(1964) ; Opp Cotton Mills vy. Administrator, 312 U.S. 126, 152-158 (1941), and 
R. A. Holiman & Co. v. Securities and EHachange Commission, 299 F. 2d 127, 
131-133, cert. denied, 370 U.S. 911 (1962). We note that certain safeguards are 
included in the regulation. For example, suspension must be based upon adequate 
evidence, not mere accusation; in assessing the adequacy of the evidence, con- 
sideration must be given to how much credible information is available, its 
reasonableness in view of surrounding circumstances, corroboration or lack 
thereof, and inferences which may be drawn from the existence or absence of 
affirmative facts; and the assessment of the evidence includes an examination 
of basic documents, such as contracts, inspection reports, and correspondence. 
Moreover, the regulation provides that the suspension may be modified and 
contracts may be awarded if it is determined to be in the best interest of the 
Government. In view of the foregoing, and since the matter is presently before 
the courts, we do not believe it proper for our Office to question the validity of 
the regulation. 

Although the notice of suspension did not allege commission of one of the 
specific criminal acts named in the regulation, it stated that the suspected 
gratuities and favors were considered inducements or irregularities indicating 
a “lack of business integrity.” In this regard, the regulation provides for sus- 
pension not only where commission of a specific crime is suspected, but of 
“any other offense indicating a lack of business integrity or business honesty.” 
We do not believe it is necessary to decide at this time whether the word “offense” 
should be read to mean “criminal offense.” Suffice it to say that the evidence 
upon which the suspension was based was also the basis for convening the 
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Special Grand Jury to continue the investigation resulting on April 24, 1972, in 
a 21-count criminal indictment. Included in the indictment are charges that Navy 
inspectors were bribed with “tanks of gasoline, liquor and other things of 
value.” The indictment appears sufficient to establish that there was adequate 
evidence of criminal offenses to satisfy the standards of the regulation. 
Furthermore, it is our view that rejection of Horne’s bid without making a 
determination of nonresponsibility pursuant to ASPR Paragraph I, Part 9, was a 
proper action. ASPR 1-605 provides that placing an individual or firm on the 
consolidated list is for the purpose of protecting the interest of the Govern- 
ment and not for the purpose of punishment. To protect the interest of the 


Government, ASPR 1-603(a) provides: 


“Type D includes concerns which have been suspended under the condi- 
tions set forth in 1-605. Concerns under Type D listings shall not be award- 
ed contracts or solicited for bids or proposals, except where the Secretary 
concerned or his authorized representative determines it to be in the best 
interest of the Government to make an exception for a particular procure- 
ment or where the listing indicates that the Suspension does not apply to 
sales contracts or to procurement contracts.” 


Also, Section 1-605.3 (iii) provides for the notice of suspension to contain 
language to the same effect. By clear terms the regulation prohibits the 
award of a contract to a suspended individual or firm except in the one situa- 
tion where the Secretary concerned or his designee determines it to be in the 
best interest of the Government to make an exception for a particular pro- 
curement. In these circumstances, to require a written determination of 
nonresponsibility pursuant to applicable regulations would serve no useful 


purpose, 

At the time of our earlier decision, litigation was pending in the 
United States District Court for the District of Columbia (Civil 
Action No, 289-72). On April 13, 1972, the District Court granted 
Horne’s motion for a preliminary injunction, ordering cessation of per- 
formance of the work by another contractor pending a decision by our 
Office. On May 17, 1972, upon the Government’s Motion for Stay Pend- 
ing Appeal before the United States Court of Appeals for the District 
of Columbia (Civil Action No. 72-1392), the court found that Horne 
was not likely to prevail on the merits and reversed the District Court’s 
order. 

However, the Court of Appeals noted that there are “serious and 
fundamental questions regarding the fairness of procedures utilized 
by the Government in suspending contractors.” In this connection, 
the court stated that while a temporary suspension not to exceed 1 
month without an opportunity for a hearing may be acceptable, the 
protracted summary suspension permissible under ASPR 1-605 could 
not be sustained. The court noted, however, that there are circum- 
stances where the Government need not afford the contractor a hearing 
within 1 month of the suspension, citing as an example, the situation 
where such a proceeding may prejudice an action by prematurely 
“tipping” the Government’s entire case. Nevertheless, the court indi- 
cated that it may not condone the failure to afford a hearing even 
in that situation since the “adequate evidence” showing needed to sus- 
tain a suspension would not necessarily have the latter result since 
it requires something less than the evidence needed in a successful 


criminal prosecution. 
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However, the court made the following observation : 


There may be circumstances where substantial Government interests would 
be prejudiced even by a disclosure of enough facts to show “adequate evidence” 
for the suspension. In that event, however, the Government may not simply 
ignore the interests of the contractor. Rather, an appropriate official of the 
Government, one vested with sufficient discretionary power, must make a formal 
determination that significant injury would result if a hearing were to be held. 
The contractor's protection would lie in a deliberated determination by an official 
with discretion, and he would not be consigned to the juggernaut of rules as 
they now stand, which do not even make room for the possibility of a legitimate 
interest in an opportunity for the contractor to be heard. Moreover, there remains 
the possibility of a court action challenging as arbitrary the determination to 
deny the proceeding. A court concerned with a real possibility of abuse of dis- 
cretion—i.e., of a suspension made without “adequate evidence” against the con- 
tractor—would have latitude to consider the problem without courting injury 
to the Government’s legitimate interests, by inspection in camera of at least some 
of the evidence held by the Government. 


The Court of Appeals has now spoken on the question of the validity 
of a suspension pursuant to ASPR 1-605. However, the court’s ruling 
came after rejection of Horne’s bids and proposals because of its 
suspended status, the awards under the subject solicitations, and com- 
pletion of most, if not all, of the work under the contracts. In the 
circumstances, we find no basis for remedial action with respect to the 
protested procurements. However, it is our view that the validity of 
Horne’s continued suspension and rejection of its bids or proposals 
will depend upon conformance with the guidelines established in the 
court’s decision and we are so advising the Secretary of the Navy. In 
this connection, it should be noted that the court specifically stated in 
footnote 8 that it was not discussing the rights of suspended contractors 
in the usual post indictment situation, which is now Horne’s position. 

Accordingly, Horne’s protest is denied. 


[ B-175395 J 


Bids—Buy American Act—Construction Contracts—Statement of 
Foreign Materials 


A bidder responding to an invitation for bids to construct the superstructure of 
a Federal office building that contained Buy American Act provisions (10 U.S.C. 
10a-—10d) in accordance with sections 1-18.604 and 1-18.605 of the Federal Pro- 
curement Regulations—provisions amplified in a prebid conference—who failed 
to submit information concerning the amount of non-domestic structural steel 
proposed to be used and to provide data to demonstrate that the cost of domestic 
structural steel would exceed by more than 6 percent the cost of comparable 
foreign steel, omitted information that goes to the responsiveness of the bid, and 
it would be prejudicial to other bidders and detrimental to the competitive bid- 
ding system to permit correction of the nonresponsive bid after bid opening. 


Contracts—Subcontracts—Bid Shopping—Subcontractor Substi- 
tution Prior to Award 
The listing of a joint venture—two responsible electrical subcontractors—that 


did not meet the experience and percentage manufacture requirements of the 
subcontractor qualification clause pertaining to the building control and monitor- 
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ing category of work that was contained in an invitation for bids (IF'B) to con- 
struct the superstructure of a Federal office building does not require rejection of 
the bid as substitution of a qualified first-tier subcontractor is permissible under 
the terms of the IFB and applicable regulations, the listing defect does not 
materially affect the responsiveness of the bid as it relates to the primary pur- 
pose of the listing requirement—antibid shopping—and the qualification clause 
which is regarded as similar to a competency of bidder clause is considered as 
relating solely to the responsibility of the listed subcontractors. 


To the Acting Administrator, General Services Administration, 
June 16, 1972: 


Reference is made to a letter dated May 3, 1972, from your General 
Counsel, and prior correspondence, reporting on the protests of Perini 
Corporation-Baugh Construction Company (Perini-Baugh) and The 
Massart Company (Massart), a listed subcontractor of Perini-Baugh, 
against any award to Huber, Hunt & Nichols, Inc. (Huber), or Hoff- 
man Construction Company (Hoffman) under an invitation for bids 
(IFB) covering project No. 45902, issued by the Public Buildings 
Service, Region 10, for the construction of the superstructure of the 
Federal Office Building, Seattle, Washington. In addition, your Gen- 
eral Counsel reported on the protest of Hoffman against any proposed 
award of the contract to Huber. 

As required by the IFB, the five bidders responding thereto sub- 
mitted prices for a base bid, 11 additive and deductive alternates and 
one option. The contracting office reports that, since no final decision 
has been made as to which alternates will be selected, the low bidder 
cannot be determined at this time. But, it is reported that either 
Huber or Hoffman will be the low evaluated bidder depending on the 
alternates selected. In the event that the Huber and Hoffman bids are 
disqualified, either Perini-Baugh or Peter Kiewitt Sons & Co. would 
be the low evaluated bidder depending again upon which alternates 
are selected. 

In accordance with the provisions of sections 1-18.604 and 1-18.605 
of the Federal Procurement Regulations (FPR), the IFB contained 
the following clauses : 


INFORMATION REGARDING BUY AMBRICAN ACT 


(a) The Buy American Act (41 U.S.C. 10a—10d) generally requires that only 
domestic construction material be used in the performance of this contract. (See 
the clause entitled “Buy American” in Standard Form 238A, General Provisions, 
Construction Contracts.) This requirement does not apply to the construction 
material or components listed in the clause entitled “Buy American Act” of GSA 
Form 1139, General Conditions, section 1 of the contract. 

(b) (1) Furthermore, bids or proposals offering use of additional nondomestic 
construction material may be acceptable for award if the Government determines 
that use of comparable domestic construction material is impracticable or would 
unreasonably increase the cost or that domestic construction material (in suffi- 
cient and reasonable available commercial quantities and of a satisfactory 
quality) is unavailable. Reliable evidence shall be furnished justifying such use of 
additional nondomestic construction material. 
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(2) Where it is alleged that use of domestic construction material would 
unreasonably increase the cost : 

(i) Data shall be included, based on a reasonable canvass of suppliers, 
demonstrating that the cost of each such domestic construction material 
would exceed by more than 6 percent the cost of comparable nondomestic 
construction material. (All costs of delivery to the construction site shall 
be included, as well as any applicable duty.) 

(ii) For evaluation purposes, 6 percent of the cost of all additional non- 
domestic construction material, which qualifies under paragraph (i) above, 
will be added to the bid or proposal. 

(3) When offering additional nondomestic construction material, bids or 
proposals may also offer, at stated prices, any available comparable domestic 
construction material, so as to avoid the possibility that failure of a nondomestic 
construction material to be acceptable, under (1) above, will cause rejection 
of the entire bid. 


° s * * * * * 


19. BUY AMBRICAN 

(a) AGREEMENT. In accordance with the Buy American Act (41 USO 10a- 
10d), and Executive Order 10582, December 17, 1954 (3 CFR, 1954-58 Comp., p. 
230), as amended by Executive Order 11051, September 27, 1962 (3 CFR, 1959-63 
Comp., p. 635), the Contractor agrees that only domestic construction material 
will be used (by the Contractor, subcontractors, materialmen, and suppliers) in 
the performance of this contract, except for nondomestic material listed in the 
contract. 


All prospective contractors, including the five bidders, were for- 
warded a summary of the prebid conference which was attended by 
representatives of the bidders. Among others, the following ques- 
tions and answers concerning the Buy American Act were included in 
the summary : 


1, May nondomestic structural steel be used on the project? 

Yes, provided the bid states that it is based on the use of specified nondomestic 
construction materials and provided also that such use meets the criteria of FPR 
Subpart 1-18.6 (copy attached). 


6. May a bid be based on use of a specified portion of nondomestic structural 
steel? 


Yes, provided the portion is identified specifically so that the criteria set out 
in Section 1-18.608 may be applied. An identification by percentage would not be 
a satisfactory identification. 


Huber inserted the following entry under the structural steel cate- 
gory of the subcontractor listing portion of its bid : 


SAN JOSE STEEL 
PARTLY NON-DOMESTIC IN ACCORD- 
ANCH WITH B.A. AOT. 

The Huber bid did not include information pertaining to the portion 
of foreign structural steel proposed to be used. In addition, its bid 
failed to provide any data to demonstrate that the cost of domestic 
structural steel would exceed by more than 6 percent the cost of com- 
parable foreign structural steel. Post-bid-opening information sup- 
plied by the subcontractor listed by Huber discloses that the cost of 
foreign material or nondomestic structural steel included in the base 
bid alone amounted to $2,145,515. 
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Your General Counsel, Perini-Baugh, and Hoffman argue that the 
Huber bid should be rejected as nonresponsive on account of its fail- 
ure to identify the amount of nondomestic structural steel proposed 
to be used or data for use in comparing the relative costs of com- 
parable domestic and nondomestic steel. It is contended that such fail- 
ure leaves the Government incapable of determining whether the cost 
of domestic steel would unreasonably increase the cost of the project. 
Moreover, it is argued, to permit such information and data to be 
supplied subsequent to the opening of bids and the exposure of bid 
prices would be prejudicial to other bidders and seriously detrimental 
to the competitive bidding process. 

Huber claims that the above-quoted notation in its bid complies with 
the requirements of the Buy American Act, 41 U.S.C. 10a, the related 
Executive orders, and decisions of our Office, which, in its opinion, 
require only notice of the intended use of nondomestic materials, and 
permit the submission of appropriate data for evaluation after bid 
opening. Moreover, Huber states that no change can be made in the 
quantities or percentages of foreign and domestic materials in its bid 
since it was contractually bound to the listed subcontractor-supplier 
at bid opening. 

Upon consideration of the record before us, as supplemented by 
counsel for the respective parties and your Generali Counsel, we con- 
clude that the Huber bid should be rejected as nonresponsive. 

Initially, we believe that the above-quoted portion of the IFB en- 
titled “Information Regarding Buy American Act,” as amplified by 
the answers to questions 1 and 6 in the prebid conference, required 
bidders to explicitly identify the specific portion of nondomestic struc- 
tural steel to be used and to furnish cost data justifying the use of 
nondomestic structural steel. Notwithstanding these requirements, 
counsel for Huber argues that the provisions of the Buy American 
Act, the related Executive orders and our decisions excuse technical 
noncompliance with these terms of the IFB. Counsel cites our decision 
at 39 Comp. Gen. 695 (1960) wherein we found that a bidder’s failure, 
as required by the terms of an IF'B, to compute the percentage of 
foreign product cost, need not cause rejection of the bid. However, we 
enunciated the following principles respecting bidders’ obligations 
under the Buy American Act (pages 698-699) : 


It is, of course, essential that a bidder claiming the preference accorded a 
domestic bidder establish that the cost of foreign products in his bid is less 
than the cost of domestic products. Sufficient information on this point should 
be submitted with the bid to preclude any change, after bid opening, in the 
claimed percentages of foreign and domestic products which would affect either 
the relative standing of his bid or its status as a domestic bid. However, we do 
not believe that the detailed cost information required to establish the foreign 
or domestic status of a bid need be made public as a part of the bid. It is sufficient, 
in our opinion, for the procuring agency to require the bidder to submit with 
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his bid a statement listing any foreign materials, products, or components enter- 
ing into the supplies to be furnished, with a statement of the percentage of the 
cost of all materials, products, or components represented by such foreign items, 
subject to verification by the agency before award. In the case of award to a 
domestic bidder proposing to use a substantial percentage of foreign products, 
the use of foreign products other than those disclosed in its bid might properly 
be prohibited under penalty of price reduction, liquidated damages, or other 
sanctions. [Italic supplied.] 

In this regard, the information and data called for by the instant 
IFB in no way would result in an evaluation inconsistent with the 
terms of the Buy American Act and the related Executive orders. 
Therefore, we believe that the contracting agency properly required 
that the information and data be submitted with the bid as a matter 
of bid responsiveness. 

Beyond this, there remains the question of the propriety of allowing 
Huber to submit Buy American Act information and data subsequent 
to bid opening. The Huber bid clearly indicated an intention to use 
an undisclosed quantity of nondomestic structural steel. Under FPR 
section 1-18.602-1, nondomestic construction material can be used 
only if the requirement for the use of domestic material is determined 
to unreasonably increase the cost. That determination can be made 
where (1) a bid offers nondomestic construction material, the cost of 
which, plus 6 percent thereof, is less than the cost of comparable 
domestic construction material, and (2) the bid is the low bid after 
adding for evaluation purposes 6 percent of the cost of all qualifying 
nondomestic material. See FPR section 1-18.603. 

Unlike the evaluation of a bid under an IFB for a supply contract, 
the evaluation of a bid for a construction contract under the Buy 
American Act takes into consideration each particular item of con- 
struction material to be brought to the construction site for incorpora- 
tion in the building or work. See FPR sections 1-6.1044 and 
1-18.603-1. The abstract of bids reveals that the Huber bid and that 
of Hoffman, the two low bidders, are quite close on the base bid, the 
alternates and the option. Taking, for purposes of example, the post- 
bid-opening figure of $2,145,515, proposed as the cost of nondomestic 
structural steel by the Huber supplier, would result, after application 
of the 6-percent differential, in the addition of a factor in excess of 
$128,000 to the Huber bid. 

Moreover, we are not convinced by Huber’s argument that it had 
a prebid binding agreement with its structural steel subcontractor 
which was adequate to identify costs and proportions of nondomestic 
and domestic steel. However, this post-bid-opening information may 
not be relied upon to cure the deficiencies in Huber’s bid so far as Buy 
American Act evaluation is concerned. Under the principles of formal 
advertising, it would be manifestly unfair to permit a bidder to supple- 
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ment his opened bid to provide information which would govern the 
evaluation of his bid for purposes of determining the lowest evaluated 
bidder. 

We believe that counsel for Huber misplaces reliance on 48 Comp. 
Gen. 142 (1968), where, after bid opening, we allowed a bidder to 
change its offer of a domestic to a foreign supply product. There, un- 
like here, the bidder was clearly responsive to the terms of the invita- 
tion and its bid could be evaluated under the Buy American Act with- 
out reference to any question relating to bid responsiveness. See 
B-169279, June 1, 1970. 

The Perini-Baugh and its listed subcontractor, Massart, protests 
relate to a claimed nonresponsiveness of the Huber and Hoffman bids 
relating to their listing of subcontractors. The IFB included the sub- 
contractor listing clause prescribed by General Services Administra- 
tion Procurement Regulations (GSPR) 5B-2.202-70(e). That clause 
provides for the listing of subcontractors by bidders for various speci- 
fied categories of work set forth on a separate listing form, one of which 
was “BUILDING CONTROL AND MONITORING (ALL WORK 
IN DIVISION 17).” The clause further requires bidders, as to each 
category on the listing form, to submit the name and address of the 
individual or firm with whom subcontracting is proposed for the per- 
formance of such category. Also, under the clause, the bidder agrees 
that none of the listed categories will be performed by an individual 
or firm other than those named. A subcontractor is defined thereunder 
as the individual or firm with whom the bidder proposes to enter into 
a subcontract for manufacture, fabricating, installing, or otherwise 
performing work under the contract pursuant to the specifications 
applicable to any category on the list. In addition, the clause warns 
bidders that the failure to list subcontractors for every category would 
result in rejection of the bid as nonresponsive. 

For the work to be performed in division 17, Huber and Hoffman 
listed a joint venture, consisting of two responsible electrical subcon- 
tractors. In addition, for the subcontractor listing category of “Precast 
Concrete Skin,” required if two of the alternates are selected, Huber 
listed the name of a company for installation which the contracting 
office is unable to identify. In view of our opinion that the Huber bid 
is nonresponsive to the Buy American Act requirements, we do not 
feel it is necessary to consider the responsiveness of the Huber bid in 
this latter regard. 

The regional office reports that the building control and monitoring 
work (division 17) involves the furnishing of a prototype system to 
include usual building controls integrated with a central monitoring 
and control system designed to provide additional safety in case of fire 
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or other emergency. To assure coordination among the components of 
the system, which are not novel, the specification set forth the follow- 
ing clause : 


CONTRACTOR QUALIFICATIONS 

a. The control and monitoring systems Contractor shall have been in business 
at least five years, shall manufacture at least 40 percent of the components of 
the entire system, including the central control console, and shall accept single 
responsibility for the complete control and monitoring systems assembly and in- 
stallation described herein. This Contractor shall employ factory-trained engi- 
neers fully capable of rendering training, instruction, and routine and emergency 
maintenance service and shall have a local service organization capable of main- 
taining all the equipment provided in this Division 17. 

The listing of an electrical subcontractor for the category in ques- 
tion appears to be understandable in view of the history of such work. 
The regional office reports, in this regard, as follows: 

The control category was included in the listings to avoid other problems 
inherent in subcontractor listing. Control work is normally a part of the electrical 
or mechanical subcontract, and is further subcontracted at the second tier. It 
would be very rare, in the usual case, for a general contractor to subcontract 
directly with the controls contractor. Here, however, because of the sophisticated 
nature of the system it was considered likely that the controls subcontract would 
be at the first tier. Therefore, a controls category was included to avoid a defective 
listing of more than one subcontractor for the electrical or mechanical category. 

Perini-Baugh and Massart (its listed subcontractor) assert that the 
listed joint venture for division 17 work does not meet the experience 
and percentage manufacture requirements of the above-quoted con- 
tractor qualification clause. The regional office agrees with this asser- 
tion. Therefore, it is argued that the listing is defective and requires 
rejection of the Hoffman bid. Hoffman counters with the claim that it 
is customary in the industry and permissible under the IFB to 
subcontract the work, which it intends to do with an admittedly 
responsible controls contractor, which two other bidders listed as a 
subcontractor. Hoffman further contends that the listed joint venture 
qualifies as a manufacturer. 

The regional office, as concurred in by your General Counsel, urges 
that the subcontractor listing by Huber and Hoffman was responsive 
to the terms of the IFB, but proposes to reject the use of the listed 
joint venture, and permit the substitution of a qualified first-tier 
subcontractor. Also, it is argued that the contractor qualification clause 
is nothing more than a competency of bidder clause dealing with mat- 
ters of responsibility. The regional office, in support thereof, points to 
the following paragraph from the subcontractor listing clause (sub- 
paragraph “j”) : 

Subcontractor Rejection: Notwithstanding any of the provisions of this clause, 
the Contracting Officer shall have authority to disapprove or reject the em- 
ployment of any subcontractor he has determined nonresponsible or who does 


not meet the requirements of an applicable Specialist or Competency of Bidder 
clause, [Italic supplied.] 
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Similarly, the listing form contains the following statement : 


Nore: The listing of an individual or firm (whether a subcontractor or the 
bidder) who does not meet the requirements of the Specialist or Competency 
of Bidders clauses in the specifications, wherever applicable, may be grounds 
for rejection of the bid. [Italic supplied.] 


Further, the regional office invites our attention to GSPR 5B-2.404— 
70, which states, in pertinent part, as follows: 


When an invitation for bids contains the Listing of Subcontractors clause 
prescribed in § 5B—2.202-70(e), bids shall be rejected if: 
(c) A named subcontractor does not meet the standards of responsibility 
prescribed in §1-1.310—5, unless the contracting officer finds that substi- 
tution is justifiable under the conditions prescribed in § 5B-53.7010-3 (a) (8), 


or 

(d) An individual or firm named on the list does not meet the specified 
requirements of an applicable Specialist or Competency of Bidder clause, 
unless the contracting officer finds that substitution is justifiable under the 
conditions prescribed in § 5B-53.7010-3(a) (9) or that the deficiency in quali- 
fications is so minor as not to be considered substantive (e.g., a lack of one 
month of a required 3 years’ experience). 


These portions of the GSPR 5B-53.7010-3 clause referred to in the 
preceding quote are quoted below : 


(a) The contracting officer may permit substitution of a subcontractor for one 
named in a bid pursuant to the Listing of Subcontractors provision prescribed in 
§ 5B-2.202-70(e), in unusual situations, upon submission by the contractor or 
bidder of a complete justification therefor. The term “unusual situations” includes 
(but is not limited to) a subcontractor’s : 


. s . * + * a 

(8) Failure to meet any criteria of responsibility set out in § 1-1.310-5, but 
only when the contracting officer, in the exercise of sound discretion, finds that 
substitution for this cause would be in the best interests of the Government 
(i.e., that it would not be prejudicial to the rights of other bidders and that 
the contractor or bidder has not attempted to circumvent the restraint on bid 
shopping by listing a nonresponsible subcontractor in order to gain an opportunity 
to bid shop prior to making the requested substitution) ; or 

(9) Failure to meet the qualifications requirements of an applicable Specialist 
or Competency of Bidder clause, but only when the contracting officer, in the 
exercise of sound discretion, after discussion with the contractor or bidder and, if 
appropriate, the named subcontractor, finds that substitution for this cause would 
be in the best interests of the Government as specified in § 5B—53.7010-3 (a) (8). 

(b) Where the contracting officer ascertains that a proposed substitution is 
justified, the substitution shall be authorized at no increase in the bid or contract 
price or, if the proposed substitute offers the contractor or bidder a lower 
price than the named subcontractor, at a reduction in the bid or contract price. 


Our review of the record, as supplemented by the briefs of counsel, 
leads us to the conclusion that the proposed substitution of a qualified 
first-tier subcontractor is permissible under the terms of the invitation 
and applicable regulations. 

The practice of rejecting a bid for failure to comply with subcontrac- 
tor listing requirements stems from our agreement (43 Comp. Gen. 206 
(1963) ) with your Administration that such listing requirements be 
considered material invitation requirements in order to control the 
undesirable practice of bid shopping by prime contractors. See 50 
Comp. Gen. 839, 842 (1971). However, we believe that the defect in the 


475-947 O- 73 - 54 
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listing of the joint venture by Hoffman does not materially affect the 
responsiveness of its bid insofar as it relates to the primary purpose of 
the listing requirement—antibid shopping. 

The inability of Hoffman’s proposed subcontractor under division 
17 to meet experience and manufacture requirements relates to the 
joint venture’s responsibility. We have held that experience qualifica- 
tion clauses facilitate the contracting officer’s determination of 
responsibility involving the consideration of organization, technica] 
experience, knowledge, skills, “know-how,” technical equipment and 
facilities. See 45 Comp. Gen. 4, 7 (1965). 

Such being the case, we agree that the instant contractor qualifica- 
tion clause should be regarded as similar to a competency of bidders 
clause and as relating solely to the responsibility of listed subcon- 
tractors. Thus, the failure of the joint venture listed by Hoffman to 
satisfy criteria need not be regarded administratively as fatal to 
consideration of the bid. 

No evidence has been presented to question the good faith listing 
by Hoffman. As we stated above, the listing was understandable, and 
it is significant to note that two bidders chose to list the same joint- 
venture subcontractor. In this regard, we have no basis to dispute Hoff- 
man’s statement that its bid was based upon information and proposals 
obtained from second-tier subcontractors including the controls 
subcontractor listed by two other bidders and considered to be respon- 
sible by the regional office. Moreover, none of the protesting parties 
have established that substitution of a qualified subcontractor for 
the joint venture proposed for division 17 work would be prejudicial 
to other bidders. The regional office on this point states that : 

A number of independent sources have furnished us reports as to the various 
subcontractor bids involving the mechanical, electrical and controls subcontracts, 
and combinations thereof. From these we have determined that any differing 
interpretations of the subcontractor listing provisions, as to controls, could not 
have affected the relative standing of the bidders, Therefore, permitting the sub- 
stitution would not be prejudicial to other bidders. 

We therefore conclude that the Hoffman bid is responsive to the sub- 
contractor listing requirements of the IFB. As requested, the enclo- 
sures forwarded with the General Counsel’s letter of April 4, 1972, 
are returned. 

[ B-175641 J 


Bonds—Bid—Supply v. Construction Contracts—Combination 


The use of the annual bid bond that is applicable to supplies and services which 
the low bidder has on file with the contracting agency in the procurement of a 
hydrogenerator to be installed and tested in lieu of the payment and performance 
bonds specified in the invitation for bids—bonds generally required only on con- 
tracts involving construction as opposed to contracts for supplies and services— 
is approved as being legally sufficient to obligate the surety as the contract con- 
templated consisting of only 25 percent construction falls within the meaning of 
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a supply and service contract contained in section 1—-12.402—1(a) of the Federal 
Procurement Regulations (FPR), and section 1—12.402-2 prescribes that labor 
standards need not apply to contracts predominantly for nonconstruction work. 
Furthermore, the failure of the bidder to use the proper standard form 34, 
where the difference in the forms is not one of substance, may be waived as a 
minor informality pursuant to FPR 1-2.405. 


To the Westinghouse Electric Corporation, June 16, 1972: 


We refer to your letter dated April 6, 1972, and subsequent corre- 
spondence, protesting the award of a contract to Colt Industries Oper- 
ating Corporation, Fairbanks Morse Power Systems Division (Colt), 
under invitation for bids (IFB) DS—6938 issued by the Bureau of 
Reclamation, Denver, Colorado. Award has been withheld pending 
our decision. 

Your protest is addressed solely to the question of the propriety of 
the use of an annual bid bond, limited by the Federal Procurement 
Regulations (FPR) to use with respect to bids on supply and services 
contracts only, in connection with an invitation involving part con- 
struction and part supply work. 

The bidding schedule solicited bids for: 

Furnishing, installing, and testing one new armature winding rated 125,000- 
kva, unity power factor, 13,800-volt, for existing 120-rmp, 3-phase 60-hz, vertical- 
shaft, hydrogenerator, complete in accordance with this solicitation at Grand 


Coulee Powerplant, including shipment of the materials and equipment to the site 
of installation, near Coulee Dam, Washington * * 


It is clear from the IF'B that some construction work was contem- 
plated as a necessary incident to the installation of the equipment. 
To this end, section C-10 of the IFB requires the successful bidder to 
furnish at the time of award a payment bond equal to 12 percent of 
the contract price at the time of award for the protection of all per- 
sons supplying labor and materials for the prosecution of the work. 
Also, section C-11(a) requires the contractor to furnish at the time of 
award a performance bond equal to 25 percent of the contract price at 
time of award to cover the field installation work. Except for circum- 
stances specifically enumerated in FPR, and not here involved, pay- 
ment and performance bonds are generally required only on contracts 
involving construction, as opposed to contracts for supplies or services. 
The fact that construction work was contemplated under the IF'B was 
confirmed at bid opening with the announcement of the engineers’ 
estimate that 25 percent of the total contract amount would be for 
installation and testing of the equipment. 

Four bids were submitted and opened on March 30, 1972, as follows: 
Colt $314, 440 
Westinghouse Electric Corp. (Westinghouse) 317, 059 
National Electric Coil 324, 952 
General Electric Company 344, 675 
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Section A-1(a) of the IFB cautions bidders that the failure to 
furnish a bid bond in an amount not less than 20 percent of the amount 
of the bid to guarantee the execution of all necessary contractual docu- 
ments and the furnishing of all required bonds within the stated time- 
frames may be cause for rejection of the bid. Colt referenced in its 
bid its annual bid bond No. 27-60-14, standard form 34, revised No- 
vember 1950, applicable to services and supplies, which is on file with 
the Bureau of Reclamation. Westinghouse’s bid bond was submitted 
on standard form 24, June 1964 edition, applicable to construction, 
supplies and services. 

You contend that the subject IF'B contemplates a construction con- 
tract for purposes of the bid bond requirement and that Colt’s sub- 
mission of an annual bid bond with its bid covering only “supplies 
and services” is, therefore, in violation of FPR 1-10.103-1(b). This 
provision states that “Annual bid bonds are not acceptable in connec- 
tion with bids for construction contracts.” You accordingly maintain 
that the Colt bid should be rejected as nonresponsive. In substantiation 
of your contention, you point out that in addition to the requirement 
for performance and payment bonds mentioned above, the invitation 
contained numerous other clauses which specifically relate to the con- 
struction portion of the proposed work. You further maintain that 
the construction work in this instance is clearly segregable from the 
supply work, concluding therefrom that a bid bond specifically cover- 
ing the construction work is clearly required. Alternatively, you argue 
that Colt’s bid bond was submitted on a superseded form which would 
not bind the surety in the event Colt failed to submit a payment bond 
for the construction portion of the work, as required. 

FPR subpart 1-10.1, Bonds, at section 1-10.102-7 defines a construc- 
tion contract to mean “any contract for construction, alteration, or 
repair as provided in §§ 1-12.402-1 and 1-18.101-1.” Subpart 1-12.4 
deals with Labor Standards in Construction Contracts and provides 
at section 1-12.402-1 (a) : 


A contract is for construction if it is solely or predominantly for construction, 

alteration, or repair * * * of a public building or public work. * * * (Other 
types of contracts involving construction within the contemplation of this 
§ 1-12.402 are described in § 1-12.402-2.) 
Section 1-12.402-2 provides that labor standards need not be applied 
to contracts predominantly for nonconstruction work which also in- 
volve construction unless the construction work is “substantial” and 
“is physically or functionally separate from, and, as a practical mat- 
ter, is capable of being performed on a segregated basis from the other 
work required by the contract.” 
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Subpart 1-18 is concerned with “Procurement of Construction” and 
provides at section 1—-18.000: 

This part sets forth contracting procedures peculiar to construction contracts. 
* * * Where a contract covers the procurement of both construction and sup- 
plies or services, the contract shall include provisions applicable to the pre- 
dominant part of the work, or shall be divided into parts, and include the provi- 
sions appropriate for each part, but see § 1—-12.402-2.* * * 

It is the position of the Department of the Interior that the contract 
to be awarded as a result of the subject invitation will be a supply 
contract, not a construction contract, inasmuch as the predominant 
portion of the work will be the furnishing of supplies (75 percent) 
and the construction work merely incidental thereto (25 percent). In- 
terior concludes, and we agree, that the Colt bid bond, applicable only 
to “supplies and services,” would be enforceable should Colt fail to 
execute contractual documents or to furnish such bonds as are re- 
quired by the invitation terms. 

For the purpose of characterizing a given contract as either con- 
struction or supplies or services, the FPR subpart dealing with bonds, 
section 1-10.1, refers to the FPR subpart in “Labor Standards for Con- 
struction Contracts,” section 1-12.4, for definition of a construction 
contract. However, that reference is limited to the definitional purpose 
and carries no further application of the Labor Standards subpart to 
bid bonds. You correctly advance the theory that segregability of work 
carries with it the concommitant duty to apply labor standards under 
given guidelines, even when the predominant portion of the work 
is for supplies or services. However, that inquiry is not relevant to the 
question whether the contemplated contract is for construction or sup- 
plies or services. Rather it evidences the policy that even when a con- 
tract is for supplies or services, consideration should be given to the 
inclusion of labor standard provisions. However, that determination 
must be made separate and apart from that relating to the general 
nature of the contract. 

Tn the circumstances, the contract advertised is not predominantly 
for construction within the contemplation of FPR section 1-12.402- 
1(a) since the construction portion of the work amounts to only 25 
percent. We therefore conclude that the contract to be awarded will be 
a supply contract and that the Colt bid bond applicable by its terms to 
contracts for supplies and services is legally sufficient to obligate the 
surety. 

Concerning the use by Colt of the superseded 1950 edition of stand- 
ard form 34 in lieu of the 1964 edition of standard form 34 currently 
being used, you contend that such use requires the rejection of Colt’s 
bid as nonresponsive because, in your opinion, the superseded form 
would not bind the surety in the event a proper payment bond is not 
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submitted by the contractor, as required. In this regard, we have held 
that failure to utilize the designated bond form is not in itself a suffi- 
cient reason to reject an otherwise acceptable bid so long as the bond 
as submitted affords the Government appropriate recourse in the event 
the bidder does not fulfill the conditions of the bid. 39 Comp. Gen. 83, 
84 (1959). A comparison of the provisions of the two forms shows them 
to be substantially the same. Both forms obligate the surety to make 
payments in accordance with the bid guarantee provisions of the IFB 
if the bidder fails to execute the necessary contractual documents and 
furnish the requisite bonds. While it is true that the form utilized by 
Colt does not specify that the execution of a payment bond is covered 
by its terms, it is our opinion that the obligation stated therein to 
“give bond * * *, as may be required, for the faithful performance 
and proper fulfillment of the resulting contract” includes both per- 
formance and payment bonds since fulfillment of the contract, by its 
terms, will require furnishing of both payment and performance bonds. 
The difference between the two forms, therefore, constitutes one of 
form rather than substance and may properly be waived by the con- 
tracting officer as a minor informality pursuant to FPR section 1-2.405. 
B-161904, July 17, 1967. 
Accordingly, your protest is denied. 


[ B-175840] 


Timber Sales—Access Roads—Amortization—‘“Earned Purchaser 
Credit” Transfers 


The proposal to change the road amortization provisions in standard Forest 
Service timber sale contracts so as to permit transfer of “earned purchaser 
credit” between contracts—credits earned when the rate of timber removal is 
insufficient to amortize the cost of constructing access roads built to the area 
from which the timber is to be removed—may not be approved in the absence 
of statutory authority. To apply purchaser credits to other than the contract 
of timber under which earned would exchange timber for road construction and 
16 U.S.C. 476, authorizing the sale of timber in national forests, provides that 
the Secretary of Agriculture may sell the timber for not less than the appraised 
value. 


To the Secretary of Agriculture, June 16, 1972: 


Reference is made to a letter dated April 28, 1972, from the Assistant 
Secretary requesting our decision on a proposal by industry to change 
the road amortization provisions in standard Forest Service timber 
sale contracts so as to permit transfer of earned purchaser credit be- 
tween contracts. 

It is reported that “earned purchaser credit” is part of a system 
employed to amortize road construction costs incurred in constructing 
specified roads to remove timber from a particular sale area. Under the 
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system, timber is appraised and offered for sale as if the necessary 
roads had already been constructed. As road construction proceeds, the 
timber purchaser is credited for the estimated cost of such work up 
to the maximum amount stated in the contract and the earned credits 
applied against the charges, in excess of base rates, for the timber. 
Since road construction must precede timber removal, and the rate of 
removal may not be sufficient to amortize the costs, there may be a 
balance of earned but unused purchaser credit equivalent to about one 
year’s road construction cost at any given time. Industry proposes 
that it be allowed to apply this balance toward stumpage charges on 
other sales and thereby reduce cash outlays. It is argued that this 
would be in the public interest as it would result in a more effective 
use of capital and better and more orderly road construction and 
timber harvesting on National Forest lands. 

It is the Department’s position that any such benefits as may accrue 
would not be sufficient to offset the disadvantages, which include a 
temporary reduction in stumpage receipts. It is pointed out that while 
it might be argued that any reduction in cash payments on one sale 
would be offset by higher payments on other sales, there are situations 
where this would not be true. So-called deficit sales are cited in illus- 
tration. These are sales in which the.difference between value at base 
rates, which must be paid in cash, and bid rates is less than the esti- 
mated road cost. Transfer of earned purchaser credit from such sales 
would result in reduced total stumpage charges. Another example cited 
involves sales from which the timber is not removed as a result of dam- 
age after construction of the road. 

Furthermore, it is the Department’s view that industry’s proposal 
would be contrary to the long-established principle that a tract of tim- 
ber may not be charged with costs for work which is not necessary to 
the harvesting of that timber. Cited in this connection are two deci- 
sions of our Office, B-65972, May 19, 1947, and B-130831, February 7, 
1958. Also cited as an example of this principle is the following quo- 
tation from a portion of the legislative history of the Easement Act, 
Public Law 88-657, 16 U.S.C. 582: 

The amendment to section 4 adopted by the Senate and included in the reported 
bill makes it clear that purchasers of national forest timber and other forest 
products will not be required to pay out of their own funds more than the cost 
of the standard of road needed in the harvesting and removal of the timber and 
other products covered by the particular sale. 

The question involved in the cited cases was whether your Depart- 
ment had authority to provide for the construction of permanent type 
roads beyond those reasonably required by timber purchasers to re- 
move timber through a reduction in the appraised value of the given 
tract of timber. We pointed out that the only statutory authority, 16 
-U.S.C. 476, to sell National Forest timber provides that the Secretary 
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of Agriculture “* * * may sell the same for not less than the appraised 
value * * *.” In construing the provisions of this statute we concluded 
that while there was nothing contained therein which expressly per- 
mits the use of proceeds from such sales for road construction, the 
Secretary properly recognized that timber purchasers must have access 
roads and may properly allow the cost of constructing roads against 
the appraised value of the timber purchased. However, we concluded 
that to provide for construction of roads of a higher standard than 
necessary for timber removal through a reduction of the appraised 
value would reduce the price of the timber sold accordingly and would 
result in the exchange of timber for road construction without statu- 
tory authority therefor. It is our view that application of purchaser 
credit to other than the tract of timber under which it was earned 
would likewise be the exchange of timber for ‘road construction and 
without statutory authority. 

Accordingly, we are constrained to object to the transfer of earned 
purchaser credit between contracts. 


[ B-175378 } 


Travel Expenses—Overseas Employees—“Discount 50 Plan” 
Reduced Fares—Entitlement 


The “Discount 50 Plan,” a published tariff that offers reduced air fares to Federal 
civilian employees and their dependents stationed outside the Western Hemi- 
sphere and traveling on authorized leave at their own expense is not available to 
an employee who is to be reimbursed by the United States, nor may a trans- 
portation request, the use of which is limited to travel chargeable to the U.S., 
be issued under the Plan. However, employees who have used the Plan incident 
to the renewal agreement travel authorized by 5 U.S.C. 5728(a) may be reim- 
bursed, and it is immaterial if an employee did not travel to or spend a sub- 
’ stantial period at his place of residence or authorized destination, but his en- 
titlement is limited to the cost of travel to his place of residence, and, further- 
more, the fact that an employee’s dependents did not travel with him does not 
deprive him of entitlement to the cost of their travel to a different destination 
within the U.S., limited to the cost of traveling to the actual place of residence. 


To the Assistant Secretary of the Army, June 19, 1972: 


Further reference is made to your letter of February 22, 1972, which 
was forwarded to this Office March 2, 1972, by the Per Diem, Travel 
and Transportation Allowance Committee and assigned FDTATAC 
Control No. 72-4. You request an advance decision as to the propriety 
of reimbursement for renewal agreement travel performed by civilian 
employees and their dependents at personal expense and for such 
travel to places other than the actual place of residence or authorized 
alternate destinations. 

In your letter you state as follows: 

Incident to overseas tour renewal agreement travel, an increasing number of 
civilian employees are performing such travel at personal expense, using what 


is referred to as the Discount 50 Plan. See Local and Joint Passenger Rules Tariff 
No. PR-6, CAB No, 142 (Rule 246). The Plan provides for reduced air fares for 
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travel originating and terminating outside the Western Hemisphere and involves 
required stopovers. Government employees and their dependents are eligible to 
travel under the Plan if the employee is stationed outside the Western Hemi- 
sphere and traveling on authorized leave at his own expense. Upon completion of 
travel under the Plan, employees are claiming reimbursement for their travel and 


the travel of their dependents performed at personal expense incident to renewal 
agreement travel. 


You further state that other questions have arisen in connection 
with the foregoing involving travel to a place other than the actual 
place of residence or alternate destinations and the amount of time 
spent in the United States. You report that the following travel situa- 
tion is typical of the cases which are generating doubts as to the pro- 
priety of reimbursement : 


Incident to renewal agreement travel, an employee is authorized travel to an 
alternate destination, Albuquerque, N. M. His home of actual residence is Alamo- 
gordo, N. M. The employee traveled to Albuquerque, N. M., but remained there for 
only 51% hours. He states that the purpose of his travel thereto was to meet with 
his former employer. The employee’s dependents accompanied him on home leave 
travel but performed travel to Hast Flat Rock, North Carolina, not Albuquerque, 
N. M., the point specified in the employee’s travel orders as the authorized alter- 
nate destination. Of the 26 days the employee spent in a leave status, all except 
2 days were spent at Hast Flat Rock, N. C. The employee and his dependents uti- 
lized the aforementioned Discount 50 Plan at personal expense. In this case the 
cost of the Plan was less than it would have cost had the employee and depend- 
ents used transportation requests. The Plan requires that the travelers make at 
least three stopovers between the point of origin and final destination. 


Your doubt concerns whether under the foregoing facts and cir- 
cumstances employees are entitled to travel and per diem expenses un- 


der the provisions of 5 U.S.C. 5728(a) which provide as follows: 


(a) Under such regulations as the President may prescribe, an agency shall 
pay from its appropriations the expenses of round-trip travel of an employee, 
and the transportation of his immediate family, but not household goods, from 
his post of duty outside the continental United States to the place of his actual 
residence at the time of appointment or transfer to the post of duty, after he has 
satisfactorily completed an agreed period of service outside the continental United 
States and is returning to his actual place of residence to take leave before 
serving another tour of duty at the same or another post of duty outside the 
continental United States under a new written agreement made before departing 
from the post of duty. 


Section 1.12b(3) of Office of Management and Budget Circular No. 
A-56, revised August 17, 1971, states: 


An employee and his family may travel to a location in the United States, its 
territories or possessions, Puerto Rico, the Canal Zone or another country in 
which the place of actual residence is located other than the location of the 
place of actual residence, however, an employee whose actual residence is in the 
United States must spend a substantial amount of time in the United States, 
its territories or possessions, Puerto Rico, or the Canal Zone incident to travel 
under 1.12 to be entitled to the allowance authorized. The amount allowed for 
travel and transportation expenses when travel is to an alternate location shall 
not exceed the amount which would have been allowed for travel over a usually 
traveled route from the post of duty to the place of actual residence and for return 
to the same or a different post of duty outside the continental United States as 
the case may be. 


In connection with the foregoing facts, law and regulations, you 
ask the following questions: 
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r (a) I ms wie hammenat by moRromnem marmnes - poanomel agreement travel 
The Discount 50 fare is applicable to round trip or circle trans- 
portation wholly within the continental U.S.A. and Alaska and to 
open jaw transportation which originates at designated gateway points. 
Paragraph (A) (4) of the Discount 50 Plan, published in Local and 
Joint Passenger Rules Tariff No. PR-6, C.A.B. No. 142, Rule 246, 
provides that such fare will apply to United States Government per- 
sonnel, and their dependents, stationed outside the Western Hemi- 
sphere traveling on authorized leave at their own ewpense who display 
proof that travel originated and will terminate outside the Western 
Hemisphere. Since the employees, although traveling on authorized 
leave at their own expense, are by law and regulations entitled to 
travel at Government expense for renewal agreement travel, it is be- 
lieved that the fare was not intended to apply in such cases. The fact 
that such employees pay the expenses of travel out of their own funds 
initially for which they are later reimbursed by the United States may 
not be regarded as travel performed “at their own expense.” Employees 
contemplating travel to the United States should therefore be advised 
that the Discount 50 Plan is applicable only when the expenses of the 
travel within the continental United States and Alaska are not reim- 
bursable. If, as indicated in your letter, some employees have already 
used the Discount 50 Plan and are now seeking reimbursement, no 
objection thereto will be raised by our Office to reimbursement of such 
expenses if otherwise proper. 
a os it proper to issue a Transportation Request for travel under the Discount 


The answer here is in the negative. The purpose of a transportation 
request is to procure from a common carrier, transportation, accom- 
modations, or other services chargeable to the Government. As the 
Discount 50 Plan is stated to be applicable to Government personnel 
traveling at their own expense, the issuance of a transportation request 
for such travel would be improper. 

(ce) Considering the requirement for stopovers under the Discount 50 Plan, 
is an employee’s travel under such Plan a violation of the provisions of JTR, 
C 4152-2c? 

Since, for the reason stated above, the Discount 50 Plan was not 
intended for use for travel such as here involved, no reply is necessary 
as to question (¢c). 

(d) In the travel situation described herein, has the employee complied with 


the intent and purpose of home leave by remaining at Albuquerque for such a 


short period of time? 

(e) If the answer to (d) is in the negative, does the fact that the employee 
spent 26 days of a 28 day leave period in the United States, albeit not at the 
authorized alternate destination or actual place of residence, satisfy the require- 
ment of Section 1.12b(3), Office of Management and Budget Circular No. A-56 
(now under the administration of General Services Administration) that the 
employee must spend a substantial amount of time in the United States, its terri- 


tories or possessions, Puerto Rico or the Canal Zone? 
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(f) In regard to the travel situation described herein, would it be proper 
to recognize Hast Flat Rock, North Carolina, as an alternate destination in lieu 
of the actual place of residence? 

In the hypothetical case you present in your letter, the employee 
elected Albuquerque, New Mexico, as his alternate destination. Travel 
to an alternate location is authorized by the regulations, and the only 
requirement attached thereto is that when the actual residence is in the 
United States, a substantial amount of time must be spent in this coun- 
try. Moreover, the regulation does not specify that the employee must 
travel to his actual place of residence or to a designated alternate 
location. Thus, the failure to travel to or spend a substantial period 
of time at his actual place of residence or an authorized alternate des- 
tination such as Albuquerque, New Mexico, in this case, is immaterial. 
Reimbursement in such circumstances is allowable in an amount not 
in excess of that which would have been allowed for travel from the 
post of duty to the place of actual residence and for return to the same 
or a different post of duty outside the continental United States. See 
B-173226, August 2, 1971, copy enclosed. Question (d) is answered in 
the affirmative; no answers are required to questions (e) and (f). 

(g) Since the employee’s dependents, in the situation described herein, did not 


perform travel to the place of actual residence or the authorized alternate des- 
tination, is their travel to Hast Flat Rock, N.C., properly reimbursable? 


An employee performing renewal agreement travel may travel alone 
or be accompanied by dependents. See paragraph C4521b of the Joint 
Travel Regulations. Since dependents traveled to East Flat Rock, the 
travel expenses would be limited to that point not to exceed costs of 
travel had it been to actual place of residence. 


[ B-175682 J 


Bids—Late—Telegraphic Modifications—Propriety of Considera- 
tion 


A telegram that reduced both base and additive alternate bids and completed in- 
formation omitted from the initial bid respecting subcontractor listing which 
was telephoned to the contracting agency 6 minutes before bid opening, was 
promptly transcribed and hand carried to the contracting officer, and later con- 
firmed by Western Union, is an acceptable modification pursuant to Federal Pro- 
curement Regulations 1-2.304, Furthermore, the failure to indicate whether prices 
were to be reduced “by” or “to” the dollar amounts listed created no ambiguity, 
for an ambiguity exists only when the terms of a bid are subject to two or more 
reasonable interpretations, whereas reducing prices “by” the amounts specified 
brought the prices in line with other bids and the Government’s estimate. Also a 
telegraphic abbreviation combining two categories of subcontracting work was 
properly interpreted to cover both categories and to satisfy the requirement 
that the bid identify the subcontractor to be used in each category. 


To Paul & Gordon, June 28, 1972: 


Reference is made to your letter dated April 21, 1972, with en- 
closures, in support of the protest of the Cardan Company, Incor- 
porated (Cardan), against the award of a contract to the Alder Con- 
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struction Company (Alder) under invitation for bids (IFB) BIA- 
0150-72-17, issued by the Bureau of Indian Affairs, United States De- 
partment of the Interior, on February 14, 1972. 

The IFB called for prices on the base item and seven additive alter- 
nates. Bids were to be submitted by 2:00 p.m., April 11, 1972. Opposite 
each of 24 categories of work the bidder was to insert the name and 
address of a subcontractor or subcontractors proposed to perform 
that category of work or his own name and address where he proposed 
to do that work with his own forces. Five bids were received by bid 
opening. Alder’s original bid submission failed to include names and 
addresses for all 24 categories. However, Alder sent a telegram to 
amend its prices for the base and alternate items and to complete the 
subcontractor listing. The telegram was telephoned by Western Union 
to the contracting officer’s secretary at 1:54 p.m., April 11, 1972, just 
minutes before bid opening. The secretary reduced it to writing and 
carried it to the bid opening room. A confirmation copy was received 
after bid opening from Western Union. The telegram read : 

REVISE OUR BID PROJECT LH53-137 STHWART GYMNASIUM AS FOL- 
LOWS REDUCE BASE BID $365,000.00 REDUCE ALTERNATE A $130,000 
REDUCE ALTERNATE B $75,000 REDUCE ALTDPRNATE C $50,000 REDUCE 
ALTERNATE D $2,000 RBDUCE ALTERNATE E $8,000 REDUCE ALTER- 
NATE F $5,000 ALTERNATE G $13,000 SUBCONTRACTORS AS FOLLOWS: 
REINFORCING, STEEL ENGINEERS, LAS VEGAS; PILLING TURZILLO, 
OMAHA, NEBRASKA; STRUCTURAL STEEL DBCKING, ALDER CON- 
STRUCTION; WALLBOARD, PLASTER, PAINTING, TED MILLER, SALT 
LAKD CITY; OERAMIC TILE, KINGSBERRY TILE, CARSON CITY; GLAZ- 
ING, DESERT GLASS RENO; SYNTHETIC FLOOR SURFACING, WESTERN 
ATHLETIC SURFACING; OAKLAND; SHEET METAL, NEVADA; SHEET 
METAL, RENO; ROOFING, YANCEY, RENO; PLUMBING, HEATING, 
SEWER LINE, AND WATER LINE, ASCO ENGINEERING, VENTURA, CAL- 


IFORNIA ; ELECTRICAL, ACME COLLINS, RENO, RESILIENT FLOORING, 
ALDER CONSTRUCTION. 


Based on the telegram Alder’s bid prices were reduced by the 
amounts listed and the subcontractor listing was considered complete. 
Including Alder’s bid modification, the procuring agency computed 
















the three low base bids as follows: 
Alder Construction Company $935, 000 
The Cardan Company, Inc. 962, 000 
J. R. Youngdale Constr. Co., Inc. 962, 800 


The original Alder base bid had been $1,300,000. Consequently, the 
agency’s acceptance of the Alder bid modification has the effect of 
displacing Cardan as the low bidder. The same result occurs for each 
combination of base bid and alternates listed in the IFB. 


You contend that the Alder telegram amending its original bid 
should not be accepted by the agency because it was delivered to the 
bid room after the time designated for bid opening. Telegraphic 
modifications of bids were authorized by paragraph 5(d) of Standard 


Form 22, “Instructions to Bidders,” which was incorporated into the 
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IFB. Concerning the modification of bids, Federal Procurement 
Regulations 1—2.304 states in part: 

(a) Bids may be modified or withdrawn by written or telegraphic notice re- 
ceived in the office designated in the invitation for bids not later than the exact 
time set for opening of bids. A telegraphic modificaion or withdrawal of a bid 
received in such office by telephone from the receiving telegraph office not later 
than the time set for opening of bids shall be considered if such message is con- 
firmed by the telegraph company by sending a copy of the written telegram which 
formed the basis for the telephone call. 

The procuring agency reports that the local Western Union office 
telephoned the Alder telegram to the Division of Plant Design and 
Construction, the office designated in the IFB for receipt of bids. 
As noted, the message was taken by the secretary to the contracting 
officer, whose office is just a short distance from the bid opening room; 
the message was promptly transcribed and hand carried to the con- 
tracting officer and was later confirmed by the telegraph company. 
We do not construe the regulation to require that the call from the 
telegraph company must be taken on a telephone in the bid opening 
room. Since, presumably, only the individual with the receiver to his 
ear would hear the message, we do not believe it is significant that the 
call was received in a nearby office. We have previously indicated that 
a telegraphic bid modification telephoned to the addressee contracting 
officer prior to opening and later confirmed in writing may be consid- 
ered. B-142110, March 10, 1960. See also B-168210(2), July 10, 1970. 
Accordingly, we conclude that the Alder bid modification was received 
on time under the regulation. 

The telegram states in part that the base bid and alternates A 
through F should be reduced in price; however, there is no express 
directive as to whether the bids should be reduced “by” or “to” the 
dollar amount listed. The procuring agency interpreted the bid modi- 
fication as directing a reduction in bids “by” the dollar amounts listed 
because this interpretation is consistent with the other bids (base bid 
range : $962,000 to $985,000) and the Government estimate (base bid: 
$923,000). Since the original Alder base bid was $1,300,000, reduction 
of the original bid “by” $365,000 would be in line with the other bids 
and the Government estimate; reduction “to” $365,000 would result 
in an unreasonably low bid. 

You contend that the bid prices are ambiguous due to the lack of 
direction in the bid modification concerning how the bid prices are to 
be reduced and that our decision, 50 Comp. Gen. 302 (1970) requires a 
rejection of the Alder bid for ambiguity. 

An ambiguity exists where the terms of a bid are subject to two or 
more reasonable interpretations. However, an item in the bid may be 
confusing without being ambiguous if an application of reason would 
serve to remove the doubt. 48 Comp. Gen. 757, 760 (1969) ; B-173907 
(1), December 22, 1971. We believe the only reasonable construction 
of the Alder telegram is that the items were to be reduced “by” rather 
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than “to” the dollar amounts listed since the insertion of “to” would 
constitute reductions significantly beyond what could reasonably have 
been intended. Therefore, we find that the contracting officer properly 
construed Alder’s base bid and bids for alternates A through F. 

In the case you cite, 50 Comp. Gen. 302 (1970), we held that the 
telegraphic bid modification of a bid for Government surplus property 
could reasonably be interpreted as modifying the original bid of 
$6,161.61 either “by” or “to” $8,900. A wide divergence in prices under 
Government surplus sales can reasonably be expected, whereas similar 
differences in bids on Government procurement are much less likely : 
for example, we have recognized that such a divergence may not put 
the contracting officer on notice of possible error in a surplus sale while 
it would in a Government purchase. B-175630, May 11, 1972. There- 
fore, we think the present case is distinguishable from 50 Comp. Gen. 
302 (1970). 

Concerning alternate G, the procuring agency reports that due to 
inadequate funds alternate G will not be included in any award made. 
Consequently, it is not necessary to determine whether or not Alder’s 
bid modification for alternate G is ambiguous. 

As indicated, Alder’s bid as initially submitted did not include a 
proposed subcontractor or its own name for each of the 24 designated 
work categories. Alder sought to remedy the omissions in its telegram. 
However, the telegram telescoped or abridged the categories as in- 
dicated in the following tabulation: 


Alder Abbre- Alder Subcontractor 
Category Per IFB viation Identification 





Structural Steel STRUCTURAL ALDER CON- 
(Installation) STEEL STRUCTION 
Steel Decking DECKING 
Lightgage Framing WALLBOARD TED MILLER, 
and Wallboard SALT LAKE 
Plaster and Stucco PLASTER CITY 
Painting PAINTING 
Plumbing (Within PLUMBING 
Buildings) 
Heating, Ventilating HEATING ASCO ENGI- 
and Air Conditioning NEERING, 
Sewer Lines (Outside SEWER LINE VENTURA, 
Utilities) CALIFORNIA 
Water Lines (Outside WATER LINE 
Utilities) 


The procuring activity considered the work descriptions used by 
Alder as abbreviations for the entire work category because the same 
subcontractor usually performs all the work in each category. There 
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was no category listed as “Structural Steel Decking.” The procuring 
activity reports that “structural steel” normally does not refer to 
“steel decking” -and the latter term does not normally denote “struc- 
tural steel” and that due to the similarity in the wording of the terms 
“Structural Steel” and “Steel Decking” and since Alder had not pre- 
viously furnished a subcontractor listing for these categories, the 
procuring agency interpreted the bid modification as covering both 
categories. Consequently, it was considered that Alder had identified 
itself to perform these two categories with its own forces. Failure 
to fully set out the addresses as called for by the IFB was also not 
considered material. However, you contend that the telegraphed in- 
formation contained ambiguities and omissions which rendered the 
Alder bid nonresponsive. 

The purpose of requiring a subcontractor listing is to prevent “bid 
shopping” after award of contract and in 43 Comp. Gen. 206 (1963) 
we held that the failure to furnish a list of subcontractors required by 
the IFB rendered a bid nonresponsive. See also 44 Comp. Gen. 526 
(1965). In these cases the bidder omitted the entire name and address 
of the subcontractor for some or all of the work categories. However, 
where there was only a partial omission in the subcontractor name or 
address or where the procuring agency could determine the sub- 
contractor name from a reasonable interpretation of the job descrip- 
tion without obtaining clarification data from the bidder, we have 
considered such irregularities minor. 50 Comp. Gen. 295 (1970); 
B-170862, November 10, 1970. 

In B-173991(1), March 20, 1972, it was alleged that a bid was non- 
responsive because the subcontractor listing did not include a name 
for the work category “ventilating.” However, the bidder had sub- 
mitted the name of its general building subcontractor and a descrip- 
tion of the work he was to perform. We found the bid responsive since 
the information on the form, reasonably construed, indicated that the 
general su>contractor would perform all the categories of work, in- 
cluding ventilating, not otherwise provided for. We noted that the 
procuring activity was able to identify the categories of work to be 
performed by the subcontractor. We find that the present situation 
is analogous to the earlier case and that the agency reasonably inter- 
preted the description, “Structural Steel Decking” and other work 
categories listed in the Alder telegram to relate to the total of each of 
the categories for which the required information had not previously 
been provided. 

The cases cited by you in support of your position with respect 
to the subcontractor listing in general simply stand for the proposi- 
tion that the requirement is material and failure to comply in sub- 
stance is fatal to the bid. One case cited by you, B-171771, April 23, 
1971, is distinguishable because there the bidder sought to reserve an 
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option to select one of two listed subcontractors. In the present case 

the only issue is whether the bid identified the subcontractor Alder 

proposed to use in each of the listed categories. We find that it has. 
Based on the above, your protest must be denied. 


[ B-175774] 


Bids—Bidder Designation—Discrepancy Between Bid and Bid 
Bond 


Where the principal named in a bid bond was a joint venture which included the 
Corporation that was the only entity named in the low bid, the statements and 
affidavits submitted after bid opening, to evidence that a mistake had been made 
and the bidder intended to be named in the bid was the joint venture, may not be 
accepted to make the nonresponsive bid responsive by changing the name of 
the bidder. An alleged mistake is proper for consideration only when the bid is 
responsive at the time of submission, and the bid submitted not having met the 
terms of the invitation for bids which required the bid guarantee to be sub- 
mited in the proper form and amount by the time set for the opening of bids, it 
would not be proper to consider the reasons for the nonresponsiveness of the 
bid, whether due to mistake or otherwise. 


To the Secretary of the Army, June 29, 1972: 


Reference is made to the request for an advance decision pursuant to 
the Armed Services Procurement Regulation (ASPR) 2-406.3(f) 
forwarded to our Office on April 20, 1972, by Mr. E. Manning Seltzer, 
General Counsel, Office of the Chief of Engineers. The request con- 
cerned the alleged mistake in bid of Canyon Construction Company 
and Associates, Joint Venture, which contends through its joint ven- 
ture manager, Mr. Wayne H. Lott, president of Canyon Construc- 
tion Company (Canyon), that Mr. Lott inadvertently designated 
Canyon rather than the joint venture as the bidder under solicitation 
DACA63-72-B-0093, issued by the U.S. Army Engineer District, 
Fort Worth, Texas. 

The record evidences that the low bidder under the subject solicita- 
tion represented itself as “Canyon Construction Company,” a cor- 
poration incorporated in Texas, and the Bid Form (Standard Form 
21) was signed by Mr. Lott as the president of this corporation. How- 
ever, the required bid bond accompanying the bid designated as prin- 
cipal “Canyon Construction Company and Associates, a Joint Ven- 
ture” and the bond was signed by Mr. Lott in the capacity of joint 
venture manager. 

In support of his position that he made a mistake in bidding, Mr. 
Lott alleges that “commitments were made by us for the joint venture 
contracting of this job and this was our original intent as shown in 
the bid bond.” Mr. Lott also submitted three affidavits, one executed 
by himself, one by Mr. Joe Sharp, the purported participant in the 
joint venture, and one by Mr. C. A. Schutze, Jr., the Attorney-in-Fact 
for Fidelity and Deposit Company of Maryland, who executed the 
bid bond. These affidavits attest to the fact that Canyon and Joe Sharp 
intended to submit as a joint venture a bid under the subject solicitation. 
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We are of the view that even if the failure to name the joint venture 
as the bidder was the result of inadvertence, as contended by Mr: Lott, 
an alleged mistake is proper for consideration only in cases where the 
bid is responsive to the requirements of the invitation. 

It is a well-established principle of procurement law that whether 
a bid is responsive to the invitation is for determination upon the 
basis of the bid as submitted and that it is not proper to consider the 
reasons for the unresponsiveness, whether due to mistake or otherwise. 
See 38 Comp. Gen, 819 (1959). 

This principle is implemented by our decisions B-169369, April 7, 
1970, and 44 Comp. Gen. 495 (1965), and we are of the opinion that 
any apparent conflict between these decisions, as contemplated by Mr. 
Seltzer’s letter of April 20, can be reconciled. 

In 44 Comp. Gen. 495, supra, where the bidder and the principal 
named in the accompanying bid bond were determined to be distinct 
legal entities, although they were affiliated, an issue was whether the 
surety’s obligation ran to a legal entity different from that expressly 
identified on the bid bond. We held that it did not. We were therefore 
of the opinion that the bond as submitted with the bid did not establish 
that the surety had an obligation to pay a debt of the bidder under 
the invitation, and that the establishment of such a relationship after 
bid opening would tend to compromise the integrity of the competitive 
bid system by making it possible for a bidder to decide after opening 
whether or not to make his bid responsive. 

In our decision B-169369, supra, where the principal named on the 
bid bond was a joint venture which included a corporation as a mem- 
ber, and the nominal bidder was the corporation, we held that it 
appeared from the information submitted with the bid that the bid 
was intended to be that of the joint venture. In particular, we noted 
that in addition to a copy of the bid bond, a copy of the “Certificate 
of Joint Venture With Parent Co.” submitted with the bid, clearly 
expressed the intention and agreement of the two affiliated companies 
to submit a joint bid. Thus, we concluded that since the intended bidder 
and the principal on the bid bond were the same legal entity, the surety 
was bound by the bond submitted with the bid in the event of a fail- 
ure by the intended bidder to execute the contract and other docu- 
ments upon acceptance of the bid. In light of this conclusion, we held 
that the bid bond was sufficient and the bid was responsive and not 
subject to rejection. 

In each of the referenced cases the decision of this Office addressed 
the issue of whether the bid as submitted was responsive, insofar as 
the solicitation in each case required the bidder to submit a binding 
bid bond and there was an apparent conflict between the principal 
named on the bid bond and the nominal bidder. In 44 Comp. Gen. 495, 
supra, we noted that evidence of the surety’s obligation to the nominal 
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bidder would have to be established by evidence outside the bid, 
whereas in B-169369, swpra, we were able to conclude from the bid 
itself that the intended bidder was the same legal entity as the principal 
named on the bid bond, and we held that the bid was responsive to 
the bonding requirement of the invitation. 

In the instant case the solicitation also requires each bidder to submit 
a bid bond with its bid. In this regard paragraph 4 of the Instructions 
to Bidders (Standard Form 22) states as follows: 


Where a bid guarantee is required by the invitation for bids, failure to furnish 
a bid guarantee in the proper form and amount, by the time set for opening of 
bids, may be cause for rejection of the bid. 

In light of the foregoing, since the principal material evidencing 
the joint venture of Canyon and Joe Sharp as the intended bidder are 
the statements and affidavits submitted after the bid opening, we are 
of the view that the bid submitted by Mr. Wayne H. Lott is nonre- 
sponsive, and that the bid may not be made responsive by changing 
the name of the nominal bidder. 

Accordingly, the subject bid should be rejected. 

The file forwarded with Mr. Seltzer’s April 20 request is returned. 


[ B-174007 J 


Transportation—Automobiles—Military Personnel—Commercial 
Vessels—Reimbursement Basis 

An enlisted Army member in grade H-5 and therefore eligible to have his auto- 
mobile shipped at Government expense pursuant to 10 U.S.C. 2634 incident to his 
transfer overseas, who when erroneously denied such transportation arranged 
and paid for shipping the vehicle by commercial means, is entitled to partial 
reimbursement in the amount the Army would have been charged by the Military 
Sealift Command (MSC), Department of the Navy, under its applicable schedule 
of rates if the Government had arranged for the shipment. Regulations denying 
an eligible member reimbursement for the cost of shipping his privately owned 
vehicle overseas by commercial means when he personally arranges for the 
service because the Government erroneously refused to do so may be amended to 
provide for partial reimbursement based on MSC costs. 45 Comp. Gen. 39 and 
other similar decisions modified. 


To the Secretary of the Army, June 30, 1972: 


Reference is made to letter dated August 17, 1971, from Colonel 
Fletcher R. Veach, Jr.,. USA, Commanding Officer, Headquarters, 
NATO/SHAPE Support Group (US), APO New York, New York 
09088, requesting an advance decision concerning the claim of Ron- 
ald D. Rembaum, SP5, Headquarters Company, NATO/SHAPE 
Group (US), for reimbursement for the cost of the personally pro- 
cured shipment of his vehicle. 

By Special Orders Number 87, Headquarters, United States Army 
Personnel Center, Fort Dix, New Jersey 08640, dated March 28, 1970, 
SP5 Rembaum’s permanent station was changed to 5th Replacement 
Battalion, APO New York, New York 09058. By Special Orders 
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Number 84, Headquarters, 5th Replacement Battalion, dated April 1, 
1970, Specialist Rembaum was assigned to NATO/SHAPE Support 
Group (US), in Belgium. 

The record before us shows that shortly after arriving at his new 
duty station, Specialist Rembaum visited the passenger and privately 
owned vehicle section of the NATO/SHAPE Support Group’s trans- 
portation office where he was informed that he was not eligible to 
ship his car from the United States to Europe at Government expense 
because he was not command sponsored. Afterwards the member per- 
sonally arranged for commercial transportation of his car from Boston, 
Massachusetts, to Antwerp, Belgium, for which he paid $275.19 from 
his own funds, after the car’s arrival on or about August 3, 1970. 

Upon learning that Army Regulation 55-71 provides authority for 
the Government shipment of his automobile, Specialist Rembaum 
made claim for reimbursement for the cost of the personally arranged 
shipment. The claim was forwarded through military channels to the 
Finance Center, United States Army, which denied payment of the 
claim because of the lack of authority for reimbursement of a member 
who ships his vehicle at his own expense. 

In his letter, Colonel Veach recommends that an exception be made 
to the provisions of paragraph 16-26 of Army Regulation 55-71, so 
that the member may be reimbursed for the cost of shipping his car, 
which he says resulted from erroneous information received from 
Government personnel. Additionally, Colonel Veach recommends that 
the regulation be considered for revision to provide a basis for reim- 
bursement to other members in similar circumstances. 

The pertinent statutory authority for transoceanic shipment at 
Government expense of privately owned vehicles of members of the 
Armed Forces is contained in 10 U.S.C. 2634 and provides in material 
part as follows: 


2634 Motor vehicles ; for members on change of permanent station 


(a) When a member of an armed force is ordered to make a change of per- 
manent station, one motor vehicle owned by him and for his personal use * * * 
may * * * be transported, at the expense of the United States to his new 
station * * * 


(1) ona vessel owned, leased, or chartered by the United States ; 

(2) by privately owned American shipping services ; or 

(3) by foreign-fiag shipping services if shipping services described in clauses 
(1) and (2) are not reasonably available. 

The statute and implementing regulations contemplate that arrange- 
ments for such shipment will be made by the appropriate shipping 
officer. In this respect, Army Regulation 55-71, which in chapter 16 
prescribes the policies and procedures for transportation of privately 
owned vehicles, specifically provides in paragraph 16-26 that an army 
member is not authorized reimbursement for the cost of shipment of 
privately owned vehicles by commercial means when he personally 
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arranges for such service. A similar provision is contained in para- 
graph M11002-1 of the Joint Travel Regulations. 

Paragraph 16-5, Army Regulation 55-71, provides entitlement for 
transoceanic shipment at Government expense of one privately owned 
vehicle for the personal use of a member pursuant to permanent 
change-of-station orders involving movement to, from, or between 
oversea commands. Entitlement is based on the rank or grade held by 
the member on the effective date of permanent change-of-station or- 
ders. Authorized personnel includes enlisted men in grade E-5. 

Although Specialist Rembaum was in grade E-5 on March 28, 1970, 
the effective date of his permanent change-of-station orders to an 
oversea area, and therefore was in a grade eligible for transoceanic 
transportation of his automobile, the record shows that he was errone- 
ously denied such transportation. 

We have been informally advised by the Military Sealift Command, 
Department of the Navy, the agency responsible for transoceanic 
shipment of automobiles of service personnel, that the charge to the 
service concerned (Department of the Army) by that agency for 
transporting the member’s vehicle from Boston to Antwerp would 
have been $136.80 (228 cubic feet), regardless of whether a commer- 
cial, chartered, or Government ship was utilized. 

In decision of July 20, 1965, 45 Comp. Gen. 39, we expressed the 
view that the Joint Travel Regulations could not be amended to pro- 
vide reimbursement for personally arranged commercial shipment of 
a motor vehicle as we were of the opinion that the statutory authority 
providing for Government arranged shipment did not confer that 
entitlement. We have now concluded, however, that consistent with the 
purpose of relieving a member of the expense of shipping his car, 
the statute would not preclude partial reimbursement in the amount 
that the Army would have been charged by the Military Sealift Com- 
mand under its applicable schedule of rates if the Government had 
arranged for the shipment. 

Accordingly, the claim of Specialist Rembaum is being referred to 
our Transportation and Claims Division with instructions to verify the 
amount that the Army would have been charged if the shipment had 
been arranged by the Military Sealift Command and to issue a settle- 
ment in his favor for that amount. 

We would not object to an amendment of the applicable regulations 
to provide for partial reimbursement on the basis indicated above in 
other similar cases where a member is entitled to overseas transporta- 
tion of his automobile by the Government but is erroneously denied 
such transportation and ships the vehicle at his own expense. Our deci- 
sion of July 20, 1965, 45 Comp. Gen. 89, and other similar decisions are 
modified to that extent. 
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July 1, 1971—June 30, 1972 


ABSENCES 
Leaves of absence. (See Leaves of Absence) 


ADVERTISING 

Advertising ». negotiation 

Advertising when feasible and practicable 

Fact negotiation is authorized under 10 U.S.C. 2304(a)(10) when 
impracticable to obtain competition, does not exclude advertising 
procurement when feasible and practicable to do so; therefore, before 
issuing RFP where available specifications were “primarily performance 
and design parameters,’ and available design data was “incomplete, 
not sufficiently detailed and largely uncoordinated,’’ consideration 
should have been given to advertising performance-type specifications 
and to par. 1-1206.2 of ASPR, which authorizes use of brand-name- 
or-equal purchase descriptions when more precise and detailed specifi- 
cations are not available, since performance-type specifications and 
formal advertising are not mutually inconsistent 

‘‘Turnkey’’ housing projects 

Although negotiation of turnkey construction contracts for military 
family housing under 10 U.S.C. 2304(a)(10) and par. 3-210.2(xiii) 
of Armed Services Procurement Reg. which authorize negotiation 
when it is impracticable to obtain competition or impossible to draft 
specifications was necessary because impossibility of drafting adequate 
specifications is inherent in “turnkey” concept that permits housing 
developer to use his own architect, future procurements by same method 
should, in addition to identifying technical criteria for each turnkey 
project, indicate relative importance of each evaluation factor, and 
when using “best value formula” evaluation, Govt. should determine 
that its actual requirements were met, and if those requirements be- 
come definitized during course of negotiations, all offerors in competi- 
tive range must be given opportunity to submit revised proposals---. 
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AGENTS 

Government 

Authority 

Surrender of vested rights 

Requirement in Adult Education Act of 1966 (20 U.S.C. 1201- 
1213), and implementing statutory regulation, that State’s contri- 
bution from non-Federal sources for any fiscal year ‘‘will be not less 
than amount expended for such purpose from such sources during 
preceding fiscal year’’ may not be waived since statute and regulation 
are constructive, if not actual, notice of requirement, and grant funds 
are to be recovered if State fails to meet its financial contribution. If 
failure is due to circumstances beyond State’s control, possible waiver 
is for consideration on individual basis. Fact that initially grant was 
erroneously made does not justify waiver as Govt. is only bound by 
acts of its agents within scope of delegated authority, which does not 
permit giving away money or property of U.S., either directly or by 
release of vested rights_-_._._. seb acuoad Gade eabbawee as ule elude eee 

Contractors 

Status 

Under make-or-buy proposal by prime contractor pursuant to re- 
quest for proposals to furnish launch vehicles, participation of NASA 
in negotiation of second step engine with subcontractors does not make 
prime contractor agent of NASA so as to subject subcontracting to 
Govt.’s procurement statutes and regulations, for in make-or-buy 
program as defined in NASA PR 3.901-1, Govt. buys management, 
including placing and administering subcontracts, from prime con- 
tractor along with goods and services to assure performance at lowest 
overall cost, with right of review reserved in Govt. Therefore, essential 
point is not selection of subcontractor but make-or-buy decision, and 
record shows NASA thoroughly analyzed various technical aspects 
involved in prime contractor’s proposal, including relative merits of 
two different subcontractor design configurations 

Unless prime contractor is acting as purchasing agent, bid protest 
procedures of U.S. GAO do not provide for adjudication of protests 
against subcontract awards made by prime contractors. Furthermore, 
where award of subcontract has been made and neither fraud nor bad 
faith on part of contracting officer in approving award is alleged, possi- 
bility of finding adequate justification to support cancellation of sub- 
contract is so remote that consideration of such protests under GAO’s 
bid protest procedures would be unwarranted. However, in audit of 
prime contract, attention will be given to any evidence indicating 
cost to Govt. was unduly increased because of improper procurement 
actions by prime contractor. Furthermore, when prime contractor is 
not acting as Govt. agent, bid preparation expenses of subcontractor 
are not reimbursable 
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AGENTS—Continued 
Of private parties 
Authority 
Contracts 
Bid bond 


Bid bond submitted in required amount of $52,351.58, which con- 
stituted 20% of bid total ($261,757.90), but attachment to bond limited 
surety’s obligation to amount not to exceed $50,000, is valid bond that 
binds surety in ameunt of $50,000, and low bid may be considered, 
notwithstanding bond did not equal required penal amount, since 
pursuant to sec. 1-10.,103-4(b), FPR, when amount of bid guarantee 
equals or is greater than difference between bid price and price in next 
higher acceptable bid ($272,956), failure to submit sufficient bid guar- 
antee may be waived. Although general rule is that agent who exceeds 
his authority may not bind principal, where difference between contract 
as authorized and contract as made is difference in amount, exception is 
recognized and principal is liable upon contract as it was authorized. 
B-148309, Mar. 19, 1962, overruled 


AIRCRAFT 


Charter 
Military Airlift Command 
Meals furnished Government travelers 


The practice of collecting from officers and civilians reimbursement 
for meals provided them on Military Airlift Command military flights 
may not be discontinued on bases charges for transportation provided to 
Govt. travelers on contract charter flights appear to be subject to tariff 
rates fixed by Civil Aeronautics Board on substantially same basis as 
tariff, rates established for commercial flights and, therefore, cost of in- 
flight meals could not be identified as part of cost of either contract 
charter flights or private commercial flights, and that in-flight meals 
are not extra compensation within meaning of 5 U.S.C. 5536, since meals 
supplied by Base Mess are chargeable to funds appropriated for opera- 
tion of messes and, therefore, collection for cost of meals furnished is 
required by sec. 810 of Dept. of Defense Appropriation Act, 1971_._.-- 


AIRPORTS 


Federal Aid 
Development projects 
Land title 


Grant under Airport and Airway Development Act of 1970 (49 U.S.C. 
1701 et seg.) to fund air station in Guam for both civil and military use 
pursuant to joint-use agreement between Dept. of Navy and Territory 
of Guam where landing area is owned by U.S. Govt., excluded by act 
from sponsoring airport development, which pursuant to sec. 16(c) (1) of 
act may only be approved if “public agency” holds good title to landing 
area, may be approved by Secretary of Transportation, provided he 
determines grant will effectuate purpose of act, on basis joint-use agree- 
ment will give Guam “good title” and, moreover, legislation has been 
introduced to clarify grant assistance where landing area is owned by 
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ALASKA 
Employees 
Compensation 
Overtime 
Travel between residence and headquarters 


Traveltime of one-half hour each way from home to duty station and 
return in Govt-owned boat by Federal Aviation Administration wage 
board employees assigned to Alaska and performing regularly scheduled 
duty period of 8 hours per day is not compensable as overtime under 5 
U.S.C. 5542(b)(2)(B) since employees did not perform work while 
traveling, travel was not incident to performance of work, nor did it 
result from event which could not be scheduled or controlled admin- 
istratively, and fact that boat trip could be dangerous because of tidal 
action or dock in need of repairs does not constitute travel under arduous 
conditions as travel under arduous conditions is travel performed under 
euvere westher comaitethins «os Sb isn dn Sek os Se eee etn cbec lec ecs 


ALIENS 


Employment 
Transfers 
Between nonappropriated and appropriated fund positions 


To give effect to agreement between Govt. of U.S. and Republic of 
Philippines relating to Employment of Philippine Nationals in U.S. 
Military Bases in Philippines, Filipino employees transferred among 
nonappropriated and appropriated fund positions may retain their 
seniority, which will encompass leave accumulations, length of service 
for end of year bonuses, severance pay, and lump-sum payment in lieu of 
retirement annuity, since agreement provides that uniform personnel 
policies and administration apply equally to all employees ‘‘regardless of 
nationality and sources of funds used,” and 22 U.S.C. 889 does not 
require compensation plans for aliens to be limited by laws and regula- 
tions applicable to civil service employees. Therefore, to implement 
agreement, U.S. may be considered as one employer with no distinction 
between service under nonappropriated or appropriated fund activities _ 


ALLOWANCES 
Excess living costs outside United States, etc. (See Station Allowances) 


Family. (See Family Allowances) 
Quarters. (See Quarters Allowance) 
Relocation 

Persons displaced by Federal programs 


Although Dept. of Housing and Urban Development must amend 
project grants, contracts, and agreements with State agencies entered 
into prior to Jan. 2, 1971, effective date of Uniform Relocation As- 
sistance and Real Property Acquisition Policies Act of 1970, in order 
to comply with title II of act which provides for relocation allowances 
and assistance to persons displaced by Federal and federally assisted 
programs on or after Jan. 2, 1971, including persons whose displacement 
was delayed until July 1, 1972, pursuant to sec. 221(b), cost-shar- 
ing requirements of sec. 211(a) do not apply since sec. 211(c) pro- 
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ALLOWANCES—Continued 
Relocation—Continued 
Persons displaced by Federal programs—Continued 
viding for amendment of programs to implement relocation assistance 
does not include sec. 211(a), and pursuant to sec. 220(a), repeal of 
Housing Act of 1949, as amended, does not affect 100 percent existing 
Federal liability for relocation costs 


Station allowances. (See Station Allowances) 
Trailer allowances. (See Trailer Allowances) 


ANNUAL LEAVE 
(See Leaves of Absence, annual) 


APPROPRIATIONS 
Availability 
Membership fees 
Bar associations 


Membership dues assessed by unified bar for District of Columbia 
(D.C.) on Govt. attorneys who are members of D.C. bar are personal 
expenses that are not payable from appropriated funds. Therefore 
only those attorneys of U.S. Patent Office who are members of D.C. 
bar are subject to dues of unified bar to be permitted to appear in U.S. 
District Court for D.C., Court of Appeals for that circuit, and U.S. 
Court of Customs and Patent Appeals. Attorneys who are not mem- 
bers of D.C. bar may without payment of dues to unified bar appear 
before U.S. District Court for D.C. in those cases in which U.S, is party, 
and if admitted to practice before highest court of any State, may be 


admitted to practice before U.S. Court of Appeals, U.S. Court of Claims, 
and U.S. Court of Customs and Patent Appeals_--.-....-...-.-.----- 


Music 

Expenditures for incentive-type music scientifically programmed, 
such as MUZAK system, may be considered “necessary expenses” 
since music tends to raise level of employee morale and increase employee 
productivity by creating pleasantly stimulating and efficient work 
atmosphere that results in savings to Govt. and, therefore, funds appro- 
priated to Bureau of Public Debt, Treasury Dept., may be used to make 
monthly rental payments to MUZAK Company for incentive-type 
music played in space occupied by Bureau in privately owned building, 
which space was equipped with MUZAK system prior to occupation 
by Bureau. B-86148, dated Nov. 8, 1950, overruled 


Objects other than as specified 
Public utility relocation 


Request of Potomac Electric Power Co. (PEPCO) for reimbursement 
of facilities relocation costs incurred incident to construction of Library 
of Congress James Madison Memorial Building was properly denied in 
absence of statutory authority similar to that under which PEPCO is 
being reimbursed for relocations of their facilities in connection with 
Metro program, and neither appropriation measures for Library of 
Congress building nor any other authority provides for payment of 
utility location costs by Architect of Capitol 
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APPROPRIATIONS—Continued 
Availability—Continued 


Safety glasses 


Holding in 42 Comp. Gen. 626 that in absence of showing that em- 
ployee was unable to furnish prescription from which safety glasses 
could be made, or that prescription could not be made from glasses em- 
ployee normally wears, cost of eye refraction examinations was not for 
payment by Govt. does not preclude such examinations where employee 
has not previously worn glasses or where it is administratively determined 
existing prescription is inadequate, and general practice of Air Force of 
providing refraction examinations under its occupational vision program 
established pursuant to 5 U.S.C. 7903 and 29 U.S.C. 668(a) should be 
discontinued and AFR 160-112 amended to clarify that refraction ex- 
aminations may be authorized at Govt. expense only where employee 
had previously not worn glasses or his present prescription or glasses are 
inadequate. 42 Comp. Gen. 626, clarified 


Disaster relief 
Agency participation prior to advance of funds 


Practice of Office of Emergency Preparedness (OEP) in calling upon 
Federal agencies to provide relief assistance pursuant to Disaster Relief 
Act of 1970 (42 U.S.C. 4401 et seq.) from their own funds pending reim- 
bursement from funds appropriated to President’s disaster fund or di- 
rectly to performing agency is within scope of act. Not only is Congress 
well aware of practice, but sec. 203(f) of act provides for President to 
direct any Federal agency, with or without reimbursement, to provide 


disaster assistance—authority similar to that in repealed 1950 act, 
prescribing “such reimbursement to be in such amounts as President may 
deem appropriate’”—and President having delegated his authority to 
Director of OEP by E.O. 11575, Federal agencies may be assigned to pro- 
vide assistance without prior advance of funds from OEP 


Federal grants, etc., to other than States. (See Funds, Federal grants, etc., 

to other than States) 
Obligation 

Investment repayment 

Hire costs for tankers to be constructed for charter to Military Sealift 
Command (MSC) for 5-year term with options to cover 15 years, and 
costs of breach, termination, failure to exercise renewal option, or value 
of lost tanker are operating expenses chargeable to Navy Industrial Fund 
since charter arrangement is not purchase of an asset requiring authori- 
zation and appropriation of funds. Fact that MSC assumes certain termi- 
nation costs does not transform 5-year charter with its 15-year renewal 
options into 20-year charter, and except for authority in sec. 739 of the 
Dept. of Defense Appropriations Act, 1972, DOD would be required to 
set aside cash for option termination costs; also question of the general, 
full faith and credit obligations of United States is for determination by 
Attorney General; and only way to insure investors of unconditional 
obligation of the Fund is to so provide in charter for each vessel 
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APPROPRIATIONS—Continued 
Obligation—Continued 


Section 1311, Supplemental Appropriation Act, 1955 
Departmental transfers 


Agreement of June 4, 1971, by which funds were transferred by HEW 
to FAA to provide training from June 7, 1971, to June 7, 1972, for air 
traffic control trainees pursuant to sec. 303(a) of Manpower Development 
and Training Act of 1962, as amended, 42 U.S.C. 2613(a), which author- 
ity terminates June 30, 1972, is agreement that was authorized 
independently of sec. 601 of Economy Act since sec. 306(a) of Manpower 
Act provides for making of contracts and agreements, and training agree- 
ment having been entered into prior to June 30, 1971, meets obligation 
requirement of sec. 1311 of Supplemental Appropriation Act, 31 U.S.C. 
200, and, therefore, transferred funds remain available for further obli- 
gation by FAA in accordance with agreement within time limits of Man- 
power Development and Training Act 


Loans 
Reporting 

Since requirement of sec. 1311 of Supplemental Appropriation Act of 
1955, as amended, (31 U.S.C. 200), that recording of obligation must be 
supported by documents applies more readily to l-year or multi-year 
appropriations, SBA whose financial transactions involve loans from 
Business Loan and Investment Fund and Disaster Loan Fund—both 
revolving funds, appropriations to which remain available until ex- 
pended—may adopt reporting system that departs from exact obligation 
basis if specific nature of such reporting is disclosed to all appropriate 


budgetary authorities. Recognizing distinctions between loans, reports on 
guaranty loans may be made on commitment basis, on computed basis 
for obligation estimates, and on direct participation loans, and reports 
should include obligation statements 


ARCHITECT OF THE CAPITOL 


Authority 

Public utilities relocation 

Request of Potomac Electric Power Co. (PEPCO) for reimbursement 
of facilities relocation costs incurred incident to construction of Library 
of Congress James Madison Memorial Building was properly denied in 
absence of statutory authority similar to that under which PEPCO is 
being reimbursed for relocations of their facilities in connection with 
Metro program, and neither appropriation measures for Library of Con- 
gress building nor any other authority provides for payment of utility 
location costs by Architect of Capitol 


ASSIGNMENT OF CLAIMS 
(See Claims, assignments) 
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ATOMIC ENERGY COMMISSION 


Contracts 

Competition v. defense requirements 

Although Atomic Energy Commission’s extension of contract con- 
taining “Avoidance of Organizational Conflicts of Interest’’ clause for 
manning underground weapons testing activity for 5-year period with 
contractor initially selected in 1947 contributes to common defense and 
security by avoiding serious disruption of weapons program that change 
of contractors would entail, and procedure was consistent with Com- 
mission’s procurement regulations, it is suggested that maximum 
practicable competition should be obtained in future whenever contracts 
utilizing appropriated funds are to be awarded and it appears likely 
Govt.’s position can be improved in terms of cost or performance. In 
fact, adoption of policy favorable to competition instead of being 
disruptive to weapons program might well have salutory effect on incum- 
bent contractor’s performance. 


Subcontractors 
Bid procedures 

While prime contractor under Atomic Energy Commission (AEC) 
operating type contract is not bound by statutory and regulatory 
requirements that govern direct procurement by Govt., AEC Procure- 
ment Reg. 9-59.002 provides for AEC review of cost-type contractors’ 
procurement systems and methods, as well as review of individual pro- 
curement actions and, therefore, there is no basis to question procurement 
determinations made under rules applicable to such AEC contracts or 
under rules governing direct Federal procurements in connection with 
evaluation of bids submitted under invitation for bids issued by AEC 
prime contractor for installation of mechanical, electrical, and HVAC 


Bar membership dues 
Government attorneys 

Membership dues assessed by unified bar for District of Columbia 
(D.C.) on Govt. attorneys who are members of D.C. bar are personal 
expenses that are not payable from appropriated funds. Therefore 
only those attorneys of U.S. Patent Office who are members of D.C. 
bar are subject to dues of unified bar to be permitted to appear in 
US. District Court for D.C., Court of Appeals for that circuit, and 
U.S. Court of Customs and Patent Appeals. Attorneys who are not 
members of D.C. bar may without payment of dues to unified bar 
appear before U.S. District Court for D.C. in those cases in which 
US. is party, and if admitted to practice before highest court of any 
State, may be admitted to practice before U.S. Court of Appeals, U.S. 
Court of Claims, and U.S. Court of Customs and Patent Appeals---- 


AUTOMATIC DATA PROCESSING SYSTEMS 

(See Equipment, Automatic Data Processing Systems) 
AWARDS 

Contract awards. (See Contracts, awards) 





BANKRUPTCY 


Referees 

Compensation 

limitation on salary changes 

Acceptance by full-time referees in bankruptcy of comparability 
adjustment in rates of pay authorized for Govt. employees would in 
view of 2-year limitation on salary changes in sec. 40(b) of Bankruptcy 
Act, 11 U.S.C. 68(b), preclude any further adjustments in referee 
salaries by Judicial Conference until expiration of 2-year limitation 
since salaries of referees are administratively fixed and, therefore, are not 
within purview of sec. 3 of Economic Stabilization Act Amendments of 
1971 requiring adjustments in pay of employees subject to statutory 
pay system, which as defined in Federal Pay Comparability Act of 1970 
excludes administratively fixed salaries. Therefore, since administrative 
action is prerequisite to salary adjustments similar to those granted by 
sec. 3 of 1971 act, approval by Judicial Conference of salary adjustments 
are subject to sec. 40(b) limitation 


BIDDERS 
Debarment 
Contract award eligibility 
Business affiliates 


Fact that bidder under invitation for bids (IFB) for Globe valves is 
affiliate of debarred firm does not preclude award of contract to affiliate, 
where administrative determination not.to extend debarment of principal 
to affiliate—discretionary determination under par. 1-604 of Armed 
Services Procurement Reg.—was made with full knowledge of relation- 


ship and only after extensive preaward survey that found production 
facilities, technical and quality capabilities of affiliate to be adequate, as 
purpose of debarment is not to punish but to protect interest of U.S. 
Furthermore, reason for debarred corporation establishing affiliate was 
to effect settlement with its creditors by assigning lease, sale, and licens- 
ing agreements with affiliate to creditors 


Rejection of bidder in best interest of Government 

Rejection, both as prime contractor or subcontractor, of low bidder 
under invitation for bids to overhaul topside of Navy vessel as being in 
best interest of Govt. without issuing written determination of respon- 
sibility required by par. 1-904.1 of Armed Services Procurement Reg., 
and referral to Small Business Administration under ASPR 1-705.4(vi), 
because bidder had been placed in suspended status on Joint Consoli- 
dated List of Debarred, Ineligible, and Suspended Contractors, pursuant 
to ASPR 1-605, for lack of business integrity, was proper action that 
was not in violation of due process since written determination is not 
required if it is not in best interest of Govt. to award contract to sus- 
pended bidder whose placement on consolidated list was not for purpose 
of punishment but in the best interest of Govt 
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BIDDERS—Continued 
Debarment—Continued 


Procedure 
Due process status 

Since procedures under par. 1-605 of Armed Services Procurement 
Reg., which prescribes temporary or limited suspension for reasonable 
time in interest of Govt. of contractor suspected of commission of spe- 
cific crimes, including bribery, or any other offense indicating lack of 
business integrity or business honesty, although lacking certain elements 
which may be considered by court in order to afford due process in more 
severe debarment action, do not result in denial of due process, as regu- 
lation includes safeguards and provides for modification of suspension 
and contract award when in best interest of Govt., and because bidder’s 
status is before courts, U.S. GAO will not question validity of regulation__ 


Guidelines established in court decision 


Contractor on Joint Consolidated List of Debarred, Ineligible, or 
Suspended Contractors in suspended status whose bids and proposals 
were rejected under numerous ship repair solicitations pursuant to holding 
in 51 Comp. Gen. 703, to effect rejection of bid of suspended con- 
tractor without issuance of written determination of responsibility 
(ASPR 1-904.1(iv)) and referral to SBA (ASPR 1-705.4(c) (vi)) was in 
best interest of Govt., is not entitled to reconsideration of status on basis 
of retroactive guidelines established by U.S. Court of Appeals for Dist. of 
Columbia in Civil Action No. 72-1392, to prevent unfairness in utilizing 
ASPR 1-605 suspension procedures, and validity of contractor’s con- 
tinued suspension depends upon conformance with guidelines established 
in court decision 

Product status 


Sale to Govt. of products of debarred firm through affiliated company, 
licensee, or distributor, is legally permissible for, while firm or individual 
- may be debarred, there is no provision in Armed Services Procurement 
Reg. (ASPR) for debarring products of debarred firm or individual, and 
although under ASPR 1-604.2(b) all known affiliates of debarred con- 
cern or individual may also be debarred, decision to include affiliates in 
debarment is not automatic but is individual determination to be made 
on case by case basis 


Types of debarment 


Debarment of firms or individuals from securing Govt. contracts are 
of two types—by statute or regulation—neither of which defines term 
“debarred.’’ However, grounds for listing firm or inidvidual on Joint 
Consolidated List and consequences thereof are set forth in detail in 
Part 6 of Armed Services Procurement Reg. (ASPR). Administrative 
debarment of firm or individual under ASPR 1-604 may be authorized 
at discretion of Secretary of each department or by his authorized repre- 
sentative in public interest. Regulation is not based on specific statute 
dealing with debarment, but is in implementation of general authority 
to contract contained in Armed Services Procurement Act of 1947, as 
amended (41 U.S.C. 151) 





BIDDERS—Continued 
Identity 
Erroneous 


Where principal named in bid bond was joint venture which included 
corporation that was only entity named in low bid, statements and affi- 
davits submitted after bid opening, to evidence that mistake had been 
made and bidder intended to be named in bid was joint venture, may not 
be accepted to make nonresponsive bid responsive by changing name of 
bidder. Alleged mistake is proper for consideration only when bid is 
responsive at time of submission, and bid submitted not having met 
terms of invitation for bids which required bid guarantee to be submitted 
in proper form and amount by time set for opening of bids, it would not 
be proper to consider reasons for nonresponsiveness of bid, whether due 
to mistake or otherwise 


Qualifications 

Administrative determinations 

Notice of bid rejection 

Signing of contract by contracting officer on basis of favorable pre- 
award survey constitutes affirmative determination of bidder responsi- 
bility that is required by par. 1-904.1 of Armed Services Procurement 
Reg., and, therefore, fact that written determination respecting responsi- 
bility was not issued to low rejected bidder does not invalidate contract. 
Moreover, since responsibility is question of fact to be determined by 
contracting officer and necessarily involves exercise of considerable range 
of discretion, U.S. GAO will not substitute its judgment for that of con- 
tracting officer where there is no convincing evidence that responsibility 


determination was arbitrary, capricious, or not based upon substantial 
evidence 


As bid evaluation factor 
Rejection of bid 

Determination small business concern was nonresponsible on basis of 
negative preaward survey evidencing past unsatisfactory performance 
under both Govt. and private contracts attributable to tenacity and 
perseverance which, pursuant to sec. 1—1.708-2(a) (5) of Federal Procure- 
ment Regs. that concerns deficiencies other than capacity and credit, 
was forwarded to Small Business Administration (SBA) for issuance of 
Certificate of Competency (COC) if warranted is upheld where SBA 
agreed bidder lacked tenacity and perseverance and, in addition, con- 
cluded concern was deficient in capacity and issuance of COC was not 
justified. While factor of tenacity and perseverance is not covered by COC 
procedure, denial of COC operated as concurrence by SBA in contracting 
officer’s determination award to low bidder was precluded 


Business affiliates 
Debarment of one 

Fact that bidder under invitation for bids (IFB) for Globe valves is 
affiliate of debarred firm does not preclude award of contract to affiliate, 
where administrative determination not to extend debarment of principal 
to affiliate—discretionary determination under par. 1-604 of Armed 
Services Procurement Reg.—was made with full knowledge of relation- 
ship and only after extensive preaward survey that found production 
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BIDDERS—Continued 
Qualifications—Continued 
Business affiliates—Continued 
Debarment of one—Continued 


facilities, technical and quality capabilities of affiliate to be adequate, as 
purpose of debarment is not to punish but to protect interest of U.S. 
Furthermore, reason for debarred corporation establishing affiliate was 
to effect settlement with its creditors by assigning lease, sale, and licens- 
ing agreements with affiliate to creditors 


Evidence 

Contracting officer’s determination that wholly owned affiliate under 
direction of parent company consisting of companies having specialized 
abilities that had successfully performed Govt. contracts was responsible 
offeror capable of satisfactorily performing contract for disposal of un- 
serviceable explosive fuses by incineration is acceptable determination 
unless it can be shown by convincing evidence that finding was arbitrary, 
capricious, or not based on substantive evidence 


Delivery capabilities 
Administrative determination 

Question of bidder responsibility is primarily for administrative deter- 
mination by contracting officer, and determination is conclusive unless 
there is convincing evidence that determination was result of arbitrary 
action or bad faith, and conclusiveness of determination includes bidder’s 
ability to make delivery within critical time period, and, therefore, there 
is no basis to challenge contracting officer’s determination that delivery 
could be made on time of vehicular lighting kits and kit components that 
is based on preaward survey that considered tooling and assembling plans 
and capabilities of successful bidder, and examined arrangements to ob- 
tain necessary components 


Experience 
Administrative determination 
Under request for proposals that required that ‘bidding organization 
must have demonstrated competence and experience in developing and 
implementing complex computer aided simulation systems together with 
working knowledge of commercial marine operations and understanding 
of potential technological advances available in current products as they 
may be related to advanced ship operations,’’ and also provided for the 
evaluation of offers on basis prescribed weighted criteria that included 
“experience in ship operational simulation systems’ factor, determination 
that successful offeror met experience factor requiring broad exercise of 
administrative judgment in a technical area, validity of determination 
will not be questioned by U.S. GAO 
Financial responsibility 
Evaluation 
Allegation that low bidder submitted bid on which he will incur loss is 
for referral to Secretary of department involved with advice that it 
should be considered by procuring activity in determining whether bidder 
is responsible bidder for procurement 
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BIDDERS—Continued 
Qualifications—Continued 
Geographical location requirement 


Failure of low bidder to state exact place of contract performance, 
information required under invitation for bids to furnish service caps 
that was restricted to small business firms on Qualified Manufacturers 
List (QML) for item prior to bid opening, may not be corrected or 
waived as minor deviation as information is material to maintaining 
QML procedures established for procurement of military clothing in order 
to permit prompt determination that bidder is established and reputable 
manufacturer with sufficient capacity and credit to perform contract 
and to prevent firm from having option of deciding after bid opening 
whether or not to make its offer responsive by naming facility that had 
been qualified by QML prior to bid opening 


Integrity, etc. 
Rejection notice to bidder 


Rejection, both as prime contractor or subcontractor, of low bidder 
under invitation for bids to overhaul topside of Navy vessel as being in 
best interest of Govt. without issuing written determination of re- 
sponsibility required by par. 1-904.1 of Armed Services Procurement 
Reg., and referral to Small Business Administration under ASPR 
1-705.4(vi), because bidder had been placed in suspended status on 
Joint Consolidated List of Debarred, Ineligible, and Suspended Con- 
tractors, pursuant to ASPR 1-605, for lack of business integrity, was 
proper action that was not in violation of due process since written 
determination is not required if it is not in best interest of Govt. to 
award contract to suspended bidder whose placement on consolidated 
list was not for purpose of punishment but in best interest of Govt-_--- 


License requirement 
Time for compliance 


Failure of low bidder under solicitation for security guard services to 
meet State and local licensing and registration requirements of invitation 
for bids prior to award does not affect legality of contract as matter is 
one between bidder and State and local authorities and is not factor 
controlling bidder eligibility to obtain Govt. contracts. Upon determina- 
tion that license or permit is prerequisite to being legally capable of 
performing for Federal Govt. within its boundaries, State or local 
authority may enforce requirements if not in conflict with Federal 
policies or laws, or execution of Federal powers. However, in event 
of enforcement of State or local licensing requirements, should contractor 
not perform, he may be found in default and contract terminated with 
prejudice 

Preaward surveys 

Performance record unsatisfactory 


Determination small business concern was nonresponsible on basis of 
negative preaward survey evidencing past unsatisfactory performance 
under both Govt. and private contracts attributable to tenacity and 
perseverance which, pursuant to sec. 1-1.708-2(a)(5) of Federal 
Procurement Regs. that concerns deficiencies other than capacity and 


475-947 O - 73 - 56 
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BIDDERS—Continued 
Qualifications—Continued 
Preaward surveys—Continued 
Performance record unsatisfactory—Continued 

credit, was forwarded to Small Business Administration (SBA) for 
issuance of Certificate of Competency (COC) if warranted is upheld 
where SBA agreed bidder lacked tenacity and perseverance and, in 
addition, concluded concern was deficient in capacity and issuance of 
COC was not justified. While factor of tenacity and perseverance is not 
covered by COC procedure, denial of COC operated as concurrence by 
SBA in contracting officer’s determination award to low bidder was 


Satisfactory as basis for award 

Signing of contract by contracting officer on basis of favorable pre- 
award survey constitutes affirmative determination of bidder re- 
sponsibility that is required by par. 1-904.1 of Armed Services Procure- 
ment Reg., and, therefore, fact that written determination respecting 
responsibility was not issued to low rejected bidder does not invalidate 
contract. Moreover, since responsibility is question of fact to be de- 
termined by contracting officer and necessarily involves exercise of 
considerable range of discretion, U.S. GAO will not substitute its 
judgment for that of contracting officer where there is no convincing 
evidence that responsibility determination was arbitrary, capricious, 
or not based upon substantial evidence 

Survey team impartiality 

Residence of preaward survey team members at facilities of competitor 
of offeror they disqualified for award created appearance of conflict, 
if not actual conflict, which should not have been allowed to exist, and 
it could very well have precluded an impartial survey. Although there is 
no evidence of impropriety, it is suggested that when appointments to 
survey teams are made extraordinary care should be exercised to pre- 
clude any possible basis for using appointment action as ground for 
subsequent complaint in event of adverse survey action, and considera- 
tion should be given to practicality of assigning survey team members 
that have no connection with competitors of contractor being surveyed -- 


Timeliness of use 


Rejection of low offer to overhaul aircraft engines at price sufficiently 
significant to be of prime importance in any overall evaluation of pro- 
posals on basis of old preaward survey recommending ‘‘no award’’ to 
offeror was not justified for had contracting officer complied with par. 
1-905.1 of Armed Services Procurement Reg. requiring that determina- 
tion of contractor responsibility be based on most current information 
he would have learned deficiencies reflected in survey report had been 
corrected. Contractor’s responsibility should be measured from informa- 
tion of record at time of award, a concept particularly significant in 
view of involved price differential, and, therefore, current preaward 
survey should be obtained and rejected offeror’s responsibility re- 
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BIDDERS—Continued 
Qualifications—Continued 
Security clearance 


Provisions in invitation for bids to improve Navy facility that stated 
“only bids received from contractors having active facilities security 
clearance of confidential or higher will be considered” does not require 
that bidder have necessary clearance on date of bid opening to be con- 
sidered as requirement is not condition precedent to submission of bid 
but rather constitutes aspect of bidder responsibility, evidence of which 
is for submission by time performance is required. Therefore, bids of 
low bidder who did not possess clearance and second low bidder who 
only held interim clearance at bid opening time may be considered. 
Furthermore, interim clearance is as valid as final one, and grant or 
denial of security clearance to bidders or contractors is discretionary 
act that will not be questioned unless clearance was improperly issued _- 


Small business concerns 
Certification referral procedure 


Bidder denied Certificate of Competency (COC) by SBA following 
the contracting officer’s determination of nonresponsibility based on 
preaward survey may not when reason for the denial—ability of sub- 
contractor to deliver major component of submarine equipment solic- 
ited—is corrected request reconsideration of denial, and refusal of con- 
tracting officer to re-refer COC issue does not constitute arbitrary action 
where his determination of nonresponsibility was affirmed by SBA and 
is not affected by change in delivery schedule, and where re-referral of 
COC issue would require further survey and nonresponsibility deter- 
mination, which time does not permit. Furthermore, U.S. GAO has no 
authority to compel SBA to review COC denial, or to reopen issue and 
its protest procedure may not be used to delay contract award to gain 
time for bidder to improve its position after denial of COC by SBA__-_- 


Status determination 


Low bidder under total small business set-aside for tool sets who on 
date of bid opening did not qualify as small business concern under the 
IFB or SBA regulations may not be considered for contract award on 
basis of its erroneous self-certification allegedly made in good faith, for 
although bidder met appropriate size standard at time bid was prepared, 
SBA requirement that number of employees be based on the average 
for four quarters preceding bid preparation had been overlooked. Since 
standard of “good faith” is not necessarily limited to an incident of 
intentional misrepresentation, bidder apprised of applicable small busi- 
ness size having failed to exercise prudence and care to ascertain its 
size under prescribed guidelines has not certified itself to be small 
business concern in good faith 


State, etc., licensing requirements 


Failure of low bidder under solicitation for security guard services to 
meet State and local licensing and registration requirements of invita- 
tion for bids prior to award does not affect legality of contract as matter 
is one between bidder and State and local authorities and is not factor 
controlling bidder eligibility to obtain Govt. contracts. Upon deter- 
mination that license or permit is prerequisite to being legally capable 
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BIDDERS—Continued 
Qualifications—Continued 
State, etc., licensing requirements—Continued 
of performing for Federal Govt. within its boundaries, State or local 
authority may enforce requirements if not in conflict with Federal 
policies or laws, or execution of Federal powers. However, in event of 
enforcement of State or local licensing requirements, should contractor 
not perform, he may be found in default and contract terminated with 


Tenacity and perseverance 
Certificate of Competency effect 


Determination small business concern was nonresponsible on basis of 
negative preaward survey evidencing past unsatisfactory performance 
under both Govt. and private contracts attributable to tenacity and 
perseverance which, pursuant to sec. 1-1.708-2(a)(5) of Federal Pro- 
curement Regs. that concerns deficiencies other than capacity and credit, 
was forwarded to Small Business Administration (SBA) for issuance of 
Certificate of Competency (COC) if warranted is upheld where SBA 
agreed bidder lacked tenacity and perseverance and, in addition, con- 
cluded concern was deficient in capacity and issuance of COC was not 
justified. While factor of tenacity and perseverance is not covered by 
COC procedure, denial of COC operated as concurrence by SBA in 
contracting officer’s determination award to low bidder was precluded __ 


Responsibility v. bid responsiveness 
Bidder ability to perform 


Low bid submitted on ‘“‘brand name’’ basis under small business set- 
aside requiring component parts of tent frames and doors to be furnished 
on “Brand Name or Equal’ basis is not nonresponsive bid because 
bidder secured price quotations on parts after bid opening and after 
contracting agency had contacted manufacturer—which according to 
record was not improper interference—as bid on its face complied in all 
material respects to invitation for bids, and fact that bidder could not 
anticipate furnishing brand name item at bid opening time is matter of 
responsibility and not bid responsiveness for significant time to deter- 
mine ability to perform is not at bid opening time but at time of sched- 
uled performance, and contractor if unable to perform would be subject 
to default termination and liability for excess costs 


BIDS 


Aggregate v. separable items, prices, etc. 

Evaluation. (See Bids, evaluation, aggregate v. separable items, prices, 

etc.) 

Subitem pricing 

Low bid on indefinite type contract that failed to quote separate prices 
on supply and service sub-line items—indentified as 0001AA through 
0001AE—to accompany electric counters—0001—solicited under 
invitation that scheduled sub-line items pursuant to par. 20-304.2(b) 
of Armed Services Procurement Reg. as alphabetical suffixes of basic 
contract item, and requested bidders to quote prices on “‘Total Item” and 
not on sub-line item quantities may be considered for contract award as 
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BIDS—Continued 
Aggregate v. separable items, prices, etc.—Continued 
Subitem pricing—Continued 


bidder would be obligated to furnish all listed requirements of schedule at 
price quoted for basic item, notwithstanding confusing “shorthand 
references’ to subitems—references that should be avoided in future 
procurements. Furthermore, fact that other bidders construed invitation 
as requiring separate prices for subitems is extraneous evidence that may 
not be considered 


Alternative 
Evaluation criteria 
Legality of solicitation 


Invitation for building construction which although it did not spell out 
specific criteria for selection of either bid No. 1, providing for completion 
in 1,095 calendar days, or bid No. 2, completion in 870 days, in legal 
invitation, even though it is suggested future construction solicitations 
identify those factors that will be considered in selecting shorter or 
longer completion date, and award of contract to low bidder on basis of 
price on earlier completion date was proper since invitation provided for 
award on basis of price and other factors, and “other factors’””—rental 
space savings, gain in operating efficiency, and earlier availability of space 
to accommodate program and staff expansions—are costs that are too 
intangible to evaluate, as is provision for assessment of liquidated 


Failure to bid on alternate 
Bid rejection unjustified 


Requirements award under IFB soliciting base and alternate bids 
for motor vehicle parts pursuant to concept of contractor-operated 
on-base parts store, which asked for separate discounts in base bid on 
common and captive parts and single discount in alternate bid on parts, 
should be terminated for convenience of Govt. and award offered to 
low bidder on base bid since bidder’s failure to bid on alternate items did 
not justify rejection of its low base bid as bid covered all work contem- 
plated, nor is bid invalid because 90% discount was offered on captive 
parts, as unusually high discount does not evidence submission of 
unbalanced bid, mistake, or future intent to transfer parts during 
contract performance to lower common parts category. Moreover, in 
absence of IFB provision, it was inappropriate in evaluation of alternate 
bid to consider unliquidated cost reduction to administer one discount_ - 


Ambiguous 
Two possible interpretations 
Absent 


Telegram that reduced both base and additive alternate bids and 
completed information omitted from initial bid respecting subcontractor 
listing which was telephoned to contracting agency 6 minutes before bid 
opening, was promptly transcribed and hand carried to contracting 
officer, and later confirmed by Western Union, is acceptable modification 
pursuant to FPR 1-2.304. Furthermore, failure to indicate whether 
prices were to be reduced ‘‘by’”’ or “‘to’’ dollar amounts listed created 
no ambiguity, for ambiguity exists only when terms of bid are subject 
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BIDS—Continued 
Ambiguous—Continued 
Two possible interpretations—Continued 

Absent—Continued 
to two or more reasonable interpretations, whereas reducing prices 
“by” amounts specified brought prices in line with other bids and Govt.’s 
estimate. Also telegraphic abbreviation combining two categories of 
subcontracting work was properly interpreted to cover both categories 
and to satisfy requirement that bid identify subcontractor to be used in 
each category 


Awards (See Contracts, awards) 
Bid forms 

Copies 

Noncompliance effect 

Failure of successful bidder under invitation for bids issued by Govt. 
prime contractor to comply with requirement that proposals be submitted 
in triplicate was minor deviation which properly was waived pursuant 
to sec. 1-2.405(a) of Federal Procurement Regs. Furthermore, single 
copy submitted by bidder was made available by prime contractor for 
examination by any interested party at time of bid opening 


Failure to use designated form 

Use of annual bid bond that is applicable to supplies and services 
which low bidder has on file with contracting agency in procurement of 
hydrogenerator to be installed and tested in lieu of payment and per- 
formance bonds specified in invitation for bids—bonds generally 
required only on contracts involving construction as opposed to contracts 
for supplies and services—is approved as being legally sufficient to 
obligate surety as contract contemplated consisting of only 25 percent 
construction falls within meaning of supply and service contract con- 
tained in sec. 1-12.402-1(a), FPR, and sec. 1-12.402-—2 prescribes that 
labor standards need not apply to contracts predominantly for noncon- 
struction work. Furthermore, failure of bidder to use proper standard 
form 34, where difference in forms is not one of substance, may be 
waived as minor informality pursuant to FPR 1-2.405___-_._-------- 


Bid shopping. (See Contracts, subcontracts, bid shopping) 
Bidder designation 

Discrepancy between bid and bid bond 

Where principal named in bid bond was joint venture which included 
corporation that was only entity named in low bid, statements and 
affidavits submitted after bid opening, to evidence that mistake had 
been made and bidder intended to be named in bid was joint venture, 
may not be accepted to make nonresponsive bid responsive by changing 
name of bidder. Alleged mistake is proper for consideration only when 
bid is responsive at time of submission, and bid submitted not having 
met terms of invitation for bids which required bid grarantee to be 
submitted in proper form and amount by time set for opening of bids, 
it would not be proper to consider reasons for nonresponsiveness of bid, 
whether due to mistake or otherwise 
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BIDS—Continued 
Bidders. (See Bidders) 


Bonds. (See Bonds, bid) 


Brand name or equal. (See Contracts, specifications, restrictive, particular 
make) 


Buy American Act 
Buy American certificate 
Issuance, use, etc. 

Acceptance of volunteer alternate offer on nozzle fin assemblies that 
contemplated incorporating component parts fabricated from import 
foreign steel in domestic end item, for evaluation on basis of issuing 
duty-free certificate, would be unfair to other bidders, even though 
purchase qualifies as emergency war material within contemplation of 
par. 6-603.1 of ASPR, and Defense Dept. under ASPR 6-602 may 
issue duty-free certificates if there are appropriation savings. Therefore, 
RFP should be canceled and reissued to require offerors furnishing 
domestic end items incorporating foreign origin materials to submit 
alternate offers that evidence the duty for evaluation on ex-duty basis 
if duty-free certificate is issued, and negotiations should be reopened to 
permit all offerors to submit alternate offers on duty-free basis 


Construction contracts 
Statement of foreign materials 

Bidder responding to invitation for bids to construct superstructure 
of Federal office building that contained Buy American Act provisions 
(10 U.S.C. 10a-10d) in accordance with secs. 1-18.604 and 1-18.605 of 
FPR— provisions amplified in prebid conference—who failed to submit 
information concerning amount of nondomestic structural steel pro- 
posed to be used and to provide data to demonstrate that cost of domestic 
structural steel would exceed by more than 6 percent cost of comparable 
foreign steel, omitted information that goes to responsiveness of bid, 
and it would be prejudicial to other bidders and detrimental to com- 
petitive bidding system to permit correction of nonresponsive bid after 
bid opening 


Foreign product determination 
Purchases for contractor’s use 

Since award by a Govt. joint venture prime contractor of subcontract 
to Canadian firm for mobile office units manufactured in Canada for its 
own use while constructing an anti-ballistic missile site in Montana was 
not subject to Buy American Act, 41 U.S.C. 10a-d, award did not violate 
the act nor the ASPR, notwithstanding any adverse effect on domestic 
trailer industry. Not only does act not apply to contractor’s purchases 
for his own use, as they are not to become permanent part of structure 
being constructed for Govt., mobile units are not considered components 
of construction material as defined in Buy American clause of contract, 
which conforms to act, and procurement regulations, nor do they con- 
stitute end products acquired for public use as contemplated by the act. 538 
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Buy American Act—Continued 


Generally. (See Buy American Act) 


Restrictions not for application 
Foreign subcontractor 
Product not end component 

Procurement by Govt. prime contractor, with approval of contracting 
officer, of foreign produced scale model of amphibious assault landing 
craft as aid to perform cost-reimbursement research and development 
contract—model technically superior to domestically offered models and 
offered at lowest cost, even with 50 percent differential, transportation, 
and travel expenses added—is not subject to Buy American Act, 41 
U.S.C. 10a-d. Even if model were to be considered end product and for 
public use, restrictions of act would not apply since there is no absolute 
prohibition against procurement of other than domestic supplies and 
materials for public use, and as cost of model after applying 50 percent 
differential prescribed by par. 6-104.4 of Armed Services Procurement 
Reg. is lowest, award to subcontractor was in public interest 


Cancellation. (See Bids, discarding all bids) 


Competitive system 

Bid rejection on basis of allegations 

Rejection of low bid for procurement of electric generating set on 
basis of second low bidder’s allegation of nonconformity with particular 
features of brand name or equal purchase description was correct, even 
though before rejection allegations should have been investigated and 
low bidder given opportunity to answer allegations in order not to 
adversely affect integrity of competitive system. However, invitation 
was defective for according to U.S. GAO engineer low bid was in conform- 
ance with specifications on “or equal” basis and, therefore, particular 
features listed in invitation overstated Govt.’s needs and restricted 
competition. Where needs can be stated with precise specificity, pro- 
curements should be effected under purchase descriptions and not under 
“brand name or equal” technique 


Foreign contractors 
Notice to domestic contractors 
Procurement of tire chain assemblies having been included in items 
covered by U.S.-Norway Memorandum of Understanding Relating to 
Procurement of Defense Articles and Services (MOU), invitation for 
bids on item properly included notice of potential Norwegian source 
competition and duty-free Norweigian end product clauses. Therefore, 
contracting officer upon finding low bid of Norwegian firm acceptable is 
required under MOU agreement to request waiver of Buy American Act 
restrictions as being in public interest pursuant to 41 U.S.C. 10d, and 
since waiver will have no impact on Balance of Payments, and exempts 
import duty as evaluation factor, thus exempting additional 10 percent 
levy imposed by Presidential Proclamation 4074 of Aug. 15, 1971, upon 
issuance of waiver, award may be made to low Norwegian bidder, if 
responsible, prospective contractor 
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Competitive system—Continued 

Late bids 

A hand-carried bid which was placed in wrong box near bid opening 
room more than hour before sheduled bid opening time, which if opened 
on schedule would have been low bid, was properly considered not to be 
late bid within meaning of par. 2-303.5 of Armed Services Procurement 
Reg.—determination consistent with 34 Comp. Gen. 150—as Govt. 
due to vagueness of employee’s directions and unidentified change in 
location of bid box was primarily responsible for misdelivery, notwith- 
standing lack of good judgment in depositing bid. Therefore, bid, 
responsive both as to method and timeliness of submission, may be 
considered for award without violating spirit and interest of maintaining 
integrity of formal bid advertising system 

A hand-carried sealed bid delivered after bid opening officer began to 
open first bid may not be considered on basis corridor clock upon which 
messenger relied was 2 minutes earlier than special clock in bid opening 
room, which is regulated by Western Union to accurately reflect Naval 
Observatory time, since there is no reason to assume corridor clock 
reflected local time specified in invitation for bids and special clock did 
not and, therefore, bid opening officer properly relied on special clock in 
designating bid opening time had arrived. Furthermore, notwithstanding 
it would be in best interest of Govt. to consider rejected bid, pars. 
2-303.1 and 2-303.5, ASPR, prohibiting consideration of late bids are 
regulations that must be strictly construed and enforced in order to 
maintain integrity of competitive bidding system 


Maximum practicable competition 

Although Atomic Energy Commission’s extension of contract con- 
taining “Avoidance of Organizational Conflicts of Interest’’ clause 
for manning underground weapons testing activity for 5-year period 
with contractor initially selected in 1947 contributes to common defense 
and security by avoiding serious disruption of weapons program that 
change of contractors would entail, and procedure was consistent with 
Commission’s procurement regulations, it is suggested that maximum 
practicable competition should be obtained in future whenever contracts 
utilizing appropriated funds are to be awarded and it appears likely 
Govt.’s position can be improved in terms of cost or performance. In 
fact, adoption of policy favorable to competition instead of being 
disruptive to weapons program might well have salutory effect on 
incumbent contractor’s performance 


Multiple bids 

Fact that both low and high bids to construct administrative building 
at Govt. installation were signed by same individual does not require 
rejection of low bid where evidence shows multiple bids were submitted 
for legitimate business reasons and submission of both bids was not 
attempt to circumvent statutory or regulatory requirements or to 
prejudice either U.S. or other bidders. Furthermore, it is immaterial 
whether prices quoted were discussed by concerns before submitting 
separate bids, for any discussion would not constitute reasonable basis 
for concluding that conspiracy had been entered into to eliminate com- 
petition from other bidders 
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Competitive system—Continued 

Preservation of system’s integrity 

Where contracting officer overlooked discount offered by bidder which 
if evaluated would have displaced successful bidder awarded 1-year 
janitorial requirements contract under invitation for bids, when first two 
low bidders were found nonresponsive because low bidder, unable to show 
its intended bid, withdrew and second low bidder, although erroneously 
interpreting the specifications, would not allege mistake, award made 
contrary to 10 U.S.C. 2305(c) to other than lowest responsive bidder 
should be terminated for convenience of Govt., notwithstanding claim 
for 6 months’ performance under contract, as administratively recom- 
mended on basis no difficulties are anticipated in changing contractors 
and that termination would be in best interest of U.S...........----- 

Even though obvious error of quoting two-color printing job at one- 
third price of same job printing in one color in response to invitation for 
printing weekly newspaper for Naval Weapons Center, China Lake, 
California, was verified as correct by low bidder, bid should not have 
been accepted for acceptance gave ostensible low bidder option to with- 
draw its bid, request bid correction, or insist upon correctness of its 
bid despite ridiculously low price quoted on two-color job, and preserva- 
tion of fairness in competitive system precludes giving bidder right to 
make such election after results of bidding are known. Although correc- 
tion of erroneous item displaced low bid, since only other bidder was non- 
responsive, directed cancellation was withdrawn in B-174592, Apr. 27, 
1972, as being in best interests of Govt 

Low bid that omitted price of “Environmental Protection” item con- 
tained in IFB to repair portion of Mississippi River banks, a price 
bidder alleges was included in basic bid price, is nonresponsive bid that 
may not be considered for award, for although environmental work could 
have been treated as inherent part of job, it was regarded as material 
and listed as separate item calling for separate price and, therefore, 
omission should not be waived as minor informality. To do so would 
ignore rule that where there is any substantial question as to whether 
bidder upon award could be required to perform all of work called for if 
he chose not to, integrity of competitive bid system requires that bid 
be rejected as, at least, ambiguous unless bid otherwise affirmatively 
indicates that bidder contemplated performance 


Qualified products use 

Award of contract to low bidder whose product did not receive qualifi- 
cation approval for listing on Military Products List prior to bid open- 
ing, although product—electron tubes—had been tested and found 
qualified for listing on specified date prior to bid opening but ministerial 
act of approval had not been accomplished, does not violate par. 1-1107.1 
of Armed Services Procurement Reg. which prescribes that only bids 
“offering products which are qualified for listing on applicable Qualified 
Products List at time set for opening of bids” shall be considered in 
making awards, as regulation does not impose requirement for formal 
“approval” prior to bid opening, and, moreover, regulation should be 
interpreted to insure procurement of products meeting Govt. needs in 
manner that will not place unnecessary restrictions on competition---- 
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Competitive system—Continued 

‘Same manufacturer’’ requirement for all items 

Nonresponsiveness of low bid to requirements in invitation to increase 
electrical capacity at Govt. Printing Office that switchboard to be in- 
stalled in new substation and circuit breakers be product of same manu- 
facturer, and that switchboard accept breakers in use was not remedied 
by assurance of compliance in bidder’s accompanying letter and its 
supplier’s descriptive literature where bidder before bid opening failed 
to seek interpretation of specifications alleged to be restrictive and non- 
responsiveness of descriptive literature is not bid ambiguity to be con- 
strued as binding bidder to perform according to specifications. More- 
over, “same manufacturer” requirement based on determination of less 
risk to malfunctioning of equipment—which was drafted into specifica- 
tions to reflect minimum needs of Govt.—and determination of bidder 
noncompliance are primarily responsibility of contracting agency---- 

Specifications 

Ambiguity effect on competition 

IFB to procure legal information retrieval data base which, because 
it did not clearly indicate whether photocomposition, Linotron 1010 
system, or master typography program was to be furnished, was am- 
biguous IFB inadequate to secure necessary pricing for competitive bid 
evaluation purposes, and lack of clarity having generated number of 
oral requests for explanation, amendment pursuant to sec. 1-2.207(d) 
of FPR should have been issued. Therefore, contract awarded should be 
terminated for convenience of Govt. as award was not in accord with 


reasonable interpretation of IFB and procurement resolicited. Pur- 
suant to Pub. L. 91-510, action taken on this recommendation should 
be sent to Senate and House Committees on Govt. Operations within 


Standards inadequacy 

Award of contract under IFB to furnish plant growth chamber com- 
plex to low bidder who was nonresponsive to specification dimensions 
should be terminated for convenience of the Govt., notwithstanding 
contracting officer believes offer satisfies needs of Govt. since deviation 
affects quality and price and, therefore, award was improperly made. 
The procurement should be resolicited to reflect Govt.’s actual needs, 
and revised specification should eliminate both the open-ended delivery 
provision, because it does not provide definite standard against which all 
bidders can be measured or on which all bids can be based, and the clause 
allowing minor bid deviations if listed and submitted as part of bid be- 
fore bid opening, a clause that prevents free and equal competitive bid- 
ding. The cancellation originally directed was modified to a termination 
in B-173244, August 16, 1972 


Subcontractors 
Application of system to subcontractors 
While prime contractor under Atomic Energy Commission (AEC) 
operating type contract is not bound by statutory and regulatory re- 
quirements that govern direct procurement by Govt., AEC Procurement 
Reg. 9-59.002 provides for AEC review of cost-type contractors’ pro- 
_ curement systems and methods, as well as review of individual procure- 
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BIDS—Continued 
Competitive system—Continued 
Subcontractors—Continued 
Application of system to subcontractors—Continued 
ment actions and, therefore, there is no basis to question procurement 
determinations made under rules applicable to such AEC contracts or 
under rules governing direct Federal procurements in connection with 
evaluation of bids submitted under invitation for bids issued by AEC 
prime contractor for installation of mechanical, electrical, and HVAC 


Under make-or-buy proposal by prime contractor pursuant to re- 
quest for proposals to furnish launch vehicles, participation of NASA 
in negotiation of second step engine with subcontractors does not make 
prime contractor agent of NASA so as to subject subcontracting to 
Govt.’s procurement statutes and regulations, for in make-or-buy 
program as defined in NASA PR 3.901-1, Govt. buys management, 
including placing and administering subcontracts, from prime con- 
tractor along with goods and services to assure performance at lowest 
overall cost, with right of review reserved in Govt. Therefore, essential 
point is not selection of subcontractor but make-or-buy decision, and 
record shows NASA thoroughly analyzed various technical aspects 
involved in prime contractor’s proposal, including relative merits of 
two different subcontractor design configurations 


Two-step procurement 
Competition sufficiency 

Since only offeror in addition to incumbent contractor responding 
to request for technical proposals under two-step procurement for 
installation of telecommunications system overseas, who in answering 
questions posed after evaluation of offers indicated risk incident to 
site could not be assumed without surveying site, was erroneously 
determined to be nonresponsive and was improperly denied opportunity 
to participate in second-step inviting prices notwithstanding by then 
site had been surveyed, contracting officer’s subsequent determination 
to make procurement competitive and permit rejected offeror to submit 
technically acceptable proposal was in line with first step’s intended 
purpose of fostering competition, and offeror should be allowed to 
compete in second step as sole source award to incumbent contractor 
would not be justified 


Contracts generally. (See Contracts) 
Delivery provisions 

Ability to meet 

Administrative determination 

Question of bidder responsibility is primarily for administrative 
determination by contracting officer, and determination is conclusive 
unless there is convincing evidence that determination was result of 
arbitrary action or bad faith, and conclusiveness of determination 
includes bidder’s ability to make delivery within critical time period, 
and, therefore, there is no basis to challenge contracting officer’s deter- 
mination that delivery could be made on time of vehicular lighting 
kits and kit components that is based on preaward survey that considered 
tooling and assembling plans and capabilities of successful bidder, 
and examined arrangements to obtain necessary components 
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BIDS—Continued 


Deviations from advertised specifications. (See Contracts, specifications, 
deviations) 

Discarding all bids 
Invitation defects 


Federal agencies delegated authority by GSA, pursuant to 40 U.S.C. 
759(b) (2), to purchase automatic data processing equipment (ADPE) 
are required to conform to Federal Property Management Reg. (FPMR) 
promulgated by GSA to coordinate and provide for economic and 
efficient purchase of ADPE systems or units and, therefore, procure- 
ment of ADP equipment by Army Corps of Engineers delegated au- 
thority subject to provisions of FPMR, particularly late proposals 
and modifications provision—authority redelegated to District En- 
gineer—is not governed by Armed Services Procurement Reg., and 
District Engineer vested with all authority and responsibility usual 
to position of contracting officer, with exception of choosing successful 
offeror, having issued request for proposals that failed to incorporate 
late proposal and modification requirement of FPMR, properly can- 
celed request 


Specifications defective 

Information omission 
Invitation for bids soliciting Attitude Indicators for 2-year period 
that included items for definite and estimated quantities, and First 
Article Test Report which was not to be separately priced, but omitted 
the technical data specification for determining cost of spare parts, 
maintenance, etc., of indicators was an inadequate invitation and was 


properly canceled pursuant to 10 U.S.C. 2305(c) and par. 2-404.1(b) (i) 
of ASPR, since omission precluded consideration of all cost factors as 
required by ASPR 2-404.1(b) (iv), and therefore the minimum needs 
of Govt. not having been met, reason for cancellation of the inadequate 
invitation was cogent. Moreover, reinstatement of original invitation 
to permit data package to be offered would be prejudicial without in- 
suring the standing of bidders would remain unchanged 


Evaluation 

Aggregate v. separable items, prices, etc. 

Component v. unit price differences 

A bid that offered an aggregate of component prices that exceeded 
unit prices for vehicular lighting kits solicited under invitation that 
included options to purchase additional kits and kit components “up 
to 100 percent” and provided for award at kit unit prices is nonresponsive 
bid, and defect may not be corrected on basis other bidders will not be 
displaced since award will not be made at component prices, for ac- 
ceptance of bid may not result in the lowest cost should Govt. exercise 
option for component parts. Fact that deviation is considered material 
does not mean solicitation was ambiguous because component option 
was for indefinite quantity, ‘up to 100 percent,’’ as bidders had re- 
sponsibility of submitting competitive bids that would allow for re- 
covery of costs and reasonable profit regardless of extent to which the 
option was exercised 
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BIDS—Continued 
Evaluation—Continued 

Aggregate v. separable items, prices, etc.—Continued 

Subitems 

Low bid on indefinite type contract that failed to quote separate 
prices on supply and service sub-line items—identified as OOO1AA 
through 0001A E—to accompany electric counters—0001—-solicited under 
invitation that scheduled sub-line items pursuant to par. 20-304.2(b) of 
Armed Services Procurement Reg. as alphabetical suffixes of basic con- 
tract item, and requested bidders to quote prices on ‘“Total Item” and 
not on sub-line item quantities may be considered for contract award as 
bidder would be obligated to furnish all listed requirements of schedule 
at price quoted for basic item, notwithstanding confusing “shorthand 
references” to subitems—references that should be avoided in future 
procurements. Furthermore, fact that other bidders construed invitation 
as requiring separate prices for subitems is extraneous evidence that may 
not be considered 


Delivery provisions 
Accelerated delivery 
Effect on option and Government equipment rental 
Under invitation for bids to furnish bomb bodies that included option 
for additional quantities ; that permitted accelerated delivery if scheduled 
requirements were met; and that provided for first article approval 
waiver, and consideration of transportation costs and value of use of 
rent-free Govt-owned equipment and tooling, award on basis of acceler- 
ated delivery to low bidder on initial quantity properly did not consider 
fact that option price was higher, since exercise of option simultaneously 
with award was not contemplated and market would be tested before 
option was exercised and, moreover, bid is not considered to have been 
nonresponsive because option delivery rate was based on accelerated 
rate, and rental factor had been computed at accelerated delivery rate 
without regard to extended use of Govt. property under prior contract. 467 


Discount provisions 
Basic and alternate bids on different basis 

Requirements award under IFB soliciting base and alternate bids for 
motor vehicle parts pursuant to concept of contractor-operated on-base 
parts store, which asked for separate discounts in base bid on common 
and captive parts and single discount in alternate bid on parts, should be 
terminated for convenience of Govt. and award offered to low bidder on 
base bid since bidder’s failure to bid on alternate items did not justify 
rejection of its low base bid as bid covered all work contemplated, nor is 
bid invalid because 90% discount was offered on captive parts, as un- 
usually high discount does not evidence submission of unbalanced bid, 
mistake, or future intent to transfer parts during contract performance 
to lower common parts category. Moreover, in absence of IFB provision, 
it was inappropriate in evaluation of alternate bid to consider unliqii- 
dated cost reduction to administer one discount_-_--_.......-.--------- 792 


Discount not evaluated 

Where contracting officer overlooked discount offered by bidder which 
if evaluated would have displaced successful bidder awarded 1-year jani- 
torial requirements contract under invitation for bids, when first two 





























































BIDS—Continued 
Evaluation—Continued 
Discount provisions—Continued 
Discount not evaluated—Continued 
low bidders were found nonresponsive because low bidder, unable to show 
its intended bid, withdrew and second low bidder, although erroneously 
interpreting the specifications, would not allege mistake, award made 
contrary to 10 U.S.C. 2305(c) to other than lowest responsive bidder 
should be terminated for convenience of Govt., notwithstanding claim 
for 6 months’ performance under contract, as administratively recom- 
mended on basis no difficulties are anticipated in changing contractors 
and that termination would be in best interest of U.S_._.._-._.------ 


Erroneous 
Specification misinterpretation 
Award of contract under IFB to furnish plant growth chamber com- 
plex to low bidder who was nonresponsive to specification dimensions 
should be terminated for convenience of the Govt., notwithstanding 
contracting officer believes offer satisfies needs of Govt. since deviation 
affects quality and price and, therefore, award was improperly made. 
The procurement should be resolicited to reflect Govt.’s actual needs, 
and revised specification should eliminate both the open-ended delivery 
provision, because it does not provide definite standard against which all 
bidders can be measured or on which all bids can be based, and the clause 
allowing minor bid deviations if listed and submitted as part of bid 
before bid opening, a clause that prevents free and equal competitive 
bidding. The cancellation originally directed was modified to a termina- 
tion in B—173244, August 16, 1972 


Factors other than price 
Administrative costs 

Since cost of Govt. testing under invitation for bids to furnish fueling 
at sea probes and receivers is insignificant and cannot be realistically 
estimated as evaluation factor, par. 1-1903(a) (iii) of Armed Services 
Procurement Reg., which provides that if Govt. is to be responsible for 
first article testing, cost of such testing shall be evaluation factor “to the 
extent that such cost can be realistically estimated,”’ is not applicable-_- 


Equal employment opportunity 
‘‘Affirmative action programs’’ 

Rejection of low bid on non-set-aside portion of requirements type 
contract for fiberboard because of noncompliance with E.O. 11246 due to 
bidder’s failure to develop equal employment opportunity affirmative 
action plans (AAP) at facilities other than the one bidding, was proper 
implementation of agency regulations requiring each establishment of a 
bidder to have an AAP, and in addition providing for hearing upon more 
than one nonresponsibility determination; for 30-day “show cause” 
notice regarding enforcement proceedings, with aid to bidder in resolving 
deficiencies; for contract cancellation or termination; and for debarment, 
and there was no denial of due process as the determination of non- 
responsibility was limited or temporary suspension and not de facto 
debarment. However, in future in issuing ‘‘show cause’ order, bidder 
should be advised he can be found nonresponsible until resolution of 

_matter—resolution that should be determined without delay 
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Evaluation—Continued 

Factors other than price—Continued 

Intangible economic factors 

Invitation for building construction which although it did not spell 
out specific criteria for selection of either bid No. 1, providing for com- 
pletion in 1,095 calendar days, or bid No. 2, completion in 870 days, 
in legal invitation, even though it is suggested future construction 
solicitations identify those factors that will be considered in selecting 
shorter or longer completion date, and award of contract to low bidder 
on basis of price on earlier completion date was proper since invitation 
provided for award on basis of price and other factors, and ‘‘other 
factors”—rental space savings, gain in operating efficiency, and earlier 
availability of space to accommodate program and staff expansions— 
are costs that are too intangible to evaluate, as is provision for assess- 
ment of liquidated damages 


Government equipment, etc. 
Layaway and maintenance costs 

In evaluation of offers to supply metal parts for projectiles submitted 
under RFP issued pursuant to 10 U.S.C. 2304(a) (16), permitting negoti- 
ation of contracts in interests of national defense and industrial mobiliza- 
tion, by producers who operate Govt-owned facilities or privately 
owned plants utilizing Govt. equipment, exclusion of layaway, mainte- 
nance, and space rental costs for idle plants or equipment was proper 
since scope of layaway and maintenance works for all offerors had not 
been established. Furthermore, there is no legal basis to disturb con- 
tracts awarded prior to resolution of protest, as provided by paragraph 
2-407.8(b)(3), since objectionable provision for evaluating abnormal 
maintenance costs was removed from RFP, and record evidences 
negotiations conducted were within authority of 10 U.S.C. 2304(a) (16), 
and that delivery schedules were designed to be equitable 


Rental evaluation determination 
Accelerated delivery basis 

Under invitation for bids to furnish bomb bodies that included op- 
tion for additional quantities; that permitted accelerated delivery if 
scheduled requirements were met; and that provided for first article 
approval waiver, and consideration of transportation costs and value 
of use of rent-free Govt-owned equipment and tooling, award on basis 
of accelerated delivery to low bidder on initial quantity properly did not 
consider fact that option price was higher, since exercise of option simul- 
taneously with award was not contemplated and market would be tested 
before option was exercised and, moreover, bid is not considered to 
have been nonresponsive because option delivery rate was based on 
accelerated rate, and rental factor had been computed at accelerated 
delivery rate without regard to extended use of Govt. property under 
prior contract 


Separate facilities contract 
Submission of signature page of facilities contract, accompanied by 
covering letter and exhibits evidencing contract provided for use of 
Govt-owned facilities free of charge, with bid under small business and 
labor surplus set-aside portions of invitation for bomb bodies that con- 
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Rental evaluation determination—Continued 
Separate facilities contract—Continued 
tained Govt-owned property clause stating bidder proposing to use 
Govt. property “SHALL NOT include in its offer any ‘Rental Fee’ or 
‘Use Charge’ for use of such property’’ complied with terms of clause, 
notwithstanding written permission to use facilities was granted after 
bid opening, since facilities contract did not require use approval prior 
to bidding and, therefore, facilities contract constituted adequate ap- 
proval for use of Govt. facilities in possession of bidder on rent-free basis... 335 
Special tooling 
Low bid on Fin Assemblies that indicated Govt-owned special tooling 
would be used and included pursuant to “‘Research and Production 
645 i Property and Special Tooling’’ provision of invitation for bids (IFB) 
: list of tooling identified as to part number, acquisition cost, and age, 
but did not include written permission to use tooling, or information as 
to anticipated amount of tooling to be used and rental fee, was erro- 
neously evaluated as nonresponsive bid as special tooling is not defined 
as “facility”? in par. 13-101.8 of Armed Services Procurement Reg. 
and IFB did not require permission to use tooling, and since omitted 
information could be calculated from bid, deviation is minor one that 
may be waived. Therefore, it is recommended that contract awarded 
be terminated for convenience of Govt. and low bid considered for award_ 62 
Invitation defective 
Invitation for bids soliciting Attitude Indicators for 2-year period 
that included items for definite and estimated quantities, and First 
Article Test Report which was not to be separately priced, but omitted 
the technical data specification for determining cost of spare parts, 
694 maintenance, etc., of indicators was an inadequate invitation and was 
properly canceled pursuant to 10 U.S.C. 2305(c) and par. 2-404.1(b) (i) 
of ASPR, since omission precluded consideration of all cost factors as 
required by ASPR 2-404.1(b) (iv), and therefore the minimum needs of 
Govt. not having been met, reason for cancellation of the inadequate 
invitation was cogent. Moreover, reinstatement of original invitation 
to permit data package to be offered would be prejudicial without in- 
suring the standing of bidders would remain unchanged----_--....----- 426 
Negotiation. (See Contracts, negotiation, evaluation factors) 
Options 
Price omission 
Low bid that failed to quote unit price on option items under invita- 
tion for radar transponders that stated offers would be evaluated ‘‘ex- 
clusive of the option quantity” is not nonresponsive bid. If IFB had 
specified that option prices may not exceed basic bid prices or established 
467 some other standard for option prices, Govt. would be deprived of 
valuable benefit if option could not be exercised, or if Govt. intended to 
exercise option, or portion of it, at time of award, bid omitting option 
prices would be nonresponsive. However, IFB did not establish ceiling 
for option prices or provide for including them in bid evaluation; there- 
fore, failure to quote option prices is not material deviation since there 
is substantially no difference between bid with an unreasonably high 
option price and bid without any option price..........------------- 528 
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BIDS—Continued 

Evaluation—Continued 

Two-step procurement. (See Bids, two-step procurement, evaluation) 
Failure to furnish something required. (See Contracts, specifications, 

failure to furnish something required) 
Forms. (See Bids, bid forms) 
Government equipment, etc. 

Evaluation, (See Bids, evaluation, Government equipment, etc.) 
Information status 

Submitted after bid opening 

Low bid submitted on “brand name” basis under small business set- 
aside requiring component parts of tent frames and doors to be furnished 
on “Brand Name or Equal’ basis is not nonresponsive bid because 
bidder secured price quotations on parts after bid opening and after 
contracting agency had contacted manufacturer—which according to 
record was not improper interference—as bid on its face complied in all 
material respects to invitation for bids, and fact that bidder could not 
anticipate furnishing brand name item at bid opening time is matter of 
responsibility and not bid responsiveness for significant time to deter- 
mine ability to perform is not at bid opening time but at time of 
scheduled performance, and contractor if unable to perform would be 
subject to default termination and liability for excess costs 


Joint ventures. (See Joint Ventures) 
Labor stipulations. (See Contracts, labor stipulations) 
Labor surplus area performance. (See Contracts, awards, labor surplus 

areas) 
Late 

Hand-carried delay 

A hand-carried bid which was placed in wrong box near bid opening 
room more than hour before scheduled bid opening time, which if 
opened on schedule would have been low bid, was properly considered 
not to be late bid within meaning of par. 2-303.5 of Armed Services 
Procurement Reg.—determination consistent with 34 Comp. Gen. 150— 
as Govt. due to vagueness of employee’s directions and unidentified 
change in location of bid box was primarily responsible for misdelivery, 
notwithstanding lack of good judgment in depositing bid. Therefore, bid, 
responsive both as to method and timeliness of submission, may be con- 
sidered for award without violating spirit and interest of maintaining 
integrity of formal bid advertising system 

A hand-carried sealed bid delivered after bid opening officer began to 
open first bid may not be considered on basis corridor clock upon which 
messenger relied was 2 minutes earlier than special clock in bid opening 
room, which is regulated by Western Union to accurately reflect Naval 
Observatory time, since there is no reason to assume corridor clock 
reflected local time specified in invitation for bids and special clock did 
not and, therefore, bid opening officer properly relied on special clock 
in designating bid opening time had arrived. Furthermore, notwith- 
standing it would be in best interest of Govt. to consider rejected bid, 
pars, 2-303.1 and 2-303.5, ASPR, prohibiting consideration of late 
bids are regulations that must be strictly construed and enforced in 
order to maintain integrity of competitive bidding system 





BIDS—Continued 
Late—Continued 
Mail delay evidence 
Certified mail 


Low bid to re-roof several plant buildings sent by certified air mail 
which was not timely received, but telegram reducing bid price was, 
properly was considered for award as requirements of sec. 1—2.303 of 
the FPR were satisfied since late receipt of bid was due solely to delay 
in the mails, and initialed, certified mail receipt issued indicated bid 
should have been timely received, and notwithstanding omission of 
symbol “AIR MAIL” from bid envelope. Envelope was received as part 
of “airmail bundle” and should have been dispatched as airmail and 
delivered on time, for omission of legend where sufficient airmail postage 
was attached does not mean envelope was handled as ordinary mail, 
for fact postal regulations require use of the symbol does not preclude 
designating mail as “‘airmail’’ by other acts of sender 


Negotiated procurement. (See Contracts, negotiation, late proposals 
and quotations) 
Telegraphic modifications 
Propriety of consideration 
Telegram that reduced both base and additive alternate bids and 
completed information omitted from initial bid respecting subcontractor 
listing which was telephoned to contracting agency 6 minutes before 
bid opening, was promptly transcribed and hand carried to contracting 
officer, and later confirmed by Western Union, is acceptable modification 
pursuant to FPR 1-2.304. Furthermore, failure to indicate whether 


prices were to be reduced “‘by” or “to” dollar amounts listed created no 
ambiguity, for ambiguity exists only when terms of bid are subject to 
two or more reasonable interpretations, whereas reducing prices “by” 
amounts specified brought prices in line with other bids and Govt.’s 
estimate. Also telegraphic abbreviation combining two categories of 
subcontracting work was properly interpreted to cover both categories 
and to satisfy requirement that bid identify subcontractor to be used in 


Actual or constructive knowledge effect 


Contract awarded low bidder under invitation for bids soliciting serv- 
ices to clean exhaust ducts for 1 year that was inconsistent as specifica- 
tions required two cleanings and bid schedule four is not binding contract, 
notwithstanding ‘‘Order of Precedence’’ clause prescribed schedule would 
prevail in case of inconsistency since before notice of award was mailed 
inconsistency was discovered and bidder alleged its bid was based on two 
services per year. Had discrepancy been discovered after valid award 
had been consummated or had contracting officer had actual or con- 
structive notice of error, four cleanings would be required, but as bidder 
was not afforded opportunity to prove its alleged error, no valid con- 
tract came into being with mailing of notice and purported contract 
should be rescinded 
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BIDS—Continued 

Mistakes—Continued 

Allegation after award. (See Contracts, mistakes) 

Allegation withdrawal 

Award of contract 

Award of construction contract to low bidder who withdrew allega- 
tion of error, confirmed original bid price, and requested award on basis 
of its low submitted bid is proper where submitted worksheets do not 
support error alleged or established intended bid price was something 
other than amount bid and, therefore, error alleged is considered judg- 
mental error that may not be corrected or serve as basis for withdrawal 
of bid. Furthermore, low bidder in confirming its bid price, waived 
underaddition error found by contracting officer, and no other error 
having been alleged by bidder, U.S. GAO will not conduct complete 
review of workpapers, for any discrepancies that may be found would 
not establish errors if bidder contended otherwise 


Correction 
Nonresponsive bid 

Where principal named in bid bond was joint venture which included 
corporation that was only entity named in low bid, statements and 
affidavits submitted after bid opening, to evidence that mistake had 
been made and bidder intended to be named in bid was joint venture, 
may not be accepted to make nonresponsive bid responsive by changing 
name of bidder. Alleged mistake is proper for consideration only when 
bid is responsive at time of submission, and bid submitted not having 
met terms of invitation for bids which required bid guarantee to be sub- 
mitted in proper form and amount by time set for opening of bids, it 
would not be proper to consider reasons for nonresponsiveness of bid, 
whether due to mistake or otherwise 


Still lowest bid 

An error in addition of subcontract column on final summary and 
estimate sheet of bid submitted under invitation issued for construction 
of VA hospital addition may be corrected and bid still low bid considered 
for award, notwithstanding that although preliminary estimate sheets 
were initialed and dated to indicate when and by whom prepared and 
checked, final summary and estimate sheet does not contain such infor-. 
mation since documentary evidence submitted to prove error indicates 
figures inserted in final summary and estimate sheet, particularly the 
erased and reentered figures, represent actual subbids or estimates and 
substantiates entries were made before bid submission, and evidence 
establishing both mistake and actual bid intended meets requirements 
for correction of an error in bid price prior to award 


Intended bid price uncertainty 
Correction 
Inconsistent with competitive bidding system 

Determination by contracting agency that although low bidder on 
military housing construction project had made bona fide mistake, 
but in absence of clear and convincing evidence of bid actually intended 
bid may not be modified but only withdrawn as degree of proof required 
to permit correction is much higher than that required to justify with- 





BIDS—Continued 
Mistakes—Continued 
Intended bid price uncertainty—Continued 
Correction—Continued 
Inconsistent with competitive bidding system—Continued 

drawal of bid, is question of fact made pursuant to authority delegated 
by U.S. GAO to administrative agencies, subject to GAO review, and 
review of data furnished in support of alleged error evidences determina- 
tion was reasonable, for there is nothing inconsistent in fact data sub- 
mitted proves existence of mistake but does not meet standard of proof 
required to establish bid intended 


Nonresponsive bid 
Mistake procedure use to correct 

Although under par. 2-406.1 of Armed Services Procurement Reg. 
apparent mistake in bid must be verified, confirmation of bid cannot 
make nonresponsive bid responsive. However, notwithstanding erro- 
neous statement of contracting officer that verification of low bid 
made it responsive bid since bid was responsive on its face, rejection of 
bid is not required, but remedial action is recommended to insure bid 
mistake procedure is not used for determining whether bid is responsive 


Unit price v. extension differences 
Decimal point misplaced 
Correction of bid in accordance with invitation for janitorial services 
that provided “in case of error in extension of price, unit price will 
govern,” which displaced bid from low to second place was proper, for 


bidder’s contention its bid price was firm and price intended, and that 
errors in placement of decimal points in unit prices were clerical errors 
to be waived as minor informalities under par. 2-405 of Armed Services 
Procurement Reg. (ASPR) is not acceptable where contracting officer 
found it impossible to tell whether misplaced decimal points occurred 
in unit price figures or multiplication performed to compute price exten- 
sion and, therefore, errors are not apparent within meaning and intent 
of ASPR 2-406.2 to permit correction of unit prices and award contract 
on basis of low total price 


Verification 
Acceptance of bid unwarranted 

Even though obvious error of quoting two-color printing job at one- 
third price of same job printing in one color in response to invitation for 
printing weekly newspaper for Naval Weapons Center, China Lake, 
California, was verified as correct by low bidder, bid should not have 
been accepted for acceptance gave ostensible low bidder option to with- 
draw its bid, request bid correction, or insist upon correctness of its bid 
despite ridiculously low price quoted on two-color job, and preservation 
of fairness in competitive system precludes giving bidder right to make 
such election after results of bidding are known. Although correction of 
erroneous item displaced low bid, since only other bidder was non- 
responsive, directed cancellation was withdrawn in B—174592, Apr. 27, 
1972, as being in best interests of Govt. 
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BIDS—Continued 
Modification 
Telegraphic modifications 
Late. (See Bids, late, telegraphic modification) 


Negotiated procurement. (See Contracts, negotiation) 


Novation agreements 

Effect on bid status 

When low bidder under two invitations for bids on fuzes, one labor 
surplus set-aside, ceased operations due to lack of funds and liens placed 
against it, awards should not have been made to successor in interest 
under novation agreement entered into after bid opening since bidder 
acquires no enforceable rights by submitting bid, and, therefore, awards 
made were prejudicial to other bidders. This ruling is in accord with 
43 Comp. Gen. 353, at page 372, concerning transfer of rights in nego- 
tiated procurement, and since it is case of first impression, as neither 
Anti-Assignment Act, 41 U.S.C. 15, nor par. 26-402, ASPR, re third 
party interests, apply, contracting officer lacked precedent guidance 
and good faith awards will not be disturbed, but rule will be applied in 
future procurements 


Omissions 
Failure to bid on all items 


Low bid that omitted price of “Environmental Protection” item 
contained in IFB to repair portion of Mississippi River banks, a price 
bidder alleges was included in basic bid price, is nonresponsive bid that 
may not be considered for award, for although environmental work could 
have been treated as inherent part of job, it was regarded as material 
and listed as separate item calling for separate price and, therefore, 
omission should not be waived as minor informality. To do so would 
ignore rule that where there is any substantial question as to whether 
bidder upon award could be required to perform all of work called for if 
he chose not to, integrity of competitive bid system requires that bid 
be rejected as, at least, ambiguous unless bid otherwise affirmatively 
indicates that bidder contemplated performance 


Information 
Qualified products information 


Under invitation for bids providing for award of guaranteed minimum 
requirements type contract for power tools that contained Qualified 
Products clause and provided space for manufacturer’s name, QPL test 
or qualification reference number, but not for product designation, 
failure to furnish product designation does not require rejection of bid 
since, although omitted information is useful in identifying whether an 
item is on applicable QPL, it is not essential as manufacturer’s name 
and QPL test numbers furnished by bidder suffice for locating appro- 
priate item on QPL, and task of tracing »n item imposes no undue 
burden on contracting agency. Therefore, there is nothing in omission 
of product designation to equate with failure to identify 





BIDS—Continued 
Options 
Aggregate v. separable items, prices, etc. 
Component v. unit price differences 


A bid that offered an aggregate of component prices that exceeded 
unit prices for vehicular lighting kits solicited under invitation that 
included options to purchase additional kits and kit components “up 
to 100 percent’ and provided for award at kit unit prices is nonrespon- 
sive bid, and defect may not be corrected on basis other bidders will not 
be displaced since award will not be made at component prices, for accept- 
ance of bid may not result in the lowest cost should Govt. exercise option 
for component parts. Fact that deviation is considered material does not 
mean solicitation was ambiguous because component option was for 
indefinite quantity, “up to 100 percent,” as bidders had responsibility 
of submitting competitive bids that would allow for recovery of costs 


and reasonable profit regardless of extent to which the option was 
exercised 


Delivery requirements 


Under invitation for bids to furnish bomb bodies that included option 
for additional quantities; that permitted accelerated delivery if scheduled 
requirements were met; and that provided for first article approval 
waiver, and consideration of transportation costs and value of use of 
rent-free Govt-owned equipment and tooling, award on basis of ac- 
celerated delivery to low bidder on initial quantity properly did not 
consider fact that option price was higher, since exercise of option 
simultaneously with award was not contemplated and market would 
be tested before option was exercised and, moreover, bid is not con- 
sidered to have been nonresponsive because option delivery rate was 
based on accelerated rate, and rental factor had been computed at 
accelerated delivery rate without regard to extended use of Govt. 
property under prior contract 


Exercise of option. (See Contracts, options) 
Peddling. (See Contracts, subcontracts, bid shopping) 
Personal services. (See Personal Services) 

Prebid conference effect 


Provisions of pars. 3-504 and 3-504.2 of Armed Services Procurement 
Reg. which set forth procedure for preproposal conferences do not pre- 
clude conducting more than one preproposal conference or site survey 
so long as offerors are treated equally and supplied substantially similar 
information. Therefore, where no additional information to that dis- 
closed at original site survey was presented at later site survey under 
two-step procurement conducted for benefit of successful offeror unable 
to be represented at preproposal conference and site survey, there is 
no. basis for holding there was noncompliance with provisions 
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BIDS—Continued 

Preparation 

Costs 

Subcontractors 

Unless prime contractor is acting as purchasing agent, bid protest 
procedures of U.S. GAO do not provide for adjudication of protests 
against subcontract awards made by prime contractors. Furthermore, 
where award of subcontract has been made and neither fraud nor bad 
faith on part of contracting officer in approving award is alleged, pos- 
sibility of finding adequate justification to support cancellation of sub- 
contract is so remote that consideration of such protests under GAO’s 
bid protest procedures would be unwarranted. However, in audit of 
prime contract, attention will be given to any evidence indicating cost 
to Govt. was unduly increased because of improper procurement actions 
by prime contractor. Furthermore, when prime contractor is not acting 
as Govt. agent, bid preparation expenses of subcontractor are not 
reimbursable 


Prices 

Misplaced 

Low bidder who does not qualify for waiver of first article require- 
ments offered to previous suppliers of fueling at sea probes and receivers 
but inadvertently entered bid prices in waiver space and inserted dashes 
in area reserved to bidders that were not eligible for first article waiver 
has not submitted nonresponsive bid per se as dashes have no firm 
meaning apart from entire context in which used and examination of 
entire bid demonstrates entries were erroneous and intent was to bid 
on basis of first article contractor testing and, although, not for correc- 
tion as bid mistake, error is supported by fact low bidder did not identify 
prior contracts under which first articles on production samples had been 
furnished or indicate delivery time advancement in event of waiver, 
and inserted subitems not applicable to first article waiver 


Supplier’ s prices 
Quoted after bid opening 

Low bid submitted on “brand name” basis under small business set- 
aside requiring component parts of tent frames and doors to be furnished 
on “Brand Name or Equal” basis is not nonresponsive bid because 
bidder secured price quotations on parts after bid opening and after 
contracting agency had contacted manufacturer—which according to 
record was not improper interference—as bid on its face complied in all 
material respects to invitation for bids, and fact that bidder could not 
anticipate furnishing brand name item at bid opening time is matter of 
responsibility and not bid responsiveness for significant time to determine 
ability to perform is not at bid opening time but at time of scheduled 
performance, and contractor if unable to perform would be subject to 
default termination and liability for excess costs 


Unprofitable 


Allegation that low bidder submitted bid on which he will incur loss 
is for referral to Secretary of department involved with advice that it 
should be considered by procuring activity in determining whether bidder 
is responsible bidder for procurement 
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ze BIDS—Continued Page 

Qualified 

“Entry into plant’’ requirement 

“Entry into plant” requirement in request for proposals that would 
permit Govt. personnel to observe and consult with contractor during 
performance of manufacturing flyers’ helmets solicited by Defense 
Supply Agency is essential requirement and offer of manufacturer who 
developed helmet that did not extend access to its plant was nonrespon- 
sive and properly rejected, for in addition to its license agreement with 
manufacturer, Govt. not only wanted to test contractor’s ability to 
manufacture helmet, but also adequacy of specification in mass produc- 
tion. Moreover, mere allegation of possible divulgence of trade secrets 
in violation of confidential relationship does not warrant intervention 
of U.S. GAO in award process where adequate safeguards exist against 
improper disclosure of proprietary information................-.-. 476 


03 Qualified products. (See Contracts, specifications, qualified products) 
Request for proposals. (See Contracts, negotiation, request for proposals) 
Sales. (See Sales) 
Samples. (See Contracts, specifications, samples) 


Signatures 

Multiple bids 

Fact that both low and high bids to construct administrative building 
at Govt. installation were signed by same individual does not require 
rejection of low bid where evidence shows multiple bids were submitted 
for legitimate business reasons and submission of both bids was not 
attempt to circumvent statutory or regulatory requirements or to prej- 
udice either U.S. or other bidders. Furthermore, it is immaterial whether 
prices quoted were discussed by concerns before submitting separate 

52 bids, for any discussion would not constitute reasonable basis for con- 

cluding that conspiracy had been entered into to eliminate competition 
SIGUE See Pen 665 chen cadcccsdeucnaadesgeeeunauesssanan 403 


Site surveys 


Provisions of pars. 3-504 and 3-504.2 of Armed Services Procurement 
Reg. which set forth procedure for preproposal conferences do not pre- 
clude conducting more than one preproposal conference or site survey 
so long as offerors are treated equally and supplied substantially similar 
information. Therefore, where no additional information to that dis- 
closed at original site survey was presented at later site survey under 
two-step procurement conducted for benefit of successful offeror unable to 
be represented at preproposal conference and site survey, there is no 
basis for holding there was noncompliance with provisions--_........- 85 


187 Small business concerns 


Contract awards. (See Contracts, awards, small business concerns) 
Specifications. (See Contracts, specifications) 


255 








878 INDEX DIGEST 


BIDS—Continued 


Subcontracts 
Applicability of Federal procurement rules 


While prime contractor under Atomic Energy Commission (AEC) 
operating type contract is not bound by statutory and regulatory 
requirements that govern direct procurement by Govt., AEC Procure- 
ment Reg. 9-59.002 provides for AEC review of cost-type contractors’ 
procurement systems and methods, as well as review of individual 
procurement actions and, therefore, there is no basis to question procure- 
ment determinations made under rules applicable to such AEC contracts 
or under rules governing direct Federal procurements in connection with 
evaluation of bids submitted under invitation for bids issued by AEC 
prime contractor for installation of mechanical, electrical, and HVAC 


Bid forms 
Copy requirements 

Failure of successful bidder under invitation for bids issued by Govt. 
prime contractor to comply with requirement that proposals be sub- 
mitted in triplicate was minor deviation which properly was waived 
pursuant to sec. 1-2.405(a) of Federal Procurement Regs. Furthermore, 
single copy submitted by bidder was made available by prime contractor 
for examination by any interested party at time of bid opening 


Bid shopping. (See Contracts, subcontracts, bid shopping) 
Evaluation 
Affirmative action programs 


Award by Atomic Energy Commission prime contractor, whose 
invitation for bids to install mechanical, electrical, and HVAC systems 
had been amended to provide for certification coverage under Pittsburgh 
Plan and for submission of affirmative action plan embodying goals and 
timetables of minority utilization, to bidder who had certified that it 
was signatory of Pittsburgh Plan but did not submit affirmative action 
plan rather than to low bidder who although acknowledging amendment 
did not comply with its requirements was proper since certification will 
bind successful bidder to comply with affirmative action plan conditions 
imposed in invitation, and affirmative action plan objectives could not 
be waived as minor informalities as it would have been improper after 
bid opening to afford low bidder opportunity to correct bid deficiency _-_ 


Surplus property. (See Sales) 
Transfers 

Propriety 

When low bidder under two invitations for bids on fuzes, one labor 
surplus set-aside, ceased operations due to lack of funds and liens placed 
against it, awards should not have been made to successor in interest 
under novation agreement entered into after bid opening since bidder 
acquires no enforceable rights by submitting bid, and, therefore, awards 
made were prejudicial to other bidders. This ruling is in accord with 43 
Comp. Gen. 353, at page 372, concerning transfer of rights in negotiated 
procurement, and since it is case of first impression, as neither Anti- 
Assignment Act, 41 U.S.C. 15, nor par. 26-402, ASPR, re third party 
interests, apply, contracting officer lacked precedent guidance and good 
faith awards will not be disturbed, but rule will be applied in future 
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BIDS—Continued 
Two-step procurement 
Evaluation 
Overliteral interpretation of first-step 


Rejection of first-step proposal of two-step advertisement to supply 
and assemble all components of firefighting truck to be furnished by 
Govt. for failure to respond to problem of tailgate interference even 
though evaluation report did not require a response, identified problem, 
and provided solutions, and otherwise technical offer was acceptable, 
was based on overliteral interpretation of first-step procedure designed to 
be flexible, similar to negotiated procurement and to evaluate potential 
bidder’s ability to meet specifications; in fact letter request for technical 
proposals advised first-step offerors that it realized all design factors 
could not be detailed in advance. Therefore, since first-step proposal 

29 should not have been summarily rejected, second-step invitation should 
be canceled with all qualified offerors, including rejected one, allowed to 
ee le II oan ot cecchincaxeccmnacnngksecsgukunene 592 


First-step 

Purpose 
Since only offeror in addition to incumbent contractor responding 
to request for technical proposals under two-step procurement for 
29 installation of telecommunications system overseas, who in answering 
questions posed after evaluation of offers indicated risk incident to site 
could not be assumed without surveying site, was erroneously determined 
to be nonresponsive and was improperly denied opportunity to partici- 
pate in second-step inviting prices notwithstanding by then site had 
been surveyed, contracting officer’s subsequent determination to make 
procurement competitive and permit rejected offeror to submit tech- 
nically acceptable proposal was in line with first step’s intended purpose 
of fostering competition, and offeror should be allowed to compete in 


second step as sole source award to incumbent contractor would not be 
Is dct Actes hana hes bana oie patladen hie diate cinalomrnaistmana 372 


Preproposal conferences and site surveys 


Provisions of pars. 3-504 and 3-504.2 of Armed Services Procurement 
Reg. which set forth procedure for preproposal conferences do not pre- 
clude conducting more than one preproposal conference or site survey so 

399 long as offerors are treated equally and supplied substantially similar 
information. Therefore, where no additional information to that dis- 
closed at original site survey was presented at later site survey under 
two-step procurement conducted for benefit of successful offeror un- 
able to be represented at preproposal conference and site survey, there 
is no basis for holding there was noncompliance with provisions- ------ 85 

Specifications 

Revision 
Formal amendment requirement 

Although prior to issuance of second step of two-step procurement 
for design, fabrication, and installation of defense test chamber, formal 
amendment to letter request for technical proposals should have been 
issued to cover revisions in specifications as required by par. 3-805.1(e) 
of Armed Services Procurement Reg. in order to give acceptable offerors 





145 
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BIDS—Continued 
Two-step procurement—Continued 
Specifications—Continued 
Revision—Continued 
Formal amendment requirement—Continued 
opportunity to modify their proposals, contract awarded will not be 
disturbed for omission was not prejudicial as technical proposals of 
offerors who during negotiations under first-step of procurement had 
made their propossls acceptable indicate offerors prior to bidding on 
sécond-step had ample opportunity to intelligently consider specifications 
revisions and thus in effect had incorporated them in their second-step 
bid. However, recurrence of circumstances of this procurement should 


Technical proposals 
Multiple 
Specification compliance 


In two-step procurement, where pursuant to par. 2-503.1(a)(x) 
of Armed Services Procurement Reg., letter request for proposals 
authorized and encouraged offerors to submit multiple technical pro- 
posals presenting basic approaches, offerors because of flexibility of 
procurement need only submit proposals which comply with basic 
requirements of specifications rather than proposals based on strict 
compliance with all details or specifications, and it is responsibility of 
procuring agency to determine acceptability of technical proposal 


Use basis 
Specifications deficient 


Determination of how best to satisfy Govt.’s requirements is within 
ambit of sound administrative discretion, subject to compliance with 
law and implementing regulations, and as Govt.’s authority to purchase 
is broad and comprehensive, extending not only to subject matter of 
purchase but also to mode of purchase, two-step formal method of pro- 
curement prescribed by par. 2-502(a)(i) may be used when specifications 
are not sufficiently definite and complete 


Unbalanced 
Discounts 


Requirements award under IFB soliciting base and alternate bids for 
motor vehicle parts pursuant to concept of contractor-operated on-base 
parts store, which asked for separate discounts in base bid on common 
and captive parts and single discount in alternate bid on parts, should 
be terminated for convenience of Govt. and award offered to low bidder 
on base bid since bidder’s failure to bid on alternate items did not justify 
rejection of its low base bid as bid covered all work contemplated, nor is 
bid invalid because 90% discount was offered on captive parts, as 
unusually high discount does not evidence submission of unbalanced 
bid, mistake, or future intent to transfer parts during contract perform- 
ance to lower common parts category. Moreover, in absence of 1FB 
provision, it was inappropriate in evaluation of alternate bid to consider 
unliquidated cost reduction to administer one discount 
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BOARDS, COMMITTEES, AND COMMISSIONS 
Compensation 
Aggregate limitation 


Members of National Advisory Committee established by sec. 
7(a) of Occupational Safety and Health Act of 1970, which provides for 
members to be compensated in accordance with 5 U.S.C. 3109, may not 
be paid salaries in excess of rates prescribed for grade GS-15 since sec. 
3109 limits payment to experts and consultants to per diem equivalent of 
highest rate payable under General Schedule salary rates established for 
Federal employees. Experts and consultants of advisory committees, 
appointed under sec. 7(b) to assist in standard setting functions, for 
whom sec. 7(c)(2) prescribes grade GS-18, may not be paid in excess 
of grade GS-15, unless they qualify under rule in 43 Comp. Gen. 509, 
to effect that exception to grade GS-15 limitation may be made only 
when limitation on number of positions authorized for grade GS-18 is 


Under combined sealed bid-auction timber sale, failure of high 
bidder to furnish bid bond with its seal bid submitted to qualify for 
oral bidding—failure corrected before oral bidding began—was minor 
informality, and defect having been remedied, high bid was properly in- 
included in oral bidding. Even if secs. 1-2.404-2(5)(f) and 1-10.103-4 of 
Federal Procurement Regs. requiring rejection of bids to furnish goods 


or services when bid bond is not furnished applied to timber sales, 38 
Comp. Gen. 532, incorporated in procurement regulations, should not 
be made applicable to timber sale since sealed bids only qualified bidders 
to participate in oral bidding and no competitive advantage accrued 
prior to oral bidding as no bidder knew whether any other bidder would 
submit oral bid in excess of his, or any other bidder’s sealed bid price -- - - 


Penal sum omitted 


Criteria for determination that bid bond submitted with bid is 
sufficient is whether surety intends to be obligated for sum certain and 
objectively manifests such an intent. Therefore, where bid bond ac- 
companying low bid omitted penal sum required by invitation but 
surety signed and sealed bond, which was referenced to specific invita- 
tion that bid was submitted on, rejection of low bid was erroneous and 
bid should be reinstated since surety knew extent of obligation under- 
taken and in issuing bond manifested intent to be bound in required 


Principal not bidder 


Where principal: named in bid bond was joint venture which included 
corporation that was only entity named in low bid, statements and 
affidavits submitted after bid opening, to evidence that mistake had 
been made and bidder intended to be named in bid was joint venture, 
may not be accepted to make nonresponsive bid responsive by changing 
name of bidder. Alleged mistake is proper for consideration only when 
bid is responsive at time of submission, and bid submitted not having met 
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BONDS—Continued 
Bid—Continued 
Principal not bidder—Continued 
terms of invitation for bids which required bid guarantee to be sub- 
mitted in proper form and amount by time set for opening of bids, it 
would not be proper to consider reasons for nonresponsiveness of bid, 
whether due to mistake or otherwise 


Sufficiency 

Bid bond submitted in required amount of $52,351.58, which con- 
stituted 20% of bid total ($261,757.90), but attachment to bond limited 
surety’s obligation to amount not to exceed $50,000, is valid bond that 
binds surety in amount of $50,000, and low bid may be considered, not- 
withstanding bond did not equal required penal amount, since pursuant 
to sec. 1-10.103-4(b), FPR, when amount of bid guarantee equals or is 
greater than difference between bid price and price in next higher ac- 
ceptable bid ($272,956), failure to submit sufficient bid guarantee may 
be waived. Although general rule is that agent who exceeds his author- 
ity may not bind principal, where difference between contract as au- 
thorized and contract as made is difference in amount, exception is 
recognized and principal is liable upon contract as it was authorized. 
B-148309, Mar. 19, 1962, overruled 


Supply v. construction contracts 
Combination 


Use of annual bid bond that is applicable to supplies and services 
which low bidder has on file with contracting agency in procurement 
of hydrogenerator to be installed and tested in lieu of payment and 
performance bonds specified in invitation for bids—bonds generally re- 
quired only on contracts involving construction as opposed to contracts 
for supplies and services—is approved as being legally sufficient to ob- 
ligate surety as contract contemplated consisting of only 25 percent con- 
struction falls within meaning of supply and service contract contained 
in sec. 1-12.402-1(a), FPR, and sec. 1-12.402-2 prescribes that labor 
standards need not apply to contracts predominantly for noncon- 
struction work. Furthermore, failure of bidder to use proper standard 
form 34, where difference in forms is not one of substance, may be waived 
as minor informality pursuant to FPR 1-2.405 


Performance 

Reduction 

Consideration 

Failure of low offeror to submit performance bond equal to 100 per- 
cent of contract price by time of contract award under request for pro- 
posals to construct mail facility that made furnishing of bond condition 
of contract and not condition precedent to award does not affect validity 
of contract since acceptance of late performance bond reflects long- 
standing practice that permits furnishing of Miller Act bonds up to 
time of contract performance, and general bond condition was met 
albeit in lesser percentage amount with valuable consideration of price 
reduction moving to Govt. However, procurement should have been 
resolicited to reflect lesser penal amount, and future procurements 
should consider all statutory and regulatory bonding requirements, as 
well as proposed guarantee provisions in pars. 18-801 and 10-102.4, 





BUY AMERICAN ACT 

Applicability 

Contractors purchases from foreign sources 

Items not for inclusion in contract performance 

Since award by a Govt. joint venture prime contractor of subcontract 
to Canadian firm for mobile office units manufactured in Canada for its 
own use while constructing an anti-ballistic missile site in Montana was 
not subject to Buy American Act, 41 U.S.C. 10a-d, award did not violate 
the act nor the ASPR, notwithstanding any adverse effect on domestic 
trailer industry. Not only does act not apply to contractor’s purchases 
for his own use, as they are not to become permanent part of structure 
being constructed for Govt., mobile units are not considered components 
of construction material as defined in Buy American clause of contract, 
which conforms to act, and procurement regulations, nor do they con- 
stitute end products acquired for public use as contemplated by the act_ 


Bids. (See Bids, Buy American Act) 


Waiver 

Public interest 

Procurement of tire chain assemblies having been included in items 
covered by U.S.-Norway Memorandum of Understanding Relating to 
Procurement of Defense Articles and Services (MOU), invitation for 
bids on item properly included notice of potential Norwegian source com- 
petition and duty-free Norwegian end product clauses. Therefore, con- 
tracting officer upon finding low bid of Norwegian firm acceptable is re- 
quired under MOU agreement to request waiver of Buy American Act 
restrictions as being in public interest pursuant to 41 U.S.C. 10d, and 


since waiver will have no impact on Balance of Payments, and exempts 
import duty as evaluation factor, thus exempting additional 10 percent 
levy imposed by Presidential Proclamation 4074 of Aug. 15, 1971, upon 
issuance of waiver, award may be made to low Norwegian bidder, if 
responsible, prospective contractor 


CANAL ZONE GOVERNMENT 
Medical and educational services furnished 
Dependents 
Children 


Term “‘dependent’’ as used in sec. 105 of Civil Functions Appropria- 
tion Act, 1954, as amended (2 C.Z. Code 232), which authorizes payment 
to Canal Zone Govt. of unrecoverable costs from employees of U.S. and 
their dependents for education and hospital and medical care furnished, 
in absence of statutory or valid regulatory definition of phrase ‘‘de- 
pendent child,’’ may be construed in accordance with definition in 
Black’s Law Dictionary and, therefore, ‘dependent child” need not 
mean child under age of 21. However, as statement on invoice for medical 
services furnished daughter of Federal employee that she is ‘full-time 
student under 23 years of age” does not automatically establish de- 
pendency, and amount billed is not represented as unrecovered cosis 
from employee or dependent, as required by statute, invoice may not be 
certified for payment. 
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CARRIERS 

Communications 

Statutes of limitation 

Claim submitted by Western Union Telegraph Company within 10- 
year limitation period for filing claims with U.S. GAO for services denied 
administratively on basis claim was barred by 1-year limitation of action 
provision in Communications Act, 47 U.S.C. 415(a), is cognizable under 
31 U.S.C. 71 and 236, as time limitations for commencement of “‘actions 
at law” prescribed by Communications Act and Interstate Commerce 
Act do not affect jurisdiction of GAO unless specifically provided by 
statute, and 3-year limitation for filing transportation claims with GAO 
prescribed by sec. 322 of Transportation Act, as amended, 49 U.S.C. 
66, does not affect right of firms providing service under Communica- 
tions Act to have their claims considered by GAO if presented within 10 
full years after dates on which claims first accrued 


CERTIFYING OFFICERS 

Submissions to Comptroller General 

Timeliness 

Where request for decision on propriety of payment made is sub- 
mitted by official whose status as certifying officer authorized to submit 
to Comptroller General question of law involved in payment on specific 
voucher presented to him for certification prior to payment, which 
voucher must accompany submission, is doubtful and, normally, payment 
having been made, such request would not be considered, since problem 
presented is of recurring nature, decision requested was addressed to head 
of department concerned under broad authority in 31 U.S.C. 74, pur- 
suant to which decisions are rendered to heads of departments on any 
question involved in payments which may be made by department 


CHECKS 

Payees 

Joint 

Divorce of payees 

Negotiation of joint income tax refund checks issued in names of di- 
vorced couple on basis of joint income tax return by claimant’s former 
wife, without his knowledge or permission, did not extinguish liability of 
U.S. or pass title to endorsing bank, who therefore is subject to reclama- 
tion proceedings, as, absent statute or court decision to contrary, joint 
payees may not be considered as one person or entity so that endorse- 
ments of both were required for negotation of checks. Moreover, Uni- 
form Commercial Code requires all joint payees must endorse and 
discharge negotiable instrument; and while code is not necessarily deter- 
minative with respect to Govt. checks, it should be followed to maximum 
extent practicable in interest of uniformity where it is not inconsistent 
with Federal interest, law, or court decisions. 50 Comp. Gen. 441 
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CHECKS—Continued 
Travelers 
Reimbursement 
Military personnel 


Reimbursement to members of uniformed services for cost of purchas- 
ing traveler’s checks, whether related travel is performed within or with- 
out U.S., may be authorized without regard to value of checks purchased 
in view of broad authority for reimbursement in connection with travel 
of members and their dependents, and Joint Travel Regs. amended 
accordingly, thus bringing reimbursement for cost of traveler’s checks 
for travel within U.S. in line with long recognition that cost of traveler’s 
checks incident to travel outside U.S. is valid expense. However, amend- 
ment of Standardized Government Travel Regs. to accomplish same 
uniformity in reimbursing civilian employees for cost of traveler’s 
checks is matter for consideration by Administrator of GSA 

CLAIMS 
Assignments 
Contracts 
Novation agreements 


When low bidder under two invitations for bids on fuzes, one labor 
surplus set-aside, ceased operations due to lack of funds and liens placed 
against it, awards should not have been made to successor in interest 
under novation agreement entered into after bid opening since bidder 
acquires no enforceable rights by submitting bid, and, therefore, awards 
made were prejudicial to other bidders. This ruling is in accord with 43 
Comp. Gen. 353, at page 372, concerning transfer of rights in negotiated 
procurement, and since it is case ef first impression, as neither Anti- 
Assignment Act, 41 U.S.C. 15, nor par. 26-402, ASPR, re third party 
interests, 2 pply, contracting officer lacked precedent guidance and good 
faith awards will not be disturbed, but rule will be applied in future 
procurements 


Validity of assignment 
Sale, etc., of business 
Transfer of Govt. contracts pursuant to novation agreement to 
successor in interest of contractor who ceased operations because of 
lack of funds and liens attached against it is valid and may be recognized 
since transfer of rights and obligations incident to sale or merger of 
contracting corporation or other entity does not constitute assignment 
in violation of Anti-Assignment Act, 41 U.S.C. 15, which rule is imple- 
mented by par. 26-402, ASPR, recognizing third party interest to Govt. 
contract where interest is incidental to transfer of all assets of contractor, 
or all of that part of contractor’s assets involved in performance of 
contract. 
Evidence to support 
Administrative records contrary to allegations 
Acceptance of administrative statements 


Rate tenders which offer reduced freight rates pursuant to sec. 22 
of Interstate Commerce Act (49 U.S.C. 22 and 317(b)) on Govt. traffic 
are continuing offers to perform transportation services for stated prices, 
and as continuing offers power is created in offeree to make series of 
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CLAIMS—Continued 


Evidence to support—Continued 
Administrative records contrary to allegations—Continued 
Acceptance of administrative statements—Continued 

separate contracts by series of independent acceptances until at least 30 
days written notice by either party to tender of cancellation or modifica- 
tion of tender is received. Therefore, where Military Traffic Management 
and Terminal Service maintains supplements canceling or modifying 
four rate tenders were not received and carrier insists they were mailed, 
question of fact is raised and administrative statements must be ac- 
cepted, and overcharges resulting from controversy are for recovery from 
carrier either directly or by deduction from any amounts subsequently 
due carrier as provided by 49 U.S.C. 66 


Federal Tort Claims Act. (See Torts, claims under Federal Tort Claims 
Act) 
Statutes of limitation. (See Statutes of Limitation) 


CLOTHING AND PERSONAL FURNISHINGS 

Special clothing and equipment 

Hazardous occupations 

Safety glasses 

Holding in 42 Comp. Gen. 626 that in absence of showing that em- 
ployee was unable to furnish prescription from which safety glasses 
could be made, or that prescription could not be made from glasses 
employee normally wears, cost of eye refraction examinations was not 
for payment by Govt. does not preclude such examinations where 
employee has not previously worn glasses or where it is administratively 
determined existing prescription is inadequate, and general practice of 
Air Force of providing refraction examinations under its occupational 
vision program established pursuant to 5 U.S.C. 7903 and 29 U.S.C. 
668(a) should be discontinued and AFR 160-112 amended to clarify 
that refraction examinations may be authorized at Govt. expense only 
where employee had previously not worn glasses or his present prescrip- 
tion or glasses are inadequate. 42 Comp. Gen. 626, clarified 


Safety necessity for expenditures by Government 

Purchase of protective clothing and equipment for personnel per- 
forming hazardous duty is not only authorized under 5 U.S.C. 7903, 
it is prescribed by sec. 19(a) of the Occupational Safety and Health 
Act of 1970, which establishes Federal safety program and provides 
that head of each Federal agency has the primary responsibility for 
determining protective clothing and equipment to be acquired at Govt. 
expense for the use of employees. Therefore, protective clothing and 
equipment for personnel operating snowmobiles under varying physical 
conditions over rough and remote forest terrain may be furnished by 
Govt. if purchase is determined to be necessary because of priority 
safety need established by operation of safety management program, 
regardless of whether or not procurement satisfies requirements of 
5 U.S.C. 7903 





COAST GUARD 

Reservists 

Disability determination 

As correction of military records pursuant to 10 U.S.C. 1552 is final 
and conclusive on all officers of U.S., except when procured by fraud, 
conclusion of Board for Correction of Military Records for Coast 
Guard that former Reserve member was not fit for duty on Nov. 19, 
1969; that Notice of Eligibility for Disability Benefits issued on that 
date when he was released from hospitalization occasioned by injury 
suffered while participating in official volley ball game should not have 
been canceled, even though he subsequently attended drills, and that 
he was disabled until discharged on Apr. 5, 1971, when he was found 
unfit for duty, entitles former Reservist to payment of pay and allow- 
ances, less drill pay, from Nov. 20, 1969, through Apr. 5, 1971, date of 
discharge, computed from Apr. 15, 1970, at increased rates established 
by E.O. 11525, and from Jan. 1, 1971, to date the discharge, at rates 
established by E.O, 11577 


COLLECTIONS 
Debt collections. (See Debt Collections) 


COMMISSIONS 
(See Boards, Committees, and Commissions) 


COMPENSATION 

Double 

Civilians on military duty 

Reimbursement 

Civilian employee serving in Hawaii under transportation agreement 
who as Army reservist is ordered, effective July 29, 1968, to active duty 
for training in U.S. and is granted military leave from July 18 to Aug. 
1, 1968 under 5 U.S.C. 5534, which is applicable to reservists and 
National Guardsmen, may be carried on civilian rolls beyond military 
reporting date; may be reimbursed pursuant to 5 U.S.C. 5724 on basis 
of administrative approval for travel of dependents and shipment of 
privately owned automobile to U.S.; and may be also under 5 U.S.C. 
5534 reemployed June 9, 1969, although released from active duty 
June 23, but employee entitled under 5 U.S.C. 6323 to 15 days military 
leave for single period of training, extending from 1 calendar year into 
next, having been granted military leave from July 18, to Aug. 1, 1968, 
may nut be granted military leave from June 9 to 23, 1969, but may be 
granted annual leave 


Concurrent military retired and civilian service pay 
Consultants 


Reduction in retired pay 


Retired Air Force major employed by two Govt. agencies as civilian 
consultant under excepted appointments—Intermittent—l-year ap- 
pointment in fiscal year 1969, which was extended for year, and another 
appointment in fiscal year 1970 with no time limitation, would if only 
one appointment were involved be entitled pursuant to Dual Compensa- 
tion Act of 1964, 5 U.S.C. 5532, to exemption from reduction of retired 
pay for no more than first 30-day period for which he received compensa- 
tion as expert regardless of fiscal year in which appointment was made 
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COMPENSATION—Continued 

Double—Continued 
Concurrent military retired and civilian service pay—Continued 
Consultants—Continued 
Reduction in retired pay—Continued 

or services performed. However, where two or more appointments are 
involved, exemption applies to first 30 days of work in each fiscal year 
during which retired officer received civilian pay, but officer having 
worked less than 30 days under both appointments in each fiscal year is 
not subject to reduction of retired pay 


Downgrading 

Saved compensation 

More than one downgrading action 

When employee is receiving retained rate of compensation based on 
special rate that is limited by formula in 5 U.S.C. 5337(b), increase 
under 5 U.S.C. 5303(d) in special rate of grade and step from which 
he was demoted is not regarded as increase provided by statute within 
meaning of 5 U.S.C. 5337(b), but retained rate prescribed for employee 
may be increased under general conversion rule in sec. 531.205(a) (3) of 
Civil Service Commission Regs. Thus applying general conversion rule, 
employee reduced more than three grades whose special rate in GS-12, 
step 3, was $15,611, and whose retained rate in GS-7, step 1, under 
formula in 5 U.S.C. 5337(b) is $13,828, is entitled to new retained rate 
of $14,456 ($13,828, plus $628, increase in step 10 of GS-7) 


Reversion rate 


The special rate selected for demoted employee as rate he will receive 
at end of 2-year saved pay period prescribed by 5 U.S.C. 5337, salary 
retention act, is not affected pursuant to 5 CFR 530.306(b)(3) by fact 
special rate is decreased or discontinued during retention period, and 
special rate is rate to which employee will revert on expiration of reten- 
tion period and continues to be entitled to as long as he remains in same 
position or until he becomes entitled to higher rate. Therefore, GS-13 
employee demoted to GS-11 with retained special rate of $18,945, for 
whom GS-11, step 10, at special rate of $18,088 was selected, rate 
subsequently decreased to $16,604, is entitled at end of retention period 
to $18,088 for as long as he remains in same position or until he is en- 


Adjustments on basis of statutory increases 


Since adjustments in special salary rates under 5 U.S.C. 5303(d) 
resulting from general increase in statutory pay schedules are not 
increases provided by statute within meaning of 5 U.S.C. 5337(a), ad- 
justments may not be reflected in retained rates derived from special 
salary rates established for demoted employees, and it follows general 
conversion rule in sec. 531.205(a) (3) of Civil Service Regs. (36 F.R. 1029) 
with respect to salary rates above maximum rate of employee’s grade is 
for application in prescribing increase for employees receiving retained 
salary rate under 5 U.S.C. 5837(a) 





COMPENSATION—Continued 
Downgrading—Continued 
Special salary rates—Continued 
Revision or termination 


Salary rates in excess of maximum regular rates under Civil Service 
Regs. (5 CFR 530.306) and E.O. 11073, dated Jan. 2, 1963, received 
by employees as result of downward revision or termination of special 
rate ranges are not covered by 5 U.S.C. 5337—salary retention act—but 
are saved rates to which general conversion rules for statutory pay 


Highest previous rate. (See Compensation, rates, highest previous rate) 
Holidays 

Days in lieu of 

Inauguration Day 

Fact that Inauguration Day, January 20 of each fourth year after 
1965 is prescribed in 5 U.S.C. 6103(c) as legal public holiday for Federal 
employees in the District of Columbia and specified adjacent areas does 
not require regarding Friday, Jan. 19, 1973, as legal holiday for purposes 
of 5 U.S.C. 6103(b), which substitutes other days as legal holidays for 
purpose of statutes relating to pay and leave of Federal employees for 
those holidays enumerated in 5 U.S.C. 6103(a) that fall on nonworkdays, 
such as the Friday immediately before a Saturday holiday. Not only 
does the listing of public holidays in sec. 6103(a) not include Inauguration 
Day, legislative history of subsec. (c) indicates no additional legal 
holiday was intended and that only the working situation of employees 
around metropolitan area of District of Columbia would be affected 


Increases 

Administrative action 

Wage and price stabilization effect 

Acceptance by full-time referees in bankruptcy of comparability 
adjustment in rates of pay authorized for Govt. employees would in view 
of 2-year limitation on salary changes in sec. 40(b) of Bankruptcy Act, 
11 U.S.C. 68(b), preclude any further adjustments in referee salaries 
by Judicial Conference until expiration of 2-year limitation since salaries 
of referees are administratively fixed and, therefore, are not within pur- 
view of sec. 3 of Economic Stabilization Act Amendments of 1971 
requiring adjustments in pay of employees subject to statutory pay 
system, which as defined in Federal Pay Comparability Act of 1970 
excludes administratively fixed salaries. Therefore, since administra- 
tive action is prerequisite to salary adjustments similar to those granted 
by sec. 3 of 1971 act, approval by Judicial Conference of salary adjust- 
ments are subject to sec. 40(b) limitation 


Periodic step-increases. (See Compensation, periodic step-increases) 
Retroactive 
Increases withheld during wage freeze 
Use of terms “contract” and “employment contract” in sec. 203(c) 
of the Economic Stabilization Act Amendments of 1971, authorizing 
payment of wage or salary increases agreed to in employment contract 
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COMPENSATION—Oontinued 

Increases—Continued 
Retroactive—Continued 
Increases withheld during wage freeze—Continued 

executed prior to Aug. 15, 1971, to take effect prior to Nov. 14, 1971, 
but withheld by reason of the wage and price freeze imposed by E.O. 
11615, does not exclude General Schedule and other annual rate Federal 
employees from application of the section, and Federal wage board 
employees are within purview of sec. 203(c)(2) by reason that their 
pay increases resulted from agreement or established practice. Within- 
grade increases for both statutory and wage board employees may be 
paid retroactively as conditions of sec. 203(c) (8) (A) and (B) were satis- 
fied to effect increases were provided by law or contract prior to Aug. 15, 
1971, and funds are available to cover increases 


Military personnel. (See Pay) 
Night work 
Basic compensation determinations 


Since, in accordance with sec. 539.203 of Civil Service Regs., wage 
board employee upon conversion of his position to GS position is 
entitled to inclusion of night differential in setting GS rate only if he 
was in receipt of night differential as part of basic pay at time of posi- 
tion conversion, if employee’s regular night shift tour is worked on 
rotational basis or at regularly scheduled anticipated intervals, night 
differential may not be prorated and included in fixing his GS rate. 
However, employee who works night shift on irregular, unanticipated 
basis and is in receipt of night differential at time of position conversion 
may have night differential treated as part of basic pay in setting GS 
rate upon conversion of his wage board position 

As only employees actually working and being paid for night shift 
work at time their wage board positions are converted to GS positions 
are entitled to inclusion of night differential as basic pay, employees 
who work rotating shifts may not in conversion of wage board rates to 
GS rates have their compensation converted to three different rates of 
basic pay—day shift, and second and third shifts at different rates of 
night differential and, furthermore, highest previous rate rule is not 


Holdings in Civil Service Regs. sec. 539 and 34 Comp. Gen. 708 that 
when employee and his position are brought under GS in conversion 
action and basic pay for wage board position, including night differential, 
exceeds maximum rate for GS position plus 10 percent night differential, 
employee will be paid “‘saved” basic pay of wage board position, but not 
10 percent night differential authorized, for GS position remains un- 
affected by 50 Comp. Gen. 332, which concurs with view of Civil Service 
Commission that when basic pay for GS position does not exceed maxi- 
mum rate plus 10 percent, conversion rate will be fixed to guarantee 
employee no loss of pay, and if he works night shift he will be paid night 








COMPENSATION—Continued 
Overpayments 
Debt collection. (See Debt Collections, waiver, civilian employees, com- 
pensation overpayments) 
Overtime 
Traveltime 
Administratively controllable 


In applying 5 U.S.C. 5542(b) (2)(B) (iv), which authorizes payment of 
overtime when travel after end of normal tour of duty “results from an 
event which could not be scheduled or controlled administratively,’’ 
term “event” although including anything which necessitates employee’s 
travel, requires existence of immediate official necessity in connection 
with event requiring travel, and if necessity is not so immediate as to 
preclude proper scheduling of travel, time in travel does not qualify 
as hours of employment, and phrase “‘could not be scheduled” con- 
templates more than fact that administrative pressures make scheduling 
in accordance with 5 U.S.C. 6101(b)(2) difficult or impractical, or 
emergency situations. Events considered beyond administrative control 
are discussed in Federal Personnel Manual Supplement 990—-2_______- 

In view of policy expressed in 5 U.S.C. 6101(b) (2) that to maximum 
extent practicable travel should be scheduled within regularly scheduled 
workweek of employee, per diem costs which might be necessary to 
comply with policy are not considered unreasonable. However, should 
uncontrollable event necessitate employee’s travel, notwithstanding 
there is sufficient notice to permit scheduling of travel during his regularly 
scheduled duty hours, where such scheduling would result in payment of 
at least 2 days additional per diem, travel may be required during off 
duty hours and compensated for at overtime rates_.......--.-------- 

Although pursuant to 5 U.S.C. 6101(b)(2) travel should not be 
scheduled at times outside of employee’s regularly scheduled workweek as 
section does not require or permit payment of compensation for such 
travel, at same time employing agency has discretionary authority to 
determine when it is impracticable to schedule official travel within 
employee’s workweek and to order travel that is noncompensable as over- 
time. However, official requiring noncompensable travel is required to 
comply with 5 CFR 610.123 and record reasons for ordering travel and 
furnish copy of statement to employee, who in turn would not be 
justified in refusing to perform properly ordered travel 


Assignment not primary function of employee 


Attorney whose travel away from permanent duty station to obtain 
affidavit of witness involved returning to headquarters after end of 
normal tour of duty may not be paid overtime compensation or allowed 
compensatory time under 5 U.S.C. 5542(b) (2) (B) for return trip home, 
even though initial travel qualified as hours of employment, since duties 
as attorney are primarily to perform legal functions and not to transport 
documents, and fact that transportation of affidavit was necessary to 
performance of duties did not convert return trip to hours of employment 
within meaning of 5 U.S.C. 5542(b) (2) (B) (i), which authorizes payment 
of overtime compensation for time spent in travel status only when 
travel involves performance of work while traveling 
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COMPENSATION—Continued 
Overtime—Continued 
Traveltime—Continued 
Between residence and headquarters 


Traveltime of one-half hour each way from home to duty station and 
return in Govt-owned boat by Federal Aviation Administration wage 
board employees assigned to Alaska and performing regularly scheduled 
duty period of 8 hours per day is not compensable as overtime under 
5 U.S.C. 5542(b)(2)(B) since employees did not perform work while 
traveling, travel was not incident to performance of work, nor did it 
result from event which could not be scheduled or controlled administra- 
tively, and fact that boat trip could be dangerous because of tidal action 
or dock in need of repairs does not constitute travel under arduous con- 
ditions as travel under arduous conditions is travel performed under 
severe weather conditions 


Periodic step-increases 
Wage and price freeze 
Retroactive adjustment 


Use of terms “contract” and “employment contract’’ in sec. 203(c) of 
the Economic Stabilization Act Amendments of 1971, authorizing pay- 
ment of wage or salary increases agreed to in employment contract 
executed prior to Aug. 15, 1971, to take effect prior to Nov. 14, 1971, 
but withheld by reason of the wage and price freeze imposed by E.O. 
11615, does not exclude General Schedule and other annual rate Federal 
employees from application of the section, and Federal wage board 


employees are within purview of sec. 203(c)(2) by reason that their pay 
increases resulted from agreement or established practice. Within-grade 
increases for both statutory and wage board employees may be paid 
retroactively as conditions of sec. 203(c)(3) (A) and (B) were satisfied 
to effect increases were provided by law or contract prior to Aug. 15, 1971, 
and funds are available to cover increases 


Rates 

Highest previous rate 

Administrative discretion 

Retroactive adjustment in pay rate of employee who upon reemploy- 
ment is GS-3 position following resignation from GS-6, step 4, position 
is placed in step 10 under highest-previous rate rule to step 1 in accord- 
ance with administrative regulation restricting use of highest-previous 
rate rule may not be reversed as appointment to GS-3, step 10, was not 
administrative waiver of administrative restriction on use of highest- 
previous rate rule, nor may original pay-setting action be affirmed bya 
regulating or higher level, since distinctions recognized in 30 Comp. 
Gen. 492 between statutory and so-called purely administrative regula- 
tions no longer apply in view of contrary court cases and fact that 
B-158880 changed rule in 30 Comp. Gen. 492. However, overpayments 
received in good faith by employee may be waived under 5 U.S.C. 5584_ 
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COMPENSATION—OContinued 


Rates—Continued 
Highest previous rate—Continued 

Applicability 
Foreign service salary rates 


Employees of Dept. of Agriculture who completed service in overseas 
positions under 22 U.S.C. 2385(d)(1) and are entitled to same benefits 
as provided by 22 U.S.C. 928 for persons appointed to Foreign Services 
Reserve, upon reinstatement to their former positions, may have their 
salaries set under highest previous rate rule in accordance with 5 U.S.C. 
5334(a) and sec. 531.203(c) of Civil Service Regs. rather than on basis 
they are only eligible to receive step increases they would have earned 
had they remained in positions in which regularly employed, as highest 
previous rate rule has never been construed as excluding salary rates 
attained in Foreign Service 


Limitations 
Experts and consultants, etc. 


Members of National Advisory Committee established by sec. 7(a) of 
Occupational Safety and Health Act of 1970, which provides for mem- 
bers to be compensated in accordance with 5 U.S.C. 3109, may not be 
paid salaries in excess of rates prescribed for grade GS—15 since sec. 3109 
limits payment to experts and consultants to per diem equivalent of 
highest rate payable under General Schedule salary rates established for 
Federal employees. Experts and consultants of advisory committees, 
appointed under sec. 7(b) to assist in standard setting functions, for 
whom sec. 7(c)(2) prescribes grade GS-18, may not be paid in excess of 
grade GS-15, unless they qualify under rule in 43 Comp. Gen. 509, 
to effect that exception to grade GS-15 limitation may be made only 
when limitation on number of positions authorized for grade GS-18 is 


Saved 


Downgrading actions. (See Compensation, downgrading, saved com- 
pensation) 


Wage board employees 
Conversion to classified positions 
Rate establishment 


Since, in accordance with sec. 539.203 of Civil Service Regs., wage 
board employee upon conversion of his position to GS position is 
entitled to inclusion of night differential in setting GS rate only if he 
was in receipt of night differential as part of basic pay at time of position 
conversion, if employee’s regular night shift tour is worked on rotational 
basis or at regularly scheduled anticipated intervals, night differential 
may not be prorated and included in fixing his GS rate. However, 
employee who works night shift on irregular, unanticipated basis and 
is in receipt of night differential at time of position conversion may 
have night differential treated as part of basic pay in setting GS rate 
upon conversion of his wage board position.............-..---.------ 
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COMPENSATION—Continued 

Wage board employees—Continued 

Conversion to classified positions—Continued 

Rate establishment—Continued 

In setting rates of pay for employees whose positions are converted 
without change of duties from Coordinated Federal Wage System to 
GS system in wage area where 15 percent cost-of-living allowance is 
authorized (5 U.S.C. 5941), allowance is not for consideration in com- 
paring GS rate range with wage rate since sec. 539 of Civil Service 
Regs. and not “highest previous rate” rule in sec. 531 of the Regs. is 
for application, as agency has no discretionary authority in setting such 
conversion rates. Therefore, wage board annual rate of $11,377.60 under 
sec. 539.203(c) should have been set at GS-9, step 4, $11,517 per annum, 
and not at GS-9, step 1, $10,470 per annum, plus 15 percent cost-of- 
living allowance ($12,040.50), and corrective action, including retro- 
active payment of additional compensation, where appropriate, is 
required 


‘Saved’’ compensation 
Night differential 

Holdings in Civil Service Regs. sec. 539 and 34 Comp. Gen. 708 
that when employee and his position are brought under GS in conversion 
action and basic pay for wage board position, including night differential, 
exceeds maximum rate for GS position plus 10 percent night differential, 
employee will be paid “‘saved” basic pay of wage board position, but not 
10 percent night differential authorized, for GS position remains un- 
affected by 50 Comp. Gen. 332, which concurs with view of Civil Service 
Commission that when basic pay for GS position does not exceed maxi- 
mum rate plus 10 percent, conversion rate will be fixed to guarantee 
employee no loss of pay, and if he works night shift he will be paid night 


Wage adjustments 

Use of terms “contract”? and “employment. contract’ in sec. 203(c) 
of the Economic Stabilization Act Amendments of 1971, authorizing 
payment of wage or salary increases agreed to in employment contract 
executed prior to Aug. 15, 1971, to take effect prior to Nov. 14, 1971, 
but withheld by reason of the wage and price freeze imposed by E.O. 
11615, does not exclude General Schedule and other annual rate Federal 
employees from application of the section, and Federal wage board 
employees are within purview of sec. 203(c)(2) by reason that their 
pay increases resulted from agreement or established practice. Within- 
grade increases for both statutory and wage board employees may be 
paid retroactively as conditions of sec. 203(c)(3)(A) and (B) were 
satisfied to effect increases were provided by law or contract prior to 
Aug. 15, 1971, and funds are available to cover increases 
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COMPENSATION—Continued 
Wage board employees—Continued 
Night differential 
Basic compensation determination 


As only employees actually working and being paid for night shift 
work at time their wage board positions are converted to GS positions 
are entitled to inclusion of night differential as basic pay, employees 
who work rotating shifts may not in conversion of wage board rates to 
GS rates have their compensation converted to three different rates 
of basic pay—day shift, and second and third shifts at different rates of 
night differential and, furthermore, highest previous rate rule is not 
prescribed in sec. 539.203 of Civil Service Regs. for use in circumstances 
involved 


CONFERENCES 
(See Meetings) 


CONTRACTORS 
Agents of Government. (See Agents, Government, contractors) 
Employees 
Overseas 
Death or injury 
Compensation 


Award to eligible survivors of Govt. contractor employee killed in 
Vietnam by military aircraft which was made pursuant to Defense 
Base Act (DBA) that incorporated provisions of Longshoremen’s and 
Harbor Workers’ Compensation Act to overseas employment of dece- 
dent does not preclude third party liability on part of Govt. under 
Military Claims Act since concept of exclusive liability under first two 
acts is limited to contractor, and right to compensation benefits 
stemmed from DBA and not War Hazard Compensation Act (WHCA), 
which supplemented war-risk hazard benefits of DBA. Although for 
purposes of WHCA, injured persons are considered civilian employees 
of Govt. and, therefore, are precluded by Federal Employees’ Compen- 
sation Act from asserting damage claim against U.S., this act does not 
change status of contractor employees for purposes of Defense Base 


Foreign 
Executive agreement authority 
Notice of competition to domestic contractors 


Procurement of tire chain assemblies having been included in items 
covered by U.S.-Norway Memorandum of Understanding Relating to 
Procurement of Defense Articles and Services (MOU), invitation for 
bids on item properly included notice of potential Norwegian source 
competition and duty-free Norwegian end product clauses. Therefore, 
contracting officer upon finding low bid of Norwegian firm acceptable is 
required under MOU agreement to request waiver of Buy American Act 
restrictions as being in public interest pursuant to 41 U.S.C. 10d, and 
since waiver will have no impact on Balance of Payments, and exempts 
import duty as evaluation factor, thus exempting additional 10 percent 
levy imposed by Presidential Proclamation 4074 of Aug. 15, 1971, upon 
issuance of waiver, award may be made to low Norwegian bidder, if 
responsible, prospective contractor 
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CONTRACTS 

‘Affirmative action programs.'’ (See Contracts, labor stipulations, non- 
discrimination, ‘‘affirmative action programs’’) 

Assignments. (See Claims, assignments) 

Awards 


Cancellation 
Damages 


Service charges imposed by Airlie House “75% of total or $750.00 per 
night, whichever is less’”’ upon cancellation of confirmed reservation, 
terms which were furnished contracting agency before issuance of pur- 
chase order reserving facilities, may be paid since valid contractual re- 
lationship was created upon issuance of purchase order and provisions of 
Airlie’s operating policy furnished the Govt. prior to issuance of pur- 
chase order became part of contract. While cancellation of hotel reserva- 
tions within reasonable time prior to dates reserved generally will not 
involve liability to pay for unused rooms, and provision regarding 
payment of unreasonably large amount would be unenforceable penalty 
clause, there is no basis for determination that cancellation charges are 
unreasonable since Airlie is exclusively a conference center which deals 
only in group reservations 


Erroneous awards 
Bid evaluation error 


Notwithstanding failure to acknowledge amendment presumably 
included in bid set to correct drawing number omissions in technical 
data package list (TDPL) and erroneous listing of some numbers in 
Military Specification (Milspec) to which telescopes being solicited were 
to conform, low bid was responsive as issuance of amendment was 
unnecessary where original invitation, accompanied by aperture cards of 
drawings, served to bind prospective contractors. Omitted numbers in 
TDPL were referenced in Milspec, which correctly listed erroneous 
numbers in specification requirements provision and, therefore, Milspec 
and cards, standing alone, required bidder compliance. Erroneous award 
to other than low bidder should be terminated for convenience of Govt. 
and contract offered to low bidder. ..............-...-.------------ 

Where contracting officer overlooked discount offered by bidder 
which if evaluated would have displaced successful bidder awarded 1- 
year janitorial requirements contract under invitation for bids, when 
first two low bidders were found nonresponsive because low bidder, 
unable to show its intended bid, withdrew and second low bidder, 
although erroneously interpreting the specifications, would not allege 
mistake, award made contrary to 10 U.S.C. 2305(c) to other than lowest 
responsive bidder should be terminated for convenience of Govt., 
notwithstanding claim for 6 months’ performance under contract, as 
administratively recommended on basis no difficulties are anticipated in 
changing contractors and that termination would be in best interest of 
OD... dadutintkittbctitidnAectdcttnkbilemes dasbeitiniead ddl sebum ve 

Award of contract under [FB to furnish plant growth chamber com- 
plex to low bidder who was nonresponsive to specification dimensions 
should be terminated for convenience of the Govt., notwithstanding 
contracting officer believes offer satisfies needs of Govt. since deviation 
affects quality and price and, therefore, award was improperly made. 
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CONTRACTS—Continued 
Awards—Continued 
Cancellation—Continued 
Erroneous awards—Continued 
Bid evaluation error—Continued 

The procurement should be resolicited to reflect Govt.’s actual needs, and 
revised specification should eliminate both the open-ended delivery 
provision, because it does not provide definite standard against which 
all bidders can be measured or on which all bids can be based, and the 
clause allowing minor bid deviations if listed and submitted as part of 
bid before bid opening, a clause that prevents free and equal competi- 
tive bidding. The cancellation originally directed was modified to a 
termination in B-173244, August 16, 1972 


Cancellation not required 


Although prior to issuance of second step of two-step procurement for 
design, fabrication, and installation of defense test chamber, formal 
amendment to letter request for technical proposals should have been 
issued to cover revisions in specifications as required by par. 3-805.1(e) 
of Armed Services Procurement Reg. in order to give acceptable offerors 
opportunity to modify their proposals, contract awarded will not be 
disturbed for omission was not prejudicial as technical proposals of 
offerors who during negotiations under first-step of procurement had 
made their proposals acceptable indicate offerors prior to bidding on 
second-step had ample opportunity to intelligently consider specifica- 
tions revisions and thus in effect had incorporated them in their second- 


step bid. However, recurrence of circumstances of this procurement 
should be prevented. --___.--_-_.---.- ss aiarra ite EE LT SS 


Termination for convenience in lieu 


Determination by contracting officer upon reviewing procurement for 
set of water distillation units and associated manuals, drawings, and 
provisioning list in connection with protest, that award to offeror who 
reduced price of list to become low offeror was improper because other 
offerors within competitive range were not given opportunity to review 
their offers and perhaps modify their prices was in accord with 10 U.S.C. 
2304(g). Opportunity to revise or modify proposal, regardless of whether 
opportunity results from action initiated by Govt. or offeror, constitutes 
discussion and, therefore, award based on price reduction without dis- 
cussion with other offerors was improper, but impropriety does not 
require severe remedy of contract cancellation, and cancellation may be 
modified to termination for convenience of Govt 

Cancellation of contract award because of contracting officer’s failure 
to hold discussions with all offerors within competitive range after 
holding discussions with one offeror should be converted to termination 
for convenience since contracting officer did not lack authority to make 
award and there is no indication in record that either offeror or procure- 
ment activity contracted other than in good faith or with any intent to 
deprive other offerors of equal opportunity to compete and, consequently, 
contract awarded was not void ab initio. Cancellation of contract is 
desirable, but for urgency of procurement, costs that would be charge- 
able against Govt., or similar circumstances relating to best interests 
of Govt. when termination for convenience would either be too expensive 
or not in Govt.’s best interest, 






















































898 


CONTRACTS—Continued 
Awards—Continued 
Erroneous awards 

‘Good faith’’ award 


When low bidder under two invitations for bids on fuzes, one labor 
surplus set-aside, ceased operations due to lack of funds and liens placed 
against it, awards should not have been made to successor in interest 
under novation agreement entered into after bid opening since bidder 
acquires no enforceable rights by submitting bid, and, therefore, awards 
made were prejudicial to other bidders. This ruling is in accord with 43 
Comp. Gen. 353, at page 372, concerning transfer of rights in negotiated 
procurement, and since it is case of first impression, as neither Anti- 
Assignment Act, 41 U.S.C. 15, nor par. 26-402, ASPR, re third party 
interests, apply, contracting officer lacked precedent guidance and good 
faith awards will not be baat) but rule will be applied in future 


“Good faith’’ effect 


Where there is no evidence in procurement record of bad faith in 
award of contract that does not contain termination for convenience of 
Govt. clause, it would not be in interest of Govt. to terminate contract. 
However, attention of contracting agency is called to deficiencies in 
procurement with request that action be initiated to preclude recurrence 
of such deficiencies in future procurements.._..........--..---.----- 153 

Labor surplus areas 

Certificate of eligibility 
Submission with bid requirement 

Where under small business and labor su:plus set-aside portions of 
invitation, certificate of eligibility for first preference on basis of location 
of contemplated subcontractor, submitted under labor surplus area 
set-aside procedure prescribed by par. 1-804.2(b) of Armed Services 
Procurement Reg., was recalled after bid opening—a conclusive Dept. 
of Labor determination—upon subsequent approval of urea as one of 
substantial unemployment, prospective prime contractor properly was 
not allowed to utilize its post-bid opening first preference certificate, 
notwithstanding its small business status, for recall of subcontractor’s 
certificate was denial of certification and, therefore, no valid certificate 
existed at bid opening time, and since affirmative action of small business 
concern after bid opening to improve its priority may not be accepted, 
its labor-surplus bid was nonresponsive_............---.------------ 335 

Small business concern that failed to submit current certification of 
first preference eligibility status with its bid under labor surplus area 
set-aside portion of procurement for air conditioners to evidence com- 
mitment to employing disadvantaged individuals as required by IFB 
in accordance with par. 1-804.2(d) of ASPR, properly was evaluated as 
Group 7 priority bidder—small business concern that is not located in 
labor surplus area—and, therefore, not entitled to priority in negotia- 
tions since submission with bid of certificate of eligibility for first prefer- 
ence is matter of responsiveness and is required for determination of 
bidder eligibility for award of labor surplus area set-aside. Therefore, 
award to only other Group 7 bidder on basis of being low bidder on 
same item in unrestricted portion of IFB is appropriate. ....-.--.---- 719 
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CONTRACTS—Continued 
Awards—Continued 
Labor surplus areas—Continued 
Certificate of eligibility—Continued 
Validity determination 


Untimely submission of certificate of eligibility—subsequently re- 
called—under labor surplus area set-aside by small business concern, who 
in contrast to Govt-owned facilities operated under contract, owns its 
facilities and utilizes Govt-owned production equipment, properly was 
considered on basis of Comp. Gen. decisions and agency regulations. 
Determination to exclude certificate was not erroneous because con- 
tracting officer failed to exercise independent judgment, or discretion 
since solicitation and regulations requiring certificate to be submitted 
with offer were mandatory, and reliance of Comptroller’s decisions was 
appropriate in view of 31 U.S.C. 1, e¢ seqg., authorizing disallowance of 
credit in accounts of fiscal officers for payments under illegal contract _-_ 

Where contracting officer knew first preference eligibility certificate 
submitted under labor surplus area set-aside was invalid, precedent 
established in 50 Comp. Gen. 559 is not for application, for although in 
that decision award was made on basis of invalid labor surplus area 
certificate, certificate was accepted in good faith by contracting officer 
and, therefore, contract awarded was not void ab initio but only voidable 
at option of Govt. and cancellation of award was not necessary 


Price differentials 
Computation 

In evaluating small business and labor surplus set-aside portions of 
invitation for bids prescribing that ‘‘set-aside portion shall be awarded at 
highest unit price awarded on non-set-aside portion, adjusted to reflect 
transportation and other cost factors which are considered in evaluating 
bids on non-set-aside portion,”’ and that ‘“‘unit price shall include evalua- 
tion factors added for rent-free use of Govt. property,” adjustment of 
award price to reflect facilities rental represents cost to Govt. and not 
hypothetical cost to each bidder to eliminate any competitive advantage, 
and award price for labor surplus area set-aside should be computed to 
accurately reflect actual transportation costs to Govt. provided no 
prohibitory price differential results 


Set-aside 
One concern only qualified 

In view of par. 1-804.1(a) (1) (ii), ASPR, which provides that partial 
labor surplus area set-aside shall not be made if there is reasonable expec- 
tation that bids or proposals will be received from no more than two 
concerns with technical competency and productive capacity and only 
one of concerns will qualify as labor surplus area concern, labor surplus 
area set-aside was properly not provided for procurement of fuze grenades 
under authority of 10 U.S.C. 2304(a)(16) since only one of two qualified 
concerns was labor surplus area concern. Furthermore, whether criteria 
to set aside portion of a procurement for labor surplus area concerns has 
been satisfied in given case is largely within discretion of contracting 
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CONTRACTS—Continued 

Awards—Continued 

Multiple 

Single award in lieu 

Notwithstanding request for proposals for fuze grenades provided for 
two contract awards in order to retain two sources of supply in event of 
unforeseeable contingencies, single award, pursuant to amendment to 
RFP, in view of changed circumstances to offeror who submitted both 
proposal solicited and unsolicited proposal on basis of savings to Govt. 
is not prohibited, even though 10 U.S.C. 2304(a)(16), under which pro- 
curement was negotiated, indicates price need not control when national 
defense is involved, since neither determination and findings nor RFP 
state maintenance of production capacity requires current production 
by more than one contractor where Govt. is assured of support for im- 
mediate and long range lozistics associated with required item. Further- 
more, in determining low offer, use of Govt. facilities was evaluated__-_- 


Notice 
To unsuccessful bidders 


Although in not giving unsuccessful bidder notice of determination to 
make award of contract while bid protest was pending with U.S. GAO 
contracting agency failed to comply with sec. 20.4 of GAO bid protest 
procedures (4 CFR 20.4), GAO has no authority either to impose time 
limits on contracting agencies for reports on protests or to regulate 
withholding of award. However, it is hoped agencies will incorporate 
protest procedures and standards into their regulations. Furthermore, 


agency’s determination that early award was necessary to take advantage 
of low bid before it expired in order to avoid accepting next low bid at 
substantial increase, and mailing of ‘‘no award’’ notice after award was 
not contrary to ASPR, which in par. 2—-407.8(b) (3) does not require notice 
to be given prior to award 


Procedural defects 


Where there is no evidence in procurement record of bad faith in 
award of contract that does not contain termination for convenience of 
Govt. clause, it would not be in interest of Govt. to terminate contract. 
However, attention of contracting agency is called to deficiencies in 
procurement with request that action be initiated to preclude recurrence 
of such deficiencies in future procurements 


Propriety 
Upheld 
Unsuccessful offeror under request for proposals (RFP) to provide 
management and technical services to develop marine computer aided 
operational research center was not prejudiced by failure of chairman 
of evaluation committee to visit its facility, or by facility selected for 
visit in absence of any legal or regulatory requirements to this effect; 
nor by selection of the site for contract performance since selection was 
made after award; nor by fact award of the research and development 
contract was made on fixed price basis as the two categories are not 
mutually exclusive—one term referring to type of work, the other to 
type of contract used; and, furthermore, subsequent authorization of 
funds for procurement of hardware and software under Phase II of 
contract was not in conflict with terms of RFP. 





CONTRACTS—Continued 
Awards—Continued 
Small business concerns 
Certifications 
Denial 
Reconsideration 


Bidder denied Certificate of Competency (COC) by SBA following 
the contracting officer’s determination of nonresponsibility based on 
preaward survey may not when reason for the denial—ability of sub- 
contractor to deliver major component of submarine equipment so- 
licited—is corrected request reconsideration of denial, and refusal of 
contracting officer to re-refer COC issue does not constitute arbitrary 
action where his determination of nonresponsibility was affirmed by 
SBA and is not affected by change in delivery schedule, and where re- 
referral of COC issue would require further survey and nonresponsibility 
determination, which time does not permit. Furthermore, U.S. GAO 
has no authority to compel SBA to review COC denial, or to reopen 
issue and its protest procedure may not be used to delay contract award 
to gain time for bidder to improve its position after denial of COC by 


Unacceptable 
Determination small business concern was nonresponsible on basis of 
negative preaward survey evidencing past unsatisfactory performance 
under both Govt. and private contracts attributable to tenacity and 


perseverance which, pursuant to sec. 1-1.708—-2(a)(5) of Federal Pro- 
curement Regs. that concerns deficiencies other than capacity and credit, 
was forwarded to Small Business Administration (SBA) for issuance of 
Certificate of Competency (COC) if warranted is upheld where SBA 
agreed bidder lacked tenacity and perseverance and, in addition, con- 
cluded concern was deficient in capacity and issuance of COC was not 
justified. While factor of tenacity and perseverance is not covered by 
COC procedure, denial of COC operated as concurrence by SBA in 
contracting officer’s determination award to low bidder was precluded_- 


Self-certification 
**Good Faith’’ certification 


Low bidder under total small business set-aside for tcol sets who on 
date of bid opening did not qualify as small business concern under the 
IFB or SBA regulations may not be considered for contract award on 
basis of its erroneous self-certification allegedly made in good faith, for 
although bidder met appropriate size standard at time bid was prepared, 
SBA requirement that number of employees be based on the average for 
four quarters preceding bid preparation had been overlooked. Since 
standard of “good faith’ is not necessarily limited to an incident of 
intentional misrepresentation, bidder apprised of applicable small busi- 
ness size having failed to exercise prudence and care to ascertain its 
size under prescribed guidelines has not certified itself to be small busi- 
ness concern in good faith 


475-947 O - 73 - 59 
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CONTRACTS—Continued 

Awards—Continued 

Small business concerns—Continued 

Set-asides 
Price differential computation 

In evaluating small business and labor surplus set-aside portions of 
invitation for bids prescribing that “set-aside portion shall be awarded 
at highest unit price awarded on non-set-aside portion, adjusted to reflect 
transportation and other cost factors which are considered in evaluating 
bids on non-set-aside portion,”’ and that ‘‘unit price shall include evalua- 
tion factors added for rent-free use of Govt. property,” adjustment of 
award price to reflect facilities rental represents cost to Govt. and not 
hypothetical cost to each bidder to eliminate any competitive advantage, 
and award price for labor surplus area set-aside should be computed to 
accurately reflect actual transportation costs to Govt. provided no pro- 
hibitory price differential results 335 


Withdrawal 
Bid prices excessive 
Withdrawal of small business set-aside pursuant to par. 1-706.3, 
ASPR, cancellation of RFQ, and resolicitation of procurement to over- 
haul and modify aircraft propeller components from both large and small 
firms were not arbitrary actions where on basis of quote—not “courtesy 
offer”—from small business concern prior to correction of standard 
industrial classification which changed its status to large business, 
contracting officer determined limiting quotations to small business 
would be detrimental to public interest, reasonable determination not- 
withstanding withdrawal notice did not literally comply with ASPR 
1-—706.3(a), or that before withdrawal, discussions were not held with 
all small business firms within competitive range (ASPR 3-805.1(a)), 
or that late price reduction by small firm was not considered 
Size 
Conclusiveness of determination 


Determination by Size Appeals Board of the Small Business Adminis- 
tration that low offeror under RFQ was qualified as small business 
concern on both date for receipt of quotations and date of award is 
conclusive pursuant to 15 U.S.C. 637(b) (6), which states that ‘Offices of 
the Government having procurement or lending powers * * * shall 
accept as conclusive the Administration’s determination as to which 
enterprises are to be designated ‘small-business concerns’ ” 

Validity 


Contract awarded low bidder under invitation for bids soliciting 
services to clean exhaust ducts for 1 year that was inconsistent as 
specifications required two cleanings and bid schedule four is not binding 
contract, notwithstanding “Order of Precedence” clause prescribed 
schedule would prevail in case of inconsistency since before notice of 
award was mailed inconsistency was discovered and bidder alleged its 
bid was based on two services per year. Had discrepancy been discovered 
after valid award had been consummated or had contracting officer had 
actual or constructive notice of error, four cleanings would be required, 
but as bidder was not afforded opportunity to prove its alleged error, no 
valid contract came into being with mailing of notice and purported 
contract should be rescinded 





CONTRACTS—Continued 
Awards—Continued 
Withdrawal of bid mistake allegation 


Award of construction contract to low bidder who withdrew allegation 
of error, confirmed original bid price, and requested award on basis of its 
low submitted bid is proper where submitted worksheets do not support 
error alleged or establish intended bid price was something other thaa 
amount bid and, therefore, error alleged is considered judgmental error 
that may not be corrected or serve as basis for withdrawal of bid. 
Furthermore, low bidder in confirming its bid price, waived underaddition 
error found by contracting officer, and no other error having been alleged 
by bidder, U.S. GAO will not conduct complete review of workpapers, 
for any discrepancies that may be found would not establish errors if 
bidder contended otherwise 


Bid shopping. (See Contracts, subcontracts, bid shopping) 
Bids, generally. (See Bids) 
Bonds. (See Bonds) 
Breach of contract 

By Government 

Authority to determine 

Forest Service has authority to enter into agreement with contractor 
to settle termination costs incident to Agriculture Board of Contract 
Appeals ruling that Govt. improperly defaulted contract, but since 
Board’s holding that Forest Service breached its obligation to furnish 
agreed supplies is not supported by evidence, damages awarded by Board 
for supposed breach may not be settled. Breach of contract claims are not 
properly cognizable by Boards of Contract Appeals, and Dept. of 
Agriculture should make independent analysis of merits of claim and full 
examination of available defenses, and then determine if breach occurred 
under decisions of courts and/or U.S. GAO, and should provide that in 
future proceedings, Board shall not express opinion or make finding of 
contract breach 


Conflicts of interest prohibitions 
Applicability to Federal Procurement Regulations 


In award of contract for management and technical services to develop 
marine computer aided operational research center, Dept. of Commerce 
properly did not consider rules of organizational conflicts of interest as 
provisions of ASPR App. G “Rules for the Avoidance of Organizational 
Conflicts of Interest’’ do not apply to the procurement, and there are no 
comparable organizational conflicts of interest provisions in the Federal 
Procurement Regs. Moreover, even if applicable, App. G would only 
prohibit the successful contractor—a producer of marine equipment who 
will gain an unavoidable competitive advantage from the research and 
development effort—from participating in competition for a production 
contract and would not preclude award of the research and development 





CONTRACTS—Continued 
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Oonflicts of interest prohibitions—Continued 

Exclusionary clause 

Although interpretation of conflicts of interest exclusionary clause in 
request for proposals for management and technical services to develop 
marine computer aided operational research center that “major income”’ 
meant 50 percent of sales should have been communicated to all offerors 
by written amendment as contemplated by sec. 1-3.805-1(d) of the 
Federal Procurement Regs., the interpretation that 50 percent figure 
best served the Govt.’s purpose was reasonable and since both protestant 
and successful offeror qualified under 50 percent criterion, failure to issue 
written amendment did not adversely affect evaluation of their proposals_ 


Construction 

Against writer 

Although terms contained in request for proposals and contracts 
negotiated for equal quantities under set-aside and non-set-aside portions 
of procurement for dispensers indicated intent to exercise option equally 
between awardees, and contract was subject to conflicting, albeit 
reasonable interpretation to be resolved against drafter, since exercise of 
option by Govt. in manner variant from terms specified did not meet 
requirements of par. 1-1502, ASPR, that election—which is sole right of 
optionee—must be positive, unambiguous, and in exact compliance with 
terms of option, exercise of option was counteroffer that having been 
accepted is binding. However, in similar future situations, quantitative 
equality of both contractors should be preserved..............--.---- 


Cost-plus 

Evaluation factors 

**Best buy analysis’’ 

Failure to disclose 3 to 1 ratio of technical merit to cost evaluation 
formula of “best buy analysis” included in Evaluation/Selection Plan 
approved as basis for award of cost-plus-fixed-fee contract under request 
for quotations for procurement of automatic test equipment for internal 
combustion engine powered materiel—where no questions as to best 
buy analysis were raised at prequotation conference—was not prejudicial 
in award competition, even though solicitation did not accurately reflect 
importance to be accorded to cost, which was ranked as least important 
of 11 evaluation factors, since two offerors selected for negotiations were 
essentially equal as to technical ability and, therefore, only consideration 
remaining for evaluation was price, advantage not to be ignored pursuant 
to par. 4-106.4 of Armed Services Procurement Reg-_---...---------- 


Research and development contracts. (See Contracts, research and 
development) 

Damages 

Consequential 

Refusal of GSA to consider several proposals by offeror on automatic 
data processing equipment because they contained provision disclaiming 
implied warranties of merchantability and fitness for particular purpose 
and excluding liability to Govt. for consequential damage is discretionary 
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CONTRACTS—Continued 
Damages—Continued 
Consequential—Continued 

procurement policy, which in absence of statutory or regulatory provision 
requiring GSA to accept exclusionary clauses is not subject to legal 
objection. Also discretionary is use of ‘‘model’’ contract by GSA for 
procurement of equipment, technique which was not imposed upon 
offerors without opportunity for discussion and negotiation; in fact 
offeror protesting its use instead of doing so immediately, urged inclusion 
of its limitation of liability clause until time set for submission of final 
prices, and further participated by offering amendments to model 


Although refusal of GSA to accept proposals of offeror to furnish 
automatic data processing equipment for Defense user agencies that 
included disclaimer against implied warranties and liability for con- 
sequential damages is matter of procurement policy within discretion of 
agency, interests of Govt. and its contractors would be better served if 
Govt.’s position was fully and explicitly set forth in regulations of 
general applicability and in solicitations furnished prospective contractors 
rather than enunciated during negotiations, and it is suggested that 
policy be further examined, with consideration given to varying extent of 
contractor liability for consequential damages, and to effect of such 
variances on cost to Govt. and disposition of firms toward doing business 


Government liability 
Breach of contract 


Forest Service has authority to enter into agreement with contractor 
to settle termination costs incident to Agriculture Board of Contract 
Appeals ruling that Govt. improperly defaulted contract, but since 
Board’s holding that Forest Service breached its obligation to furnish 
agreed supplies is not supported by evidence, damages awarded by 
Board for supposed breach may not be settled. Breach of contract claims 
are not properly cognizable by Boards of Contract Appeals, and Dept. of 
Agriculture should make independent analysis of merits of claim and full 
examination of available defenses, and then determine if breach occurred 
under decisions of courts and/or U.S. GAO, and should provide that in 
future proceedings, Board shall not express opinion or make finding of 
contract breach 


Method of computation 
“Total cost” method used by Court of Claims in computing damages 
when Govt.’s responsibility for damages was clearly established, no 
other method of computing damages was available, and contractor’s 
bid was considered reasonable is not for application where prior to award 
bid of improperly defaulted contractor was so low contracting agency 
believed contractor would be unable to perform 
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CONTRACTS—Continued 
Data, rights, etc. 
Disclosure 
Trade secrets 


“Entry into plant’”’ requirement in request for proposals that would 
permit Govt. personnel to observe and consult with contractor during 
performance of manufacturing flyers’ helmets solicited by Defense 
Supply Agency is essential requirement and offer of manufacturer who 
developed helmet that did not extend access to its plant was nonrespon- 
sive and properly rejected, for in addition to its license agreement with 
manufacturer, Govt. not only wanted to test contractor’s ability to 
manufacture helmet, but also adequacy of specification in mass produc- 
tion. Moreover, mere allegation of possible divulgence of trade secrets in 
violation of confidential relationship does not warrant intervention of 
U.S. GAO in award process where adequate safeguards exist against 
improper disclosure of proprietary information 


Subcontractors 
Government's status 

Proprietary data, drawings of laser system, furnished by subcontrac- 
tor as part of Phase I of “Pave Nail Program” for modification of OV-10 
aircraft, which became basis for procurement of Phase II, was not 
wrongfully used by Govt. where drawings were not identified as trade 
secret or bore no proprietary legend, had previously been furnished 
without limitation, and were difficult to categorize as proprietary, as 
Govt. is entitled to disclose and use technical data purchased for value 


from prime contractor without restriction or knowledge of third party’s 
proprietary rights. Furthermore, Comptroller General will not adjudicate 
disputes regarding violations of proprietary rights which arise under 
arrangements to which Govt. is not direct party, and until such rights 
are established in courts, there is no justification to disturb any program 
or grant any relief to protesting party. 


Deliveries 

Defective supplies, etc. 

Rejection 

Acceptance of self-certification by manufacturers on Qualified Prod- 
ucts List that their products comply with noise level requirements 
standard set for power tools solicited pending completion of test facili- 
ties by Naval Ship Engineering Center is administrative matter, since 
facilities will be ready in ample time to test deliveries under contract 
awarded and failure of a product to meet noise level requirements would 
be basis for rejection of delivery 


Forms. (See Forms) 
Government property 
Disposal 
Policy to minimize ownership 
Award of non-set-aside portion of labor surplus area procurement for 
projectiles to contractor operating Govt-owned facility (GOCO) rather 
than to contractor owning his facility and utilizing Govt-owned produc- 
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CONTRACTS—Continued 

Government property—Continued 
Disposal—Continued 
Policy to minimize ownership—Continued 

tion equipment is not violative of policy to minimize Govt. ownership of 
industrial facilities stated in Dept. of Defense Directive 4275.5, Nov. 14, 
1966, under heading “Industrial Facility Expansion Policy,’ for al- 
though award will keep Govt. facility in existence, no acquisition, ex- 
pansion, construction, or use of property to increase production is 
entailed. Furthermore, solicitation provided for participation of GOCO 
contractors, and approval of accounting procedures, removes possibility 
of portion of GOCO contractor’s cost being allocated to its cost-reim- 
bursable contract with Govt 


Joint ventures. (See Joint Ventures) 
Labor stipulations 

Davis-Bacon Act 

Classification of workmen 
Local area practice 

In dispute concerning wages paid for placing and puddling concrete in 
which fiber duct pipe was encased, where wage rate determination incor- 
porated in contract only listed “concrete puddler,” and invitation had 
not indicated any other rate was to be paid for fiber duct encased con- 
crete, request by contracting agency for information that would indicate 
substantial area practice of using concrete puddlers for encasing fiber 
duct in concrete at rates specified in wage determipation was in accord 
with decisions of Comptroller General and, although Secretary of 


Labor’s function under Davis-Bacon Act, 40 U.S.C. 276a, generally is 
exhausted when wage determination is furnished, contract provided for 
referral to Secretary of classification disagreements and, therefore, new 
evidence of local area practices may not be considered by GAO. 50 
Comp. Gen. 103, holding contractor liable for Davis-Bacon Act viola- 
tions, is affirmed. 


Nondiscrimination 
‘‘Affirmative action programs’’ 
Minority manpower goals 

Award by Atomic Energy Commission prime contractor, whose 
invitation for bids to install mechanical, electrical, and HVAC systems 
had been amended to provide for certification coverage under Pittsburgh 
Plan and for submission of affirmative action plan embodying goals and 
timetables of minority utilization, to bidder who had certified that it 
was signatory of Pittsburgh Plan but did not submit affirmative action 
plan rather than to low bidder who although acknowledging amendment 
did not comply with its requirements was proper since certification will 
bind successful bidder to comply with affirmative action plan conditions 
imposed in invitation, and affirmative action plan objectives could not 
be waived as minor informalities as it would have been improper after 
bid opening to afford low bidder opportunity to correct bid deficiency -- 
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CONTRACTS—Continued 
Labor stipulations—Continued 
Nondiscrimination—Continued 
“Affirmative action program”’—Continued 
Noncompliance 


Rejection of low bid on non-set-aside portion of requirements type 
contract for fiberboard because of noncompliance with E.O. 11246 due 
to bidder’s failure to develop equal employment opportunity affirmative 
action plans (AAP) at facilities other than the one bidding, was proper 
implementation of agency regulations requiring each establishment of a 
bidder to have an AAP, and in addition providing for hearing upon more 
than one nonresponsibility determination; for 30-day “show cause” 
notice regarding enforcement proceedings, with aid to bidder in resolving 
deficiencies ; for contract cancellation or termination; and for debarment, 
and there was no denial of due process as the determination of non- 
responsibility was limited or temporary suspension and not de facto 
debarment. However, in future in issuing ‘show cause” order, bidder 
should be advised he can be found nonresponsible until resolution of 
matter—resolution that should be determined without delay 


Service Contract Act of 1965 
Minimum wage, etc., determinations 
Failure to issue 


Award of cost-plus-award-fee contract for operational support and 
maintenance of Pacific Missile Range Instrumentation Facility to other 
than incumbent contractor on basis of lowest potential cost exposure to 
Govt. was not illegal under Service Contract Act of 1965, 41 U.S.C. 351, 
notwithstanding Dept. of Labor within its discretionary authority 
refused to issue wage determination, and as refusal is not attributable to 
any misfeasance or nonfeasance on part of contracting agency, failure 
to include wage determination in request for proposals will not affect 
validity of contract. Furthermore, lack of wage determination was not 
prejudicial to incumbent contractor, possibility of labor strife is con- 
jectural, and labor cost overruns will be borne by new contractor to 
whom “successor employer” doctrine is inapplicable as former contractor 
had no bargaining agreement, 


Wage and price stabilization effect 


The general rule that failure of bidder to acknowledge receipt of 
amendment which could affect price, quality, or quantity of procurement 
being solicited, renders bid nonresponsive because bidder would have 
option to decide after bid opening to become eligible for award by 
furnishing extraneous evidence that addendum had been considered or 
to avoid award by remaining silent, is for application to low bid for 
construction of prefabricated metal building as unacknowledged amend- 
ment incorporated wage determination that affected contract price, 
notwithstanding that E.O. 11615, dated Aug. 15, 1971, concerning 
stabilization of prices, rents, wages and salaries was in effect, since 
Executive order does not obviate implementation of rates in wage deter- 





INDEX DIGEST 


CONTRACTS—Continued 
Labor surplus area awards. (See Contracts, awards, labor surplus areas) 
Leases. (See Leases) 
Make-or-buy basis 
Government participation 


Under make-or-buy proposal by prime contractor pursuant to request 
for proposals to furnish launch vehicles, participation of NASA in 
negotiation of second step engine with subcontractors does not make 
prime contractor agent of NASA so as to subject subcontracting to 
Govt.’s procurement statutes and regulations, for in make-or-buy pro- 
gram as defined in NASA PR 3.901-1, Govt. buys management, includ- 
ing placing and administering subcontracts, from prime contractor along 
with goods and services to assure performance at lowest overall cost, 
with right of review reserved in Govt. Therefore, esseatial point is not 
selection of subcontractor but make-or-buy decision, and record shows 
NASA thoroughly analyzed various technical aspects involved in prime 
contractor’s proposal, including relative merits of two different sub- 
contractor design configurations 


Mistakes 
Allegation before award. (See Bids, mistakes) 
Mutual 
Future events 


Crop insurance contracts to cover freezing losses which were made 
effective by Federal Crop Insurance Corp. pursuant to 7 CFR 409.25 
as of November 1, under the mistaken belief freezing weather would 
not occur earlier, may be modified to permit payment for crop damage 
resulting from freeze on October 30 and 31, on the basis of mutual 
mistake—a rule applicable to future as well as past events—since 
contracts did not reflect intention of parties to accomplish objective of 
providing crop insurance coverage for period of possible freeze. Further- 
more, administrative delay in accepting timely filed applications for 
insurance until after several freezes had injured crops should not de- 
prive applicants of insurance coverage, and Corporation failing to act 
within reasonable time has authority under 7 U.S.C. 1506(i) to take 
corrective action 


‘ ‘Model’ ’ 
Propriety 


Refusal of GSA to consider several proposals by offeror on automatic 
data processing equipment because they contained provision disclaim- 
ing implied warranties of merchantability and fitness for particular 
purpose and excluding liability to Govt. for consequential damage is 
discretionary procurement policy, which in absence of statutory or 
regulatory provision requiring GSA to accept exclusionary clauses is 
not subject to legal objection. Also discretionary is use of ‘‘model”’ 
contract by GSA for procurement of equipment, technique which was 
not imposed upon offerors without opportunity for discussion and nego- 
tiation; in fact offeror protesting its use instead of doing so immediately, 
urged inclusion of its limitation of liability clause until time set for 
submission of final prices, and further participated by offering amend- 
ments to model contract 
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CONTRACTS—Continued 
Negotiation 
Awards 
Initial proposal basis 


Fact that initial proposals may be rated as acceptable does not in- 
validate necessity for discussions of weaknesses, excesses, or deficiencies 
in proposals so that contracting officer may obtain most advantageous 
contract for Govt., therefore, where record of award made on basis of 
most favorable initial proposal pursuant to sec. 1-—3.805—1(a)(5) of 
Federal Procurement Regs. evidences discussions were conducted with 
all offerors within competitive range, price and other factors considered, 
and that all offerors were treated similarly, in order to eliminate un- 
certainties, discussions were “‘meaningful,’’ regardless of whether term 
employed during procurement procedures was “discussion” or “nego- 
tiation” since both terms are considered synonymous 

Award of contract on basis of initial proposal because specifications 
in request for proposals are considered to adequately describe Govt.’s 
requirements was not justified since, pursuant to par. 3-805.1 of the 
ASPR, adequate specifications are not an exception from requirement to 
conduct discussions with all offerors within competitive range and, 
therefore, prospective contractors submitting proposals that are not 
materially deficient and can be made acceptable through minor revisions 
or modifications should be afforded opportunity to satisfy Govt.’s re- 
quirements rather than closing door to possible fruitful negotiations, 
and discussions must be meaningful and furnish information to all 
offerors in competitive range as to areas in which their proposals are 
deficient to enable them to satisfy requirements 


Most advantageous to Government requirement 

Under point rating criteria—technical efficacy 40 percent; qualifica- 
tions 20 percent; real cost to Govt. 40 percent—established to evaluate 
oil analysis services for Navy, where criteria contrary to par. 3-501(b), 
ASPR, was not disclosed, award to incumbent contractor, whose price 
was not lowest, on basis of narrow margin higher score on subfactors 
of “Extended Voyages” and ‘MSC Experience,’”’ was not most ad- 
vantageous to Govt.—requirement of ASPR 3-101. Since, under ASPR 
3-805.1, price may not be disregarded, two minor subfactors should 
have been evaluated on sliding scale to allow for respective capabilities 
of offerors in competitive range, and acceptance of higher priced and 
higher scored offer rather than lower priced, lower scored offer that 
would meet Govt.’s needs should have been supported by specific de- 
termination of technical superiority 


Propriety 
Evaluation of proposals 

In negotiation pursuant to 41 U.S.C. 252(c) (10) of 20-year lease with 
four 5-year renewal options for space in building to be constructed, 
application of principles inherent in competitive system, even if negotia- 
tions were not subject to the Federal Procurement Regs., would have 
secured a more favorable lease, for then possibility of transferring option 
cost benefits to 20-year price would have been discussed; zoning require- 
ments would not have been stated in terms of nonresponsiveness, terms 
inappropriate in negotiated contract; past performance and not financial 





INDEX DIGEST 


CONTRACTS—Continued 
Negotiation—Continued 
Awards—Continued 
Propriety—Continued 
Evaluation of proposals—Continued 
capacity alone would have determined capacity to provide lease space 
by date specified; price evaluation basis would have been stated with 
information that option prices would not be considered; and the cutoff 
date for negotiations would have been prospective. Although termin- 
ation of lease would not be in the best interests of Govt., the progress of 
building construction should be closely monitored 


Upheld 


Negotiations under 10 U.S.C. 2304(g) leading to award of contract 
for space shuttle main engine, upon review are found to have been con- 
ducted in fair manner, consistent with applicable law and regulations. 
Review disclosed discussions were meaningful, and it is possible oc- 
casions when weaknesses, inadequacies, or deficiencies can be discussed 
without being unfair to other proposers; review upheld successful 
proposal was responsive, and found that determination protestant’s 
proposal was deficient was not arbitrary and capricious, but that 
evaluations of highly technical proposals were comprehensive and 
objective, and provided sound basis for selecting most advantageous 
proposal after considering protestant’s prior program experience, and all 
aspects of cost, including lowness, realism, and risk of cost overruns and, 
furthermore, successful offeror had not obtained unfair advantage 
because of participating in Saturn program 


Basic ordering agreements 
Propriety 

Because request for quotations to procure aircraft engine idler pulleys 
issued pursuant to 10 U.S.C. 2304(a)(10) allowing negotiations when 
formal competitive procedures are impracticable on basis of determina- 
tion and findings that fully adequate data and quality assurance pro- 
cedures were not available contained requirement that proposal should 
incorporate current basic ordering agreement does not make contract 
awarded illegal because terms and conditions of agreements may vary 
with each firm since par. 3-410.2, ASPR, provides general terms of 
each agreement, and specific terms of contract are defined by contract 
requirements. However, of importance is fact that offeror whose final 
price was 60% lower than successful contractor was not given equal 
opportunity to compete as required by 10 U.S.C. 2304(g), a situation 
to be avoided in future procurements 


Bonds 
Performance 


Failure of low offeror to submit performance bond equal to 100 percent 
of contract price by time of contract award under request for proposals 
to construct mail facility that made furnishing of bond condition of 
contract and not condition precedent to award does not affect validity 
of contract since acceptance of late performance bond reflects long- 
standing practice that permits furnishing of Miller Act bonds up to 
time of contract performance, and general bond condition was met 
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CONTRACTS—Continued 
Negotiation—Continued 
Bonds—Continued 
Performance—Continued 
albeit in lesser percentage amount with valuable consideration of price 
reduction moving to Govt. However, procurement should have been 
resolicited to reflect lesser penal amount, and future procurements 
should consider all statutory and regulatory bonding requirements, as 
well as proposed guarantee provisions in pars. 18-801 and 10-102.4, 


etc. 
Reopening negotiations 
Administrative determination 

Although late acknowledgment of amendment which provided in 
event of discrepancy between solicitation requirements and sample 
display kit, solicitation would govern, and added a clause to request 
for proposals for survival kits regarding royalties, by low offeror who 
prior to issuance of amendment had confirmed its offer did not include 
royalties was erroneously waived on basis amendment did not go to 
substance of offer and was not prejudicial to other offerors, issuance of 
amendment was proper exercise of administrative authority in absence 
of statutory or regulatory provision establishing criteria for determination 
of what constitutes substantial change to justify reopening negotiations 
after they have been terminated by call for best and final offers 


Specifications 
Brand name or equal provision 

When brand name or equal clause contained in par. 1-1206.3(b) of 
ASPR and written for advertised procurements is adopted for use in 
negotiated procurements pursuant to ASPR 1-1206.5 and 3-501(b)C 
(xxv), clause should be suitably modified. Mere substitution of the 
words “offeror” for “‘bidder’’ and “offer” for “bid” leaves restrictions in 
a request for proposals (RFP) which are contrary to intent and purposes 
of negotiated procurement. Furthermore, the inclusion in RFP of pro- 
vision similar to par. (c)(3) of clause, which precludes modification 
after bid opening to make product conform to brand name, is incon- 
sistent with principle of allowing modifications in proposals pursuant to 


ASPR 3-805.1(b) 


Competition of changes 

Although interpretation of conflicts of interest exclusionary clause 
in request for proposals for management and technical services to develop 
marine computer aided operational research center that ‘major income” 
meant 50 percent of sales should have been communicated to all offerors 
by written amendment as contemplated by sec. 1-3.805-1(d) of the 
Federal Procurement Regs., the interpretation that 50 percent figure 
best served the Govt.’s purpose was reasonable and since both pro- 
testant and successful offeror qualified under 50 percent criterion, 
failure to issue written amendment did not adversely affect evaluation 





INDEX DIGEST 


CONTRACTS—Continued 

Negotiation—Continued 

Competition 

Competitive range formula 
Manning information 

Where manning charts submitted with low offer to furnish mess 
attendant services indicate understanding of, and ability to fulfill 
contract requirements, including wage rates, number of workers, and 
total estimated labor hours, offeror is within competitive range for 
negotiation, and fact that contract to be awarded may prove unprofitable, 
although there is no evidence it might, does not justify rejection of other- 
wise acceptable offer. Evaluation criteria now employed in mess attendant 
solicitations are intended to advise offerors of exact role manning charts 
play in evaluation process, and to minimize offers that quote prices that 
bear no reasonable relation to manning hours offered, and to preclude 
acceptance of lowest rate per man-hour, rather than lowest overall 


Manning requirements 

Fact that solicitation provided that manning charts whose hours do 
not approximate Govt.’s estimates may result in rejection of offer 
without discussion does not alter conclusion in 51 Comp. Gen. 204 that 
manning charts do not affect responsiveness of bids or offers as such 
language is but initial probative evidence of offeror’s responsibility, and 
since manning charts serve as aids in determining responsibility charts 
cannot be made matter of responsiveness by any language in request for 
proposals. Furthermore, considering manhours and price separately 
does not imply there need be no reasonable relation between hours and 
dollars, and requirement that manhours be consistent with prices con- 
notes test of reasonableness rather than exact requirement for minimum 
price per manhour, and since manning charts are not exact formula, 
acceptance of determination offeror is within competitive range is 


Technical acceptability 


Under RFP, issued pursuant to 10 U.S.C. 2304(a) (10), which author- 
izes negotiations when it is impracticable to draft specifications, that 
contained descriptive clause—insufficient for formal advertising—relating 
to design and performance characteristics of air compressor being solic- 
ited, determination descriptive literature furnished by low offeror did not 
conform, where information lacking was contained in RFP, was deter- 
mination proposal was not technically within competitive range. How- 
ever, while failure to comply with descriptive literature clause in adver- 
tised procurement requires bid rejection, this rule does not automatically 
apply in negotiated procurement and discussions should have been held 
with offeror to determine whether its proposal was technically acceptable_ 


Discussion with all offerors requirement 
Actions not requiring 


Fact that during negotiations of new contract for reproduction of 
research papers for sale to Govt. and general public upon cancellation 
of existing contract because of deficiencies in request for proposals 
(RFP), discussions relative to start-up time were held with offerors 
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CONTRACTS—Continued 
Negotiation—Continued 
Competition—Continued 
Discussion with all offerors requirement—Continued 
Actions not requiring—Continued 
within competitive range but not with incumbent contractor who had 
submitted offer under amended RFP was not prejudicial as matter of 
start-up time was not germane to incumbent contractor whereas dis- 
cussions were required with other offerors because complications involved 
in procurement necessitated revision in contract award date, thereby 
lessening time new contractor would have to prepare for contract per- 
formance.._...--- See Ae ee eR oetaseatonenwepcdansucaveueeeenee 


Equal opportunity to compete 


Although late acknowledgment of amendment which provided in 
event of discrepancy between solicitation requirements and sample 
display kit, solicitation would govern, and added a clause to request for 
proposals for survival kits regarding royalties, by low offeror who prior 
to issuance of amendment had confirmed its offer did not include royal- 
ties was erroneously waived on basis amendment did not go to substance 
of offer and was not prejudicial to other offerors, issuance of amendment 
was proper exercise of administrative authority in absence of statutory 
or regulatory provision establishing criteria for determination of what 
constitutes substantial change to justify reopening negotiations after 
they have been terminated by call for best and final offers 

Cancellation of contract award because of contracting officer’s failure 
to hold discussions with all offerors within competitive range after hold- 
ing discussions with one offeror should be converted to termination for 
convenience since contracting officer did not lack authority to make 
award and there is no indication in record that either offeror or procure- 
ment activity contracted other than in good faith or with any intent to 
deprive other offerors of equal opportunity to compete and, consequently, 
contract awarded was not void ab initio. Cancellation of contract is 
desirable, but for urgency of procurement, costs that would be charge- 
able against Govt., or similar circumstances relating to best interests of 
Govt. when termination for convenience would either be too expensive 
or not in Govt.’s best interest 

Relaxation of manning requirements during negotiations with low 
offeror under RFQ to perform maintenance and operation services for 
technical laboratory for 1-year period with two 1-year options, after 
assuring offerors at prequotation conference that minimum manning 
requirements of RFQ would be enforced and penalty levied for noncom- 
pliance, even if performance was satisfactory, without providing all 
offerors in competitive range an opportunity to reconsider their offers 
was contrary to par. 3-805.1(e) of the ASPR, and options should not be 
exercised, notwithstanding award was made with understanding that 
satisfactory performance with less than specified minimum personnel 
would be acceptable and no price reduction required 

Because request for quotations to procure aircraft engine idler pulleys 
issued pursuant to 10 U.S.C. 2304(a)(10) allowing negotiations when 
formal competitive procedures are impracticable on basis of determina- 
tion and findings that fully adequate data and quality assurance pro- 
cedures were not available contained requirement that proposal should 
incorporate current basic ordering agreement does not make contract 





INDEX DIGEST 


CONTRACTS—Continued 
Negotiation—Continued 
Competition—Continued 
Discussion with all offerors requirement—Continued 
Equal opportunity to compete—Continued 
awarded illegal because terms and conditions of agreements may vary 
with each firm since par. 3-410.2, ASPR, provides general terms of each 
agreement, and specific terms of contract are defined by contract require- 
ments. However, of importance is fact that offeror whose final price was 
60% lower than successful contractor was not given equal opportunity 
to compete as required by 10 U.S.C. 2304(g), a situation to be avoided 
in future procurements 


Generally 


Although all pertinent portions of work study report used in prepara- 
tion of request for proposals (RFP) for data base management system 
should have been physically included in RFP for sake of clarity since 
RFP incorporated report by reference as well as apprising offerors of 
procurement requirements, time to question adequacy of evaluation cri- 
teria and their importance was prior to proposal submission. Further- 
more, on basis of cost effectiveness formula in report, use of operation 
and maintenance costs computed on 5-year cycle to determine most 
advantageous proposal in competitive range, procedure that is per se 
acceptable if such costs are reasonable, was proper, even though opera- 
tion and maintenance costs were incapable of precise assessment and 
were only projected costs 


‘‘Meaningful’’ discussions 


Fact that initial proposals may be rated as acceptable does not invali- 
date necessity for discussions of weaknesses, excesses, or deficiencies in 
proposals so that contracting officer may obtain most advantageous con- 
tract for Govt., therefore, where record of award made on basis of most 
favorable initial proposal pursuant to sec. 1-3.805-1(a)(5) of Federal 
Procurement Regs. evidences discussions were conducted with all offer- 
ors within competitive range, price and other factors considered, and that 
all offerors were treated similarly, in order to eliminate uncertainties, 
discussions were ‘‘meaningful,”. regardless of whether term employed 
during procurement procedures was “discussion” or “negotiation” since 
both terms are considered synonymous 

Negotiations under 10 U.S.C. 2304(g) leading to award of contract 
for space shuttle main engine, upon review are found to have been con- 
ducted in fair manner, consistent with applicable law and regulations. 
Review disclosed discussions were meaningful, and it is possible occasions 
when weaknesses, inadequacies, or deficiencies can be discussed without 
being unfair to other proposers; review upheld successful proposal was 
responsive, and found that determination protestant’s proposal was 
deficient was not arbitrary and capricious, but that evaluations of 
highly technical proposals were comprehensive and objective, and pro- 
vided sound basis for selecting most advantageous proposal after con- 
sidering protestant’s prior program experience, and all aspects of cost, 
including lowness, realism, and risk of cost overruns and, furthermore, 
successful offeror had not obtained unfair advantage because of partici- 
pating in Saturn program 
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CONTRACTS—Continued 
Negotiation—Continued 
Competition—Continued 
Discussion with all offerors requirement—Continued 
Proposal revisions 


Under request for proposals for institutional support services at 
George C. Marshall Space Flight Center to be evaluated on five main 
criteria—experience; staffing; management; policies, procedures, and 
financial capability; and facilities and equipment—with no provisions 
for formal scoring of subcriteria that included subcontracting with small 
business concerns or minority-owned enterprises, and assignment of 
numerical value to cost estimates, selection of offeror that ranked behind 
its competitors on basis of subcontracting with inexperienced minority 
custodial firm is within authority of Source Selection Official, in absence 
of statutory or regulatory direction, even though selection was departure 
from sound procurement policy from competitive standpoint since official 
should have informed offerors when relative importance of minority sub- 
contracting factor was changed 


Determination by contracting officer upon reviewing procurement 
for set of water distillation units and associated manuals, drawings, 
and provisioning list in connection with protest, that award to offeror who 
reduced price of list to become low offeror was improper because other 
offerors within competitive range were not given opportunity to review 
their offers and perhaps modify their prices was in accord with 10 U.S.C. 
2304(g). Opportunity to revise or modify proposal, regardless of whether 
opportunity results from action initiated by Govt. or offeror, constitutes 
discussion and, ‘therefore, award based on price reduction without dis- 
cussion with other offerors was improper, but impropriety does not 
require severe remedy of contract cancellation, and cancellation may 
be modified to termination for convenience of Govt 


Specification adequacy effect 


Award of contract on basis of initial proposal because specifications 
in request for proposals are considered to adequately describe Govt.’s 
requirements was not justified since, pursuant to par. 3-805.1 of the 
ASPR, adequate specifications are not an exception from requirement 
to conduct discussions with all offerors within competitive range and, 
therefore, prospective contractors submitting proposals that are not 
materially deficient and can be made acceptable through minor revisions 
or modifications should be afforded opportunity to satisfy Govt.’s 
requirements rather than closing door to possible fruitful negotiations, 
and discussions must be meaningful and furnish information to all 
offerors in competitive range as to areas in which their proposals are 
deficient to enable them to satisfy requirements 


Written or oral negotiations 


Written negotiations conducted with offeror whose proposal in 
response to request for quotations to procure Fatigue Analysis Program 
for B-57 aircraft was deficient with respect to component test plan 
specification and, therefore, its proposal was nonresponsive, satified the 
requirements of par. 3-805.1 of ASPR implementing 10 U.S.C. 2304(g) 
to provide that “written or oral discussions shall be conducted with all 
responsible offerors who submit proposals within a competitive range,” 
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Negotiation—Continued 
Competition—Continued : 
Discussion with all offerors requirement—Continued 
Written or oral negotiations—Continued 
and discharged contracting officer’s duty to negotiate, and further 
negotiations were not required because offeror advised in writing of 


deficiencies in its proposal failed in his final offer to comply with speci- 
fications for component test plan 


Maximum possible extent 


In negotiation of pilot procurement for disposal of unserviceable 
explosive fuses by incineration under request for quotations that placed 
on contractor responsibility for providing and removing incinerator 
device, preparation and restoration of site, and incineration of fuses 
and removal of scrap residue, conclusion of negotiations upon receipt 
of best and final offers was consistent with par. 3—805.1 of Armed Serv- 
ices Procurement Reg. in absence of requirement to continue negotia- 
tions to define operating procedures or equipment design. However, 
as detonation demonstration for prospective offeror, although not 
prejudicial, created appearance of favoritism, and pilot project was 
not specificially detailed, future procurements should insure adequate 
competition by including as appropriate more definite specifications, 
demonstrations, and prebid conferences 

Before rejection of unsolicited offers for repair kits for generator on 
qualified products list (QPL) under solicitation containing qualified 
components clause, and acceptance on sole source basis of QPL supplier’s 
offer to furnish kits, if time permits, and in view of par. 3-102(c) of 
Armed Services Procurement Reg. prescribing competition to maximum 
extent, determination should be made if kit was altered by QPL offeror, 
or if kits of unsolicited offerors procured from same source used by 
QPL offeror automatically qualified kits under applicable military 
specifications. If it cannot be determined that parts in kits have been 
altered or enhanced, or if examination is not practical, award may be 
made to QPL offeror and unsolicited offerors advised of kit parts 
requiring qualification testing for future procurements of kits 


Conflicts of interest prohibitions 
Exclusionary clause based on sales 


Although interpretation of conflicts of interest exclusionary clause 
in request for proposals for management and technical services to develop 
marine computer aided operational research center that ‘‘major income”’ 
meant 50 percent of sales should have been communicated to all offerors 
by written amendment as contemplated by sec. 1-3.805-1(d) of the 
Federal Procurement Regs., the interpretation that 50 percent figure 
best served the Govt.’s purpose was reasonable and since both pro- 
testant and successful offeror qualified under 50 percent criterion, failure 
to issue written amendment did not adversely affect evaluation of their 


475-947 O - 73 - 60 
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CONTRACTS—Continued 
Negotiation—Continued 
Determination and findings 
Finality 
Although written finding, pursuant to 10 U.S.C. 2310(b), by contract- 
ing officer of his determination to negotiate procurement pursuant to 
“public exigency” exception to use of formal advertising set forth at 10 
U.S.C. 2304(a) (2), as implemented by par. 3-202.2(vi) of ASPR, is final 
under terms of statute, U.S. GAO is not precluded from questioning 
whether determ‘nation based on findings is proper. To extent prior de- 
cisions citing 10 U.S.C. 2310(b) are contrary to this holding, they 
should not be followed 
Evaluation factors 
All offerors informed requirement 


Under request for proposals for institutional support services at 
George C. Marshall Space Flight Center to be evaluated on five main 
criteria—experience; staffing; management; policies, procedures, and 
financial capability; and facilities and equipment—with no provisions for 
formal scoring of subcriteria that included subcontracting with small 
business concerns or minority-owned enterprises, and assignment of 
numerical value to cost estimates, selection of offeror that ranked behind 
its competitors on basis of subcontracting with inexperienced minority 
custodial firm is within authority of Source Selection Official, in absence 
of statutory or regulatory direction, even though selection was departure 
from sound procurement policy from competitive standpoint since official 
should have informed offerors when relative importance of minority 
subcontracting factor was changed 

**Best buy analysis’’ 

Failure to disclose 3 to 1 ratio of technical merit to cost evaluation 
formula of “best buy analysis’ included in Evaluation/Selection Plan 
approved as basis for award of cost-plus-fixed-fee contract under request 
for quotations for procurement of automatic test equipment for internal 
combustion engine powered materiel—where no questions as to best buy 
analysis were raised at prequotation conference—was not prejudicial in 
award competition, even though solicitation did not accurately reflect 
importance to be accorded to cost, which was ranked as least important 
of 11 evaluation factors, since two offerors selected for negotiations were 
essentially equal as to technical ability and, therefore, only consideration 
remaining for evaluation was price, advantage not to be ignored pursuant 
to par. 4-106.4 of Armed Services Procurement Reg 

Although negotiation of turnkey construction contracts for military 
family housing under 10 U.S.C. 2304(a)(10) and par. 3-210.2(xiii) of 
Armed Services Procurement Reg. which authorize negotiation when it 
is impracticable to obtain competition or impossible to draft specifica- 
tions was necessary because impossibility of drafting adequate speci- 
fications is inherent in “turnkey” concept that permits housing developer 
to use his own architect, future procurements by same method should, in 
addition to identifying technical criteria for each turnkey project, indi- 
cate relative importance of each evaluation factor, and when using 
“best value formula” evaluation, Govt. should determine that its actual 
requirements were met, and if those requirements become definitized 
during course of negotations, all offerors in competitive range must be 
given opportunity to submit revised proposals..... Meng. Rape 
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CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Competitive advantage precluded 


In negotation pursuant to 41 U.S.C. 252(c)(10) of 20-year lease with 
four 5-year renewal options for space in building to be constructed, 
application of principles inherent in competitive system, even if negotia- 
tions were not subject to the Federal Procurement Regs., would have 
secured a more favorable lease, for then possibility of transferring option 
cost benefits to 20-year price would have been discussed; zoning require- 
ments would not have been stated in terms of nonresponsiveness, terms 
inappropriate in negotiated contract; past performance and not financial 
capacity alone would have determined capacity to provide lease space 
by date specified; price evaluation basis would have been stated with 
information that option prices would not be considered; and the cutoff 
date for negotiations would have been prospective. Although termination 
of lease would not be in the best interests of Govt., the progress of build- 
ing construction should be closely monitored 


Criteria 


Consideration of evaluation factors not contained in request for pro- 
posals (RFP) for management and technical services to develop marine 
computer aided operational research center but were developed in dis- 
cussions with offerors was proper, even though factors are not easily 
categorized under RFP criteria, in view of fact additional factors are 
sufficiently correlated to generalized criteria shown in RFP to satisfy 
requirement that prospective offerors should be advised of evaluation 
factors which will be applied to their proposals. Furthermore, the two 
competing offerors received same evaluation information and each pro- 
posal was evaluated according to same criteria 

Descriptive literature 


Under RFP, issued pursuant to 10 U.S.C. 2304(a)(10), which author- 
izes negotiations when it is impracticable to draft specifications, that 
contained descriptive clause—insufficient for formal advertising— 
relating to design and performance characteristics of air compressor 
being solicited, determination descriptive literature furnished by low 
offeror did not conform, where information lacking was contained in 
RFP, was determination proposal was not technically within competi- 
tive range. However, while failure to comply with descriptive literature 
clause in advertised procurement requires bid rejection, this rule does 
not automatically apply in negotiated procurement and discussions 
should have been held with offeror to determine whether its proposal 
was technically acceptable 


Factors other than price 
Import duty 


Acceptance of volunteer alternate offer on nozzle fin assemblies that 
contemplated incorporating component parts fabricated from import 
foreign steel in domestic end item, for evaluation on basis of issuing 
duty-free certificate, would be unfair to other bidders, even though 
purchase qualifies as emergency war material within contemplation of 
par. 6-603.1 of ASPR, and Defense Dept. under ASPR 6-602 may issue 
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CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Factors other than price—Continued 

Import duty—Continued 
duty-free certificates if there are appropriation savings. Theretore, RFP 
should be canceled and reissued to require offerors furnishing domestic 
end items incorporating foreign origin materials ta submit alternate 
offers that evidence the duty for evaluation on ex-duty basis if duty-free 
certificate is issued, and negotiations should be reopened to permit all 
offerors to submit alternate offers on duty-free basis 

Minority subcontracting 


Under request for proposals for institutional support services at 
George C. Marshall Space Flight Center to be evaluated on five main 
criteria—experience; staffing; management; policies, procedures, and 
financial capability; and facilities and equipment—with no provisions 
for formal scoring of subcriteria that included subcontracting with 
small business concerns or minority-owned enterprises, and assignment 
of numerical value to cost estimates, selection of offeror that ranked 
behind its competitors on basis of subcontracting with inexperienced 
minority custodial firm is within authority of Source Selection Official, 
in absence of statutory or regulatory direction, even though selection 
was departure from sound procurement policy from competitive stand- 
point since official should have informed offerors when relative impor- 
tance of minority subcontracting factor was changed 

Make-or-buy proposals 


Under make-or-buy proposal by prime contractor pursuant to request 
for proposals to furnish launch vehicles, participation of NASA in 
negotiation of second step engine with subcontractors does not make 
prime contractor agent of NASA so as to subject subcontracting to 
Govt.’s procurement statutes and regulations, for in make-or-buy 
program as defined in NASA PR 3.901-1, Govt. buys management, 
including placing and administering subcontracts, from prime contractor 
along with goods and services to assure performance at lowest overall 
cost, with right of review reserved in Govt. Therefore, essential point 
is not selection of subcontractor but make-or-buy decision, and record 
shows NASA thoroughly analyzed various technical aspects involved 
in prime contractor’s proposal, including relative merits of two different 
subcontractor design configurations 

Manning requirements 


Where manning charts submitted with low offer to furnish mess 
attendant services indicate understanding of, and ability to fulfill 
contract requirements, including wage rates, number of workers, and 
total estimated labor hours, offeror is within competitive range for 
negotiation, and fact that contract to be awarded may prove unprofit- 
able, although there is no evidence it might, does not justify rejection 
of otherwise acceptable offer. Evaluation criteria now employed in mess 
attendant solicitations are intended to advise offerors of exact role 
manning charts play in evaluation process, and to minimize offers that 
quote prices that bear no reasonable relation to manning hours offered, 


and to preclude acceptance of lowest rate per man-hour, rather than 
lowest overall proposal 





INDEX DIGEST 


CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Manning requirements—Continued 


Fact that solicitation provided that manning charts whose hours do 
not approximate Govt.’s estimates may result in rejection of offer without 
discussion does not alter conclusion in 51 Comp. Gen. 204 that manning 
charts do not affect responsiveness of bids or offers as such language is 
but initial probative evidence of offeror’s responsibility, and since 
manning charts serve as aids in determining responsibility charts cannot 
be made matter of responsiveness by any language in request for pro- 
posals. Furthermore, considering manhours and price separately does not 
imply there need be no reasonable relation between hours and dollars, 
and requirement that manhours be consistent with prices connotes test of 
reasonableness rather than exact requirement for minimum price per 
manhour, and since manning charts are not exact formula, acceptance of 
determination offeror is within competitive range is justified 

Relaxation of manning requirements during negotiations with low 
offeror under RFQ to perform maintenance and operation services for 
technical laboratory for l-year period with two l-year options, after 
assuring offerors at prequotation conference that minimum manning 
requirements of RFQ would be enforced and penalty levied for non- 
compliance, even if performance was satisfactory, without providing all 
offerors in competitive range an opportunity to reconsider their offers was 
contrary to par. 3-805.1(e) of the ASPR, and options should not be 
exercised, notwithstanding award was made with understanding that 
satisfactory performance with less than specified minimum personnel 
would be acceptable and no price reduction required 


Point rating 
Price consideration 


Under point rating criteria—technical efficacy 40 percent; qualifica- 
tions 20 percent; real cost to Govt. 40 percent—established to evaluate 
oil analysis services for Navy, where criteria contrary to par. 3-501(b), 
ASPR, was not disclosed, award to incumbent contractor, whose price 
was not lowest, on basis of narrow margin higher score on subfactors of 
“Extended Voyages” and ‘“‘MSC Experience,” was not most advan- 
tageous to Govt.—requirement of ASPR 3-101. Since, under ASPR 
3-805.1, price may not be disregarded, two minor subfactors should have 
been evaluated on sliding scale to allow for respective capabilities of 
offerors in competitive range, and acceptance of higher priced and higher 
scored offer rather than lower priced, lower scored offer that would meet 


Govt.’s needs should have been supported by specific determination of 
technical superiority 


Subcontracting with minority firms 


Under request for proposals for institutional support services at 
George C. Marshall Space Flight Center to be evaluated on five main 
criteria—experience; staffing; management; policies, procedures, and 
financial capability; and facilities and equipment—with no provisions 
for formal scoring of subcriteria that included subcontracting with small 
business concerns or minority-owned enterprises, and assignment of 
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CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Point rating—Continued 
Subcontracting with minority firms—Continued 

numerical value to cost estimates, selection of offeror that ranked behind 
its competitors on basis of subcontracting with inexperienced minority 
custodial firm is within authority of Source Selection Official, in absence 
of statutory or regulatory direction, even though selection was departure 
from sound procurement policy from competitive standpoint since 
official should have informed offerors when relative importance of 
minority subcontracting factor was changed 


Propriety of evaluation 


Negotiations under 10 U.S.C. 2304(g) leading to award of contract for 
space shuttle main engine, upon review are found to have been conducted 
in fair manner, consistent with applicable law and regulations. Review 
disclosed discussions were meaningful, and it is possible occasions 
when weaknesses, inadequacies, or deficiencies can be discussed without 
being unfair to other proposers; review upheld successful proposal was 
responsive, and found that determination protestant’s proposal was 
deficient was not arbitrary and capricious, but that evaluations of highly 
technical proposals were comprehensive and objective, and provided 
sound basis for selecting most advantageous proposal after considering 
protestant’s prior program experience, and all aspects of cost, including 
lowness, realism, and risk of cost overruns and, furthermore, successful 
offeror had not obtained unfair advantage because of participating in 


‘Successor employer’’ doctrine 


Award of cost-plus-award-fee contract for operational support and 
maintenance of Pacific Missile Range Instrumentation Facility to other 
than incumbent contractor on basis of lowest potential cost exposure to 
Govt. was not illegal under Service Contract Act of 1965, 41 U.S.C. 351, 
notwithstanding Dept. of Labor within its discretionary authority 
refused to issue wage determination, and as refusal is not attributable to 
any misfeasance or nonfeasance on part of contracting agency, failure to 
include wage determination in request for proposals will not affect 
validity of contract. Furthermore, lack of wage determination was not 
prejudicial to incumbent contractor, possibility of labor strife is con- 
jectural, and labor cost overruns will be borne by new contractor to 
whom “successor employer” doctrine is inapplicable as former con- 
tractor had no bargaining agreement 


Impracticable to obtain 
Advertising in lieu of negotiation 

Fact negotiation is authorized under 10 U.S.C. 2304(a)(10) when 
impracticable to obtain competition, does not exclude advertising 
procurement when feasible and practicable to do so; therefore, before 
issuing RFP where available specifications were “primarily performance 
and design parameters,’’ and available design data was “incomplete, not 
sufficiently detailed and largely uncoordinated,” consideration should 
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CONTRACTS—Continued 

Negotiation—Continued 

Impracticable to obtain—Continued 

Advertising in lieu of negotiation—Continued 

have been given to advertising performance-type specifications and to 
par. 1-1206.2 of ASPR, which authorizes use of brand-name-or-equal 
purchase descriptions when more precise and detailed specifications are 
not available, since performance-type specifications and formal ad- 
vertising are not mutually inconsistent 


Late proposals and quotations 
Acceptance in Government’s interest 


Although par. 3-506, of ASPR, requires requests for proposals to 
notify offerors that late proposals or modification to proposals received 
after date for submission will not be considered, in view of ASPR 
3-506(c) (ii), which provides for consideration of late proposal when 
Secretary of Dept. determines it is of ‘‘extreme importance to the Govt., 
as for example where it offers some important technical or scientific 
breakthrough,” late proposals are authorized to be opened in order to 
determine applicability of exception. However, where prompt award 
was necessary, failure to open late proposal to determine if proposal 
warranted exception to requirement that late proposals may not be con- 
sidered does not justify disturbing award 


Rejection propriety 


Rejection pursuant to par. 3-506 of ASPR of hand-carried late pro- 
posal received at 1320 hours, or 20 minutes subsequent to closing hour 


specified in request for proposals to maintain real property in Korea, 
which had been extended twice, first amendment advancing initial closing 
hour from 1500 to 1300 hours and second one indicating change in 
opening date only, was in accordance with provision in each amendment 
that unchanged terms and conditions remained in full force and effect. 
Furthermore, checking in both amendments block “the hour and date 
specified for receipt of offers is extended” rather than ‘‘is not extended” 
block, where only one of blocks could be checked, created no ambiguity, 
considering time was specifically mentioned in amendment No. 1, while 
only date was changed in amendment No. 2 


Limitation on negotiation 
Nonresponsiveness of offer 

Request for proposals soliciting offers on ‘brand name or equal” 
basis for lease and maintenance of computers that would fit space 
occupied by IBM computers to be replaced is not restrictive because 
offer did not meet essential ‘‘disk arrangement”’ specified, and therefore, 
could not satisfy principal purpose of procurement that ‘‘no additional 
physical space will be required.” Drafting of proper “brand name or 
equal” purchase description is matter primarily within jurisdiction of 
procurement activity and any particular features required must be 
presumed to be material and essential to needs of Govt. Although non- 
responsiveness of offer may be subject for negotiation since offeror does 
not intend to make its offer “responsive” and contracting officials adhere 
to initial requirements, further discussions would be futile 
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National emergency authority 
**One or more’’ awards 
Maintenance of supply sources 


Notwithstanding request for proposals for fuze grenades provided 
for two contract awards in order to retain two sources of supply in event 
of unforeseeable contingencies, single award, pursuant to amendment 
to RFP, in view of changed circumstances to offeror who submitted both 
proposal solicited and unsolicited proposal on basis of savings to Govt. 
is not prohibited, even though 10 U.S.C. 2304(a) (16), under which pro- 
curement was negotiated, indicates price need not control when na- 
tional defense is involved, since neither determination and findings nor 
RFP state maintenance of production capacity requires current pro- 
duction by more than one contractor where Govt. is assured of support 
for immediate and long range logistics associated with required item. 
Furthermore, in determining low offer, use of Govt. facilities was 
evaluated 

Use propriety 

In evaluation of offers to supply metal parts for projectiles submitted 
under RFP issued pursuant to 10 U.S.C. 2304(a) (16), permitting nego- 
tiation of contracts in interests of national defense and industrial mobil- 
ization, by producers who operate Govt.-owned facilities or privately 
owned plants utilizing Govt. equipment, exclusion of layaway, main- 
tenance, and space rental costs for idle plants or equipment was proper 
since scope of layaway and maintenance works for all offerors had not 
been established. Furthermore, there is no legal basis to disturb con- 
tracts awarded prior to resolution of protest, as provided by paragraph 
2-407.8(b) (3), since objectionable provision for evaluating abnormal main- 
tenance costs was removed from RFP, and record evidences negotia- 
tions conducted were within authority of 10 U.S.C. 2304(a) (16), and that 
delivery schedules were designed to be equitable 


Options 
Not to be exercised 
Procedural deficiencies in procurement 

Relaxation of manning requirements during negotiations with low 
offeror under RFQ to perform maintenance and operation services for 
technical laboratory for l-year period with two l-year options, after as- 
suring offerors at prequotation conference that minimum manning re- 
quirements of RFQ would be enforced and penalty levied for noncom- 
pliance, even if performance was satisfactory, without providing all offer- 
ors in competitive range an opportunity to reconsider their offerors was 
contrary to par. 3-805.1(e) of the ASPR, and options should not be ex- 
ercised, notwithstanding award was made with understanding that 
satisfactory performance with less than specified minimum personnel 
would be acceptable and no price reduction required 
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CONTRACTS—Continued 
Negotiation—Continued 
Pilot projects 
Method of conducting negotiations 


In negotiation of pilot procurement for disposal of unserviceable 
explosive fuses by incineration under request for quotations that placed 
on contractor responsibility for providing and removing incinerator 
device, preparation and restoration of site, and incineration of fuses 
and removal of scrap residue, conclusion of negotiations upon receipt 
of best and final offers was consistent with par. 3-805.1 of Armed Serv- 
ices Procurement Reg. in absence of requirement to continue negotia- 
tions to define operating procedures or equipment design. However, 
as detonation demonstration for prospective offeror, although not 
prejudicial, created appearance of favoritism, and pilot project was 
not specifically detailed, future procurements should insure adequate 
competition by including as appropriate more definite specifications, 
demonstrations, and prebid conferences 


Prices 
‘*Best buy analysis’’ 


Failure to disclose 3 to 1 ratio of technical merit to cost evaluation 
formula of ‘‘best buy analysis’? included in Evaluation/Selection Plan 
approved as basis for award of cost-plus-fixed-fee contract under re- 
quest for quotations for procurement of automatic test equipment for 
internal combustion engine powered materiel—where no questions as 
to best buy analysis were raised at prequotation conference—was not 
prejudicial in award competition, even though solicitation did not ac- 
curately reflect importance to be accorded to cost, which was ranked 
as least important of 11 evaluation factors, since two offerors selected 
for negotiations were essentially equal as to technical ability and, there- 
fore, only consideration remaining for evaluation was price, advantage 
not to be ignored pursuant to par. 4-106.4 of Armed Services Pro- 
curement Reg 


Propriety 
Incumbent contractor 


Fact that during negotiations of new contract for reproduction of 
research papers for sale to Govt. and general public upon cancellation 
of existing contract because of deficiencies in request for proposals 
(RFP), discussions relative to start-up time were held with offerors 
within competitive range but not with incumbent contractor who had 
submitted offer under amended RFP was not prejudicial as matter 
of start-up time was not germane to incumbent contractor whereas 
discussions were required with other offerors because complications 
involved in procurement necessitated revision in contract award date, 
thereby lessening time new contractor would have to prepare for con- 
tract performance 
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CONTRACTS—Continued 
Negotiation—Continued 
Public exigency 
Finality of determination 
Although written finding, pursuant to 10 U.S.C. 2310(b), by con- 
tracting officer of his determination to negotiate procurement pursuant 
to “public exigency” exception to use of formal advertising set forth 
at 10 U.S.C. 2304(a)(2), as implemented by par. 3-202.2(vi) of ASPR, 
is final under terms of statute, U.S. GAO is not precluded from ques- 
tioning whether determination based on findings is proper. To extent 
prior decisions citing 10 U.S.C. 2310(b) are contrary to this holding, 
they should not be followed. 
Request for proposals 
Brand name or equal procedure 
When brand name or equal clause contained in par. 1-1206.3(b) of 
ASPR and written for advertised procurements is adopted for use in 
negotiated procurements pursuant to ASPR 1-1206.5 and 3-501(b) C 
(xxv), clause should be suitably modified. Mere substitution of the 
words ‘‘offeror” for “bidder” and “offer” for “bid” leaves restrictions 
in a request for proposals (RFP) which are contrary to intent and pur- 
poses of negotiated procurement. Furthermore, the inclusion in RFP 
of provision similar to par. (c)(3) of clause, which precludes modifica- 
tion after bid opening to make product conform to brand name, is in- 
consistent with principle of allowing modifications in proposals pursuant 
to ASPR 3-805.1(b) 
Omissions 
Price escalation clause 
Omission of price escalation clause to reflect impact of E.O. 11615, 
Aug. 15, 1971, which provides for stabilization of prices, rents, wages, 
and salaries, from request for proposals to furnish projectiles that was 
issued to both Govt-owned, contractor operated facilities and privately 
owned facilities utilizing Govt-owned production equipment does not 
make solicitation defective. Opportunity during negotiations to propose 
contract with escalation provision having been declined by protestant 
because maximum amount of escalation would have to be added to 
price, it is not appropriate after submission of proposal to contend 
award cannot properly be made on basis of proposals which, as was 
case with protestant’s proposal, did not include escalation clause 344 


Submission date 
Extension 


Rejection pursuant to par. 3-506 of ASPR of hand-carried late 
proposal received at 1320 hours, or 20 minutes subsequent to closing 
hour specified in request for proposals to maintain real property in 
Korea, which had been extended twice, first amendment advancing 
initial closing hour from 1500 to 1300 hours and second one indicating 
change in opening date only, was in accordance with provision in each 
amendment that unchanged terms and conditions remained in full 
force and effect. Furthermore, checking in both amendments block “the 
hour and date specified for receipt of offers is extended’’ rather than ‘ ‘is 
not extended” block, where only one of blocks could be checked, created 
no ambiguity, considering time was specifically mentioned in amendment 
No, 1, while only date was changed in amendment No, 2 
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CONTRACTS—Continued 
Negotiation—Continued 
Request for quotations 
Basic ordering agreements 
Variances 


Because request for quotations to procure aircraft engine idler pulleys 
issued pursuant to 10 U.S.C. 2304(a)(10) allowing negotiations when 
formal competitive procedures are impracticable on basis of determina- 
tion and findings that fully adequate data and quality assurance pro- 
cedures were not available contained requirement that proposal should 
incorporate current basic ordering agreement does not make contract 
awarded illegal because terms and conditions of agreements may vary 
with each firm since par. 3-410.2, ASPR, provides general terms of each 
agreement, and specific terms of contract are defined by contract re- 
quirements. However, of importance is fact that offeror whose final 
price was 60% lower than successful contractor was not given equal 
opportunity to compete as required by 10 U.S.C. 2304(g), a situation to 
be avoided in future procurements 


Firm offer confirmation 


In issuing request for quotations, since use of Standard Form 18, 
which contained inconsistent and misleading provisions, instead of Form 
33 was cause for rejection of low proposal on basis of failure to confirm 
that low quotation was firm offer and failure to submit revised proposal, 
use of form in absence of substantive reasons, even though authorized by 
par. 16-102.1(b) (1) of Armed Services Procurement Reg., is not required. 
To avoid placing prospective contractors in position to ‘‘second guess” 
whether solicitation was requesting quotation or firm offer, Standard 
Form 33 should be used in future procurements thereby eliminating that 
prospective contractors go through additional step of confirming that 
their initial proposals are firm offers 

Offer defective 


Written negotiations conducted with offeror whose proposal in response 
to request for quotations to procure Fatigue Analysis Program for B—57 
aircraft was deficient with respect to component test plan specification 
and, therefore, its proposal was nonresponsive, satisfied the requirements 
of par. 3-805.1 of ASPR implementing 10 U.S.C. 2304(g) to provide that 
“written or oral discussions shall be conducted with all responsible 
offerors who submit proposals within a competitive range,” and dis- 
charged contracting officer’s duty to negotiate, and further negotiations 
were not required because offeror advised in writing of deficiencies in its 
proposal failed in his final offer to comply with specifications for com- 
ponent test plan 


Sole source basis 
Parts, etc. 
Initial equipment sole source 


Before rejection of unsolicited offers for repair kits for generator on 
qualified products list (QPL) under solicitation containing qualified 
components clause, and acceptance on sole source basis of QPL supplier’s 
offer to furnish kits, if time permits, andin view of par. 3-102(c) of Armed 
Services Procurement Reg. prescribing competition to maximum extent, 
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determination should be made if kit was altered by QPL offeror, or if 
kits of unsolicited offerors procured from same source used by QPL 
offeror, automatically qualified kits under applicable military specifica- 
tions. If it cannot be determined that parts in kits have been altered or 
enhanced, or if examination is not practical, award may be made to 
QPL offeror and unsolicited offerors advised of kit parts requiring 
qualification testing for future procurements of kits 


Specifications unavailable 
Basis for exception to formal advertising 


Although negotiation of turnkey construction contracts for military 
family housing under 10 U.S.C. 2304(a)(10) and par. 3-210.2(xiii) of 
Armed Services Procurement Reg. which authorize negotiation when it 
is impracticable to obtain competition or impossible to draft specifica- 
tions was necessary because impossibility of drafting adequate specifica- 
tions is inherent in ‘‘turnkey” concept that permits housing developer to 
use his own architect, future procurements by same method should, in 
addition to identifying technical criteria for each turnkey project, 
indicate relative importance of each evaluation factor, and when using 
“best value formula” evaluation, Govt. should determine that its 
actual requirements were met, and if those requirements become de- 
finitized during course of negotiations, all offerors in competitive range 
must be given opportunity to submit revised proposals 

Descriptive literature requirement 


Under RFP, issued pursuant to 10 U.S.C. 2304(a)(10), which au- 
thorizes negotiations when it is impracticable to draft specifications, that 
contained descriptive clause—insufficient for formal advertising— 
relating to design and performance characteristics of air compressor 
being solicited, determination descriptive literature furnished by low 
offeror did not conform, where information lacking was contained in 
RFP, was determination proposal was not technically within competitive 
range. However, while failure to comply with descriptive literature clause 
in advertised procurement requires bid rejection, this rule does not 
automatically apply in negotiated procurement and discussions should 
have been held with offeror to determine whether its proposal was 
technically acceptable 

Performance-type specifications warrants advertising 

Fact negotiation is authorized under 10 U.S.C. 2304(a)(10) when 
impracticable to obtain competition, does not exclude advertising pro- 
curement when feasible and practicable to do so; therefore, before issuing 
RFP where available specifications were “primarily performance and 
design parameters,” and available design data was “incomplete, not 
sufficiently detailed and largely uncoordinated,’”’ consideration should 
have been given to advertising performance-type specifications and to 
par. 1-1206.2 of ASPR, which authorizes use of brand-name-or-equal 
purchase descriptions when more precise and detailed specifications are 
not available, since performance-type specifications and formal adver- 
tising are not mutually inconsistent 
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Novation agreements 
Rule 


When low bidder under two invitations for bids on fuzes, one labor 
surplus set-aside, ceased operations due to lack of funds and liens placed 
against it, awards should not have been made to successor in interest 
under novation agreement entered into after bid opening since bidder 
acquires no enforceable rights by submitting bid, and, therefore, awards 
made were prejudicial to other bidders. This ruling is in accord with 43 
Comp. Gen. 353, at page 372, concerning transfer of rights in negotiated 
procurement, and since it is case of first impression, as neither Anti- 
Assignment Act, 41 U.S.C. 15, nor par. 26-402, ASPR, re third party 
interests, apply, contracting officer lacked precedent guidance and good 
faith awards will not be disturbed, but rule will be applied in future 
procurements 


Transfer of Govt. contracts pursuant to novation agreement to 
successor in interest of contractor who ceased operations because of lack 
of funds and liens attached against it is valid and may be recognized 
since transfer of rights and obligations incident to sale or merger of 
contracting corporation or other entity does not constitute assignment 
in violation of Anti-Assignment Act, 41 U.S.C. 15, which rule is imple- 
mented by par. 26-402, ASPR, recognizing third party interest to Govt. 
contract where interest is incidental to transfer of all assets of contractor, 
or all of that part of contractor’s assets involved in performance of 
contract 


Options 

More than one award 

Equal option quantities 

Although terms contained in request for proposals and contracts 
negotiated for equal quantities under set-aside and non-set-aside portions 
of procurement for dispensers indicated intent to exercise option equally 
between awardees, and contract was subject to conflicting, albeit 
reasonable interpretation to be resolved against drafter, since exercise of 
option by Govt. in manner variant from terms specified did not meet 
requirements of par. 1-1502, ASPR, that election—which is sole right of 
optionee—must be positive, unambiguous, and in exact compliance with 
terms of option, exercise of option was counteroffer that having been 
accepted is binding. However, in similar future situations, quantitative 
equality of both contractors should be preserved 


Payments 
Assignments, (See Claims, assignments) 


Past due accounts 
Interest 


The rule of long standing that interest may not be paid by Govt. in 
absence of express statutory provision or lawful contract will no longer 
be followed since there is no statute prohibiting payment of interest 
under contractual provisions, and such provisions will not violate so- 
called Antideficiency Act (31 U.S.C. 665), provided sufficient funds are 
reserved under appropriation financing contract to cover interest cost. 
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CONTRACTS—Continued 

Payments—Continued 

Past due accounts—Continued 
Interest—Continued 


Therefore, appropriate regulations may be promulgated to authorize 
inclusion in future contracts of provisions for payment of interest for 
period of delay in payment occasioned by fact disputed claim under 
contract required contractor to pursue his administrative remedies, or 
litigate, before amount owing could be determined. 22 Comp. Gen. 772, 
overruled 





Performance 

Ability to perform 

Time for determination 

Low bid submitted on “brand name” basis under small business set- 
aside requiring component parts of tent frames and doors to be furnished 
on “Brand Name or Equal” basis is not nonresponsive bid because bidder 
secured price quotations on parts after bid opening and after contracting 
agency had contacted manufacturer—which according to record was 
not improper interference—as bid on its face complied in all material 
respects to invitation for bids, and fact that bidder could not anticipate 
furnishing brand name item at bid opening time is matter of responsibility 
and not bid responsiveness for significant time to determine ability to 
perform is not at bid opening time but at time of scheduled performance, 
and contractor if unable to perform would be subject to default termina- 
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Inspection 


“Entry into plant” requirement in request for proposals that would 
permit Govt. personnel to observe and consult with contractor during 
performance of manufacturing flyers’ helmets solicited by Defense 
Supply Agency is essential requirement and offer of manufacturer who 
developed helmet that did not extend access to its plant was nonrespon- 
sive and properly rejected, for in addition to its license agreement with 
manufacturer, Govt. not only wanted to test contractor’s ability to 
manufacture helmet, but also adequacy of specification in mass produc- 
tion. Moreover, mere allegation of possible divulgence of trade secrets 
in violation of confidential relationship does not warrant intervention 
of U.S. GAO in award process where adequate safeguards exist against 
improper disclosure of proprietary information. ...............------ 476 


Personal services. (See Personal Services) 


Proprietary, etc., items. (See Contracts, data, rights, etc.) 
Protests 


Certificate of Competency denial 
Bidder denied Certificate of Competency (COC) by SBA following 
the contracting officer’s determination of nonresponsibility based on 
preaward survey may not when reason for the denial—ability of sub- 
contractor to deliver major component of submarine equipment solic- 
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CONTRACTS—Continued 
Protests—Continued 
Certificate of Competency denial—Continued 

ited—is corrected request reconsideration of denial, and refusal of con- 
tracting officer to re-refer COC issue does not constitute arbitrary action 
where his determination of nonresponsibility was affirmed by SBA and 
is not affected by change in delivery schedule, and where re-referral of 
COC issue would require further survey and nonresponsibility determi- 
nation, which time does not permit. Furthermore, U.S. GAO has no 
authority to compel SBA to review COC denial, or to reopen issue and 
its protest procedure may not be used to delay contract award to gain 
time for bidder to improve its position after denial of COC by SBA_.-. 


Procedures 
Compliance 

Although in not giving unsuccessful bidder notice of determination to 
make award of contract while bid protest was pending with U.S. GAO 
contracting agency failed to comply with sec. 20.4 of GAO bid protest 
procedures (4 CFR 20.4), GAO has no authority either to impose time 
limits on contracting agencies for reports on protests or to regulate with- 
holding of award. However, it is hoped agencies will incorporate protest 
procedures and standards into their regulations. Furthermore, agency’s 
determination that early award was necessary to take advantage of low 
bid before it expired in order to avoid accepting next low bid at sub- 
stantial increase, and mailing of “no award’’ notice after award was not 
contrary to ASPR, which in par. 2—407.8(b)(3) does not require notice 
to be given prior to award 


Resolution 
Award notwithstanding protest 


Where contracting officer is aware prior to award that bidder consid- 
ered its total bid and not unit prices to be correct, and he determined 
that errors in unit prices were not for correction, protest was “‘resolved”’ 
prior to award within contemplation of par. 2-407.8 of Armed Services 
Procurement Reg. since it does not appear that any different result 
would have, or should have, obtained if award had been delayed 

In evaluation of offers to supply metal parts for projectiles submitted 
under RFP issued pursuant to 10 U.S.C. 2304(a)(16), permitting 
negotiation of contracts in interests of national defense and industrial 
mobilization, by producers who operate Govt-owned facilities or 
privately owned plants utilizing Govt. equipment, exclusion of layaway, 
maintenance, and space rental costs for idle plants or equipment was 
proper since scope of layaway and maintenance works for all offerors had 
not been established. Furthermore, there is no legal basis to disturb con- 
tracts awarded prior to resolution of protest, as provided by paragraph 
2-407.8(b)(3), since objectionable provision for evaluating abnormal 
maintenance costs was removed from RFP, and record evidences nego- 
tiations conducted were within authority of 10 U.S.C. 2304(a)(16), and 
that delivery schedules were designed to be equitable 
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CONTRACTS—Continued 
Protests—Continued 
Subcontractor protests 
Unless prime contractor is acting as purchasing agent, bid protest 
procedures of U.S. GAO do not provide for adjudication of protests 
against subcontract awards made by prime contractors. Furthermore, 
where award of subcontract has been made and neither fraud nor bad 
faith on part of contracting officer in approving award is alleged, possi- 
bility of finding adequate justification to support cancellation of sub- 
contract is so remote that consideration of such protests under GAO’s 
bid protest procedures would be unwarranted. However, in audit of 
prime contract, attention will be given to any evidence indicating cost 
to Govt. was unduly increased because of improper procurement actions 
by prime contractor. Furthermore, when prime contractor is not acting 


as Govt. agent, bid preparation expenses of subcontractor are not 
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Timeliness 


Nonresponsiveness of low bid to requirements in invitation to increase 
electrical capacity at Govt. Printing Office that switchboard to be 
installed in new substation and circuit breakers be product of same manu- 
facturer, and that switchboard accept breakers in use was not remedied 
by assurance of compliance in bidder’s accompanying letter and its 
supplier’s descriptive literature where bidder before bid opening failed 
to seek interpretation of specifications alleged to be restrictive and 
nonresponsiveness of descriptive literature is not bid ambiguity to be 
construed as binding bidder to perform according to specifications. 
Moreover, “same manufacturer” requirement based on determination of 
less risk to malfunctioning of equipment—which was drafted into speci- 
fications to reflect minimum needs of Govt.—and determination of 
bidder noncompliance are primarily responsibility of contracting agency. 315 


Purchase orders. (See Purchases, purchase orders) 
Qualified products. (See Contracts, specifications, qualified products) 
Requests for quotations 
Negotiation of procurement, (See Contracts, negotiation, requests for 
quotations) 
Research and development 
Conflicts of interest prohibitions 
Applicability to Federal Procurement Regulations 
In award of contract for management and technical services to develop 
marine computer aided operational research center, Dept. of Commerce 
properly did not consider rules of organizational conflicts of interest as 
provisions of ASPR App. G “Rules for the Avoidance of Organizational 
Conflicts of Interest’”’ do not apply to the procurement, and there are no 
comparable organizational conflicts of interest provisions in the Federal 
Procurement Regs. Moreover, even if applicable, App. G would only 
prohibit the successful contractor—a producer of marine equipment who 
will gain an unavoidable competitive advantage from the research and 
development effort—from participating in competition for a production 
contract and would not preclude award of the research and development 
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CONTRACTS—Continued 







Research and development—Continued 
Conflicts of interest prohibitions—Continued 
Exclusionary clause based on sales 


Although interpretation of conflicts of interest exclusionary clause in 
request for proposals for management and technical services to develop 
marine computer aided operational research center that “major income” 
meant 50 percent of sales should have been communicated to all offerors 
by written amendment as contemplated by sec. 1-3.805-1(d) of the 
Federal Procurement Regs., the interpretation that 50 percent figure 
best served the Govt.’s purpose was reasonable and since both protestant 
and successful offeror qualified under 50 percent criterion, failure to issue 
written amendment did not adversely affect evaluation of their proposals_ 


Cost-plus contracts 
Subcontracting 


Reevaluation of subcontract offers by prime contractor under cost- 
plus-a-fixed-fee research and development contract for oceanographic 
sensors required by National Oceanic and Atmospheric Administration’s 
(NOAA) National Data Buoy Center (NDBC), located at National 
Aeronautics and Space Administration (NASA) facility, and award to 
other than subcontractor first selected on basis of technical superiority 
was proper, even though the reevaluation at recommendation of Govt. 
deviated from initial cost weight criteria, since relative importance of 
criteria was not destroyed, and direct and substantial involvement of 
NASA, NOAA, and NDBC in the subcontract award process was 
warranted in order to protect Govt.’s interest, which was more than pro 
forma as it will bear ultimate cost of subcontract 


Duality of approach 


Award of similar research and development contracts to two labora- 
tories by Atomic Energy Commission for simultaneous development of 
nuclear weapons is not considered duplication of effort but duality of 
approach to double opportunity for making new discoveries and to 
explore diversity of branches of existing science and engineering fields-- 


Fixed price basis contract 


Unsuccessful offeror under request for proposals (RFP) to provide 
management and technical services to develop marine computer aided 
operational research center was not prejudiced by failure of chairman of 
evaluation committee to visit its facility, or by facility selected for visit 
in absence of any legal or regulatory requirements to this effect; nor by 
selection of the site for contract performance since selection was made 
after award; nor by fact award of the research and development contract 
was made on fixed price basis as the two categories are not mutually 
exclusive—one term referring to type of work, the other to type of 
contract used; and, furthermore, subsequent authorization of funds for 
procurement of hardware and software under Phase II of contract was 
not in conflict with terms of RFP 


Sales, generally. (See Sales) 
Samples. (See Contracts, specifications, samples) 


Service Contract Act. (See Contracts, labor, stipulations, Service Contract 
Act of 1965) 


meee ee ee Oe 


' Small business concern awards. (See Contre-ts awards, small business 


concerns) 


475-947 O- 73 - 61 





397 


678 


57 


397 


934 


CONTRACTS—Continued 
Specifications 
Adequacy 
Minimum needs standard 


Invitation for bids soliciting Attitude Indicators for 2-year period 
that included items for definite and estimated quantities, and First 
Article Test Report which was not to be separately priced, but omitted 
the technical data specification for determining cost of spare parts, 
maintenance, etc., of indicators was an inadequate invitation and was 
properly canceled pursuant to 10 U.S.C. 2305(c) and par. 2-404.1(b) (i) 
of ASPR, since omission precluded consideration of all cost factors as 
required by ASPR 2-404.1(b)(iv), and therefore the minimum needs 
of Govt. not having been met, reason for cancellation of the inadequate 
invitation was cogent. Moreover, reinstatement of original invitation 
to permit data package to be offered would be prejudicial without 
insuring the standing of bidders vould remain unchanged 


Ambiguous 
Changes, revisions, etc. 
Explanation, etc., requirement 


IFB to procure legal information retrieval data base which, because 
it did not clearly indicate whether photocomposition, Linotron 1010 
system, or master typography program was to be furnished, was ambig- 
uous IFB inadequate to secure necessary pricing for competitive bid 
evaluation purposes, and lack of clarity having generated number of 
oral requests for explanation, amendment pursuant to sec. 1-2.207(d) 
of FPR should have been issued. Therefore, contract awarded should 
be terminated for convenience of Govt. as award was not in accord with 
reasonable interpretation of IFB and procurement resolicited. Pur- 
suant to Pub. L. 91-510, action taken on this recommendation should 
be sent to Senate and House Committees on Govt. Operations within 


Before bidding 


Drawings forwarded to bidders with amendments that were acknowl- 
edged were incorporated by reference into invitation for bids (IFB) 
and, therefore, submission of bid without inquiry as to drawings is 
inconsistent with allegation of nonreceipt at later date since time for 
airing issue of this nature is prior to bid submission. In any event, 
nonreceipt of drawings does not present cogent reason for cancellation 
of IFB as nonreceipt has no bearing on bidder’s obligation to perform 
in accordance with specifications 


Construction of ambiguity 


Contract awarded low bidder under invitation for bids soliciting 
services to clean exhaust ducts for 1 year that was inconsistent as 
specifications required two cleanings and bid schedule four is not binding 
contract, notwithstanding “Order of Precedence’’ clause prescribed 
schedule would prevail in case of inconsistency since before notice of 
award was mailed inconsistency was discovered and bidder alleged its 
bid was based on two services per year. Had discrepancy been discovered 
after valid award had been consummated or had contracting officer 
had actual or constructive notice of error, four cleanings would be 





CONTRACTS—Continued 
Specifications—Continued 
Ambiguous—Continued 
Construction of ambiguity—Continued 


required, but as bidder was not afforded opportunity to prove its alleged 
error, no valid contract came into being with mailing of notice and 
purported contract should be rescinded 


Pricing provisions 


A bid that offered an aggregate of component prices that exceeded 
unit prices for vehicular lighting kits solicited under invitation that 
included options to purchase additional kits and kit components “up 
to 100 percent” and provided for award at kit unit prices is nonresponsive 
bid, and defect may not be corrected on basis other bidders will not be 
displaced since award will not be made at component prices, for accept- 
ance of bid may not result in the lowest cost should Govt. exercise 
option for component parts. Fact that deviation is considered material 
does not mean solicitation was ambiguous because component option 
was for indefinite quantity, ‘up to 100 percent,” as bidders had re- 
sponsibility of submitting competitive bids that would allow for recovery 
of costs and reasonable profit regardless of extent to which the option 
was exercised 


Rule 


Nonresponsiveness of low bid to requirements in invitation to increase 
electrical capacity at Govt. Printing Office that switchboard to be 
installed in new substation and circuit breakers be product of same 
manufacturer, and that switchboard accept breakers in use was not 
remedied by assurance of compliance in bidder’s accompanying letter 
and its supplier’s descriptive literature where bidder before bid opening 
failed to seek interpretation of specifications alleged to be restrictive 
and nonresponsiveness of descriptive literature is not bid ambiguity to 
be construed as binding bidder to perform according to specifications. 
Moreover, ‘‘same manufacturer’ requirement based on determination 
of less risk to malfunctioning of equipment—which was drafted into 
specifications to reflect minimum needs of Govt.—and determination of 
bidder noncompliance are primarily responsibility of contracting 


Amendments 
Furnishing requirement 

Although prior to issuance of second step of two-step procurement 
for design, fabrication, and installation of defense test chamber, formal 
amendment to letter request for technical proposals should have been 
issued to cover revisions in specifications as required by par. 3-805.1(e) 
of Armed Services Procurement Reg. in order to give acceptable offerors 
opportunity to modify their proposals, contract awarded will not be 
disturbed for omission was not prejudicial as technical proposals of 
offerors who during negotiations under first-step of procurement had 
made their proposals acceptable indicate offerors prior to bidding on 
second-step had ample opportunity to intelligently consider specifica- 
tions revisions and thus in effect had incorporated them in their second- 
step bid. However, recurrence of circumstances of this procurement 
should be prevented 
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CONTRACTS—Continued 

Specifications—Continued 

Basic ordering agreements 

Propriety 

Because request for quotations to procure aircraft engine idler pulleys 
issued pursuant to 10 U.S.C. 2304(a)(10) allowing negotiations when 
formal competitive procedures are impracticable on basis of determina- 
tion and findings that fully adequate data and quality assurance pro- 
cedures were not available contained requirement that proposal should 
incorporate current basic ordering agreement does not make contract 
awarded illegal because terms and conditions of agreements may vary 
with each firm since par. 3-410.2, ASPR, provides general terms of 
each agreement, and specific terms of contract are defined by contract 
requirements. However, of importance is fact that offeror whose final 
price was 60% lower than successful contractor was not given equal 
opportunity to compete as required by 10 U.S.C. 2304(g), a situation 
to be avoided in future procurements 


Brand name or equal. (See Contracts, specifications, restrictive, par- 
ticular make) 

Conformability of equipment, etc., offered 
Part numbers 


Where invitation provides for acceptance of bids on ball bearings that 
are identified by different part numbers than those cited in solicitation 
if such parts are prequalified, although inquiry by contracting officer to 
manufacturer of part offered by low bidder would have disclosed it met 


requirements of controlled drawing contained in procurement package, 
since procuring agency’s representative at manufacturing plant reported 
that information and data available did not support acceptance of part 
offered by low bidder, contracting officer acted reasonably in rejecting 
low bid. However, in future procurements, whenever part number 
offered by qualified vendor differs from specification requirements, 
advice as to its acceptability should be obtained from prime contractor. 


Self-certification by bidder 

Acceptance of self-certification by manufacturers on Qualified Prod- 
ucts List that their products comply with noise level requirements 
standard set for power tools solicited pending completion of test facilities 
by Naval Ship Engineering Center is administrative matter, since facili- 
ties will be ready in ample time to test deliveries under contract awarded 
and failure of a product to meet noise level requirements would be basis 
for rejection of delivery 


Technical deficiencies 
Administrative determination conclusiveness 

Requests for proposals soliciting offers on ‘brand name or equal” 
basis for lease and maintenance of computers that would fit space 
occupied by IBM computers to be replaced is not restrictive because 
offer did not meet essential ‘disk arrangement’’ specified and, therefore, 
could not satisfy principal purpose of procurement that “no additional 
physical space will be required.” Drafting of proper “brand name or 
equal” purchase description is matter primarily within jurisdiction of 
procurement activity and any particular features required must be pre- 
sumed to be material and essential to needs of Govt. Although nonrespon- 
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siveness of offer mav be subject for negotiation since offeror does not 
intend to make its offer ‘“‘responsive” and contracting officials adhere to 
initial requirements, further discussions would be futile 


Negotiated procurement 


Negotiations under 10 U.S.C. 2304(g) leading to award of contract 
for space shuttle main engine, upon review are found to have been con- 
ducted in fair manner, consistent with applicable law and regulations. 
Review disclosed discussions were meaningful, and it is possible occasions 
when weaknesses, inadequacies, or deficiencies can be discussed without 
being unfair to other proposers; review upheld successful proposal was 
responsive, and found that determination protestant’s proposal was 
deficient was not arbitrary and capricious, but that evaluations of highly 
technical proposals were comprehensive and objective, and provided 
sound basis for selecting most advantageous proposal after considering 
protestant’s prior program experience, and all aspects of cost, including 
lowness, realism, and risk of cost overruns and, furthermore, successful 
offeror had not obtained unfair advantage because of participating in 


Brand name or equal product requirement 


Rejection of low bid for procurement of electric generating set on 
basis of second low bidder’s allegation of nonconformity with particular 
features of brand name or equal purchase description was correct, even 
though before rejection allegations should have been investigated and 
low bidder given opportunity *o answer allegations in order not to 
adversely affect integrity of competitive system. However, invitation 
was defective for according to U.S. GAO engineer low bid was in con- 
formance with specifications on ‘‘or equal” basis and, therefore, particular 
features listed in invitation overstated Govt.’s needs and restricted com- 
petition. Where needs can be stated with precise specificity, procurements 
should be effected under purchase descriptions and not under “brand 
name or equal” technique 

Delivery provisions 

Open-ended provision 

Award of contract under IFB to furnish plant growth chamber com- 
plex to low bidder who was nonresponsive to specification dimensions 
should be terminated for convenience of the Govt., notwithstanding 
contracting officer believes offer satisfies needs of Govt. since deviation 
affects quality and price and, therefore, award was improperly made. 
The procurement should be resolicited to reflect Govt.’s actual needs, and 
revised specification should eliminate both the open-ended delivery 
provision, because it does not provide definite standard against which all 
bidders can be measured or on which all bids can be based, and the clause 
allowing minor bid deviations if listed and submitted as part of bid 
before bid opening, a clause that prevents free and equal competitive 
bidding. The cancellation originally directed was modified to a termina- 

- tion in B-173244, August 16, 1972 
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CONTRACTS—Continued 

Specifications—Continued 

Demonstrations as aid to bidders, etc. 

Propriety 

In negotiation of pilot procurement for disposal of unserviceable 
explosive fuses by incineration under request for quotations that placed 
on contractor responsibility for providing and removing incinerator 
device, preparation and restoration of site, and incineration of fuses and 
removal of scrap residue, conclusion of negotiations upon receipt of 
best and final offers was consistent with par. 3-805.1 of Armed Services 
Procurement Reg. in absence of requirement to continue negotiations to 
define operating procedures or equipment design. However, as detona- 
tion demonstration for prospective offeror, although not prejudicial, 
created appearance of favoritism, and pilot project was not specifically 
detailed, future procurements should insure adequate competition by 
including as appropriate more definite specifications, demonstrations, 
and prebid conferences 


Descriptive data 
Advertised v. negotiated procurement 

Under RFP, issued pursuant to 10 U.S.C. 2304(a)(10), which author- 
izes negotiations when it is impracticable to draft specifications, that 
contained descriptive clause—insufficient for formal advertising—relat- 
ing to design and performance characteristics of air compressor being 
solicited, determination descriptive literature furnished by low offeror 
did not conform, where information lacking was contained in RFP, was 
determination proposal was not technically within competitive range. 


However, while failure to comply with descriptive literature clause in 
advertised procurement requires bid rejection, this rule does not auto- 
matically apply in negotiated procurement and discussions should have 
been held with offeror to determine whether its proposal was technically 
acceptable 


Deviations 
Informal v. substantive 
Bid bond principal and bidder variance 

Where principal named in bid bond was joint venture which included 
corporation that was only entity named in low bid, statements and affi- 
davits submitted after bid opening, to evidence that mistake had been 
made and bidder intended to be named in bid was joint venture, may not 
be accepted to make nonresponsive bid responsive by changing name of 
bidder. Alleged mistake is proper for consideration only when bid is 
responsive at time of submission, and bid submitted not having met 
terms of invitation for bids which required bid guarantee to be sub- 
mitted in proper form and amount by time set for opening of bids, it 
would not be proper to consider reasons for nonresponsiveness of bid, 
whether due to mistake or otherwise 


Component »v. unit price differences 
A bid that offered an aggregate of component prices that exceeded 
unit prices for vehicular lighting kits solicited under invitation that 
included options to purchase additional kits and kit components “up to 
100 percent”’ and provided for award at kit unit prices is nonresponsive 
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Component v. unit price differences—Continued 
bid, and defect may not be corrected on basis other bidders will not be 
displaced since award will not be made at component prices, for accept- 
ance of bid may not result in the lowest cost should Govt. exercise option 
for component parts. Fact that deviation is considered material does not 
mean solicitation was ambiguous because component option was for 
indefinite quantity, “up to 100 percent,’ as bidders had responsibility of 
submitting competitive bids that would allow for recovery of costs and 
reasonable profit regardless of extent to which the option was exercised_ 
Delivery provisions 
Failure of bidder to acknowledge receipt of amendment issued on 
Standard Form 30 to correct delivery date stated in invitation for bids 
to procure library shelves, and which contained Standard Form 334A, to 
include installation of the shelves may not be waived as minor informal- 
ity, notwithstanding waiver of provision in the amendment for extension 
of bid opening date would be proper, since correction of delivery pro- 
vision had more than trivial or negligible effect on price, delivery, and 
performance as bidder under initial invitation would only be obligated to 
make delivery and not to install the shelves in period stated. Furthermore, 
Standard Forms used, although not requiring amendment to be signed 
and returned, provide for compliance by other means with mandatory 
acknowledgment requirement 
‘Entry into plant’’ requirement 
“Entry into plant” requirement in request for proposals that would 
permit Govt. personnel to observe and consult with contractor during 
performance of manufacturing flyers’ helmets solicited by Defense 
Supply Agency is essential requirement and offer of manufacturer who 
developed helmet that did not extend access to its plant was nonrespon- 
sive and properly rejected, for in addition to its license agreement with 
manufacturer, Govt. not only wanted to test contractor’s ability to 
manufacture helmet, but also adequacy of specification in mass produc- 
tion. Moreover, mere allegation of possible divulgence of trade secrets in 
violation of confidential relationship does not warrant intervention of 
U.S. GAO in award process where adequate safeguards exist against 
improper disclosure of proprietary information 
Failure to bid on each item 


Low bid that omitted price of “Environmental Protection’’ item 
contained in IFB to repair portion of Mississippi River banks, a price 
bidder alleges was included in basic bid price, is nonresponsive bid 
that may not be considered for award, for although environmental 
work could have been treated as inherent part of job, it was regarded 
as material and listed as separate item calling for separate price and, 
therefore, omission should not be waived as minor informality. To do so 
would ignore rule that where there is any substantial question as to 
whether bidder upon award could be required to perform all of work 
ealled for if he chose not to, integrity of competitive bid system requires 
that bid be rejected as, at least, ambiguous unless bid otherwise affirma- 

' tively indicates that bidder contemplated performance 
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CONTRACTS—Continued 
Specifications—Continued 
Deviations—Continued 
Informal v. substantive—Continued 
First article waiver eligibility misstated 


Low bidder who does not qualify for waiver of first article requirements 
offered to previous suppliers of fueling at sea probes and receivers 
but inadvertently entered bid prices in waiver space and inserted dashes 
in area reserved to bidders that were not eligible for first article waiver 
has not submitted nonresponsive bid per se as dashes have no firm 
meaning apart from entire context in which used and examination of 
entire bid demonstrates entries were erroneous and intent was to bid on 
basis of first article contractor testing and, although, not for correction 
as bid mistake, error is supported by fact low bidder did not identify 
prior contracts under which first articles on production samples had been 
furnished or indicate delivery time advancement in event of waiver, 
and inserted subitems not applicable to first article waiver 


Information 


Low bid on Fin Assemblies that indicated Govt-owned special tooling 
would be used and included pursuant to “Research and Production 
Property and Special Tooling’’ provision of invitation for bids (IFB) 
list of tooling identified as to part number, acquisition cost, and age, 
but did not include written permission to use tooling, or information 
as to anticipated amount of tooling to be used and rental fee, was 
erroneously evaluated as nonresponsive bid as special tooling is not 
defined as “facility” in par. 13-101.8 of Armed Services Procurement 


Reg. and IFB did not require permission to use tooling, and since 
omitted information could be calculated from bid, deviation is minor 
one that may be waived. Therefore, it is recommended that contract 
awarded be terminated for convenience of Govt. and low bid considered 
for award 


Minority manpower utilization 


Award by Atomic Energy Commission prime contractor, whose invi- 
tation for bids to install mechanical, electrical, and HVAC systems 
had been amended to provide for certification coverage under Pitts- 
burgh Plan and for submission of affirmative action plan embodying 
goals and timetables of minority utilization, to bidder who had certified 
that it was signatory of Pittsburgh Plan but did not submit affirmative 
action plan rather than to low bidder who although acknowledging 
amendment did not comply with its requirements was proper since 
certification will bind successful bidder to comply with affirmative 
action plan conditions imposed in invitation, and affirmative action 
plan objectives could not be waived as minor informalities as it would 
have been improper after bid opening to afford low bidder opportunity 
to correct bid deficiency 


Option prices 
Low bid that failed to quote unit price on option items under invita- 
tion for radar transponders that stated offers would be evaluated 
“exclusive of the option quantity” is not nonresponsive bid. If IFB 
had specified that option prices may not exceed basic bid prices or 
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established some other standard for option prices, Govt. would be 
deprived of valuable benefit if option could not be exercised, or if Govt. 
intended to exercise option, or portion of it, at time of award, bid 
omitting option prices would be nonresponsive. However, IFB did not 
establish ceiling for option prices or provide for including them in bid 
evaluation; therefore, failure to quote option prices is not material 
deviation since there is substantially no difference between bid with an 
unreasonably high option price and bid without any option price-_--- 

Drawings 

Amendment identification 

Drawings forwarded to bidders with amendments that were acknowl- 
edged were incorporated by reference into invitation for bids (IFB) 
and, therefore, submission of bid without inquiry as to drawings is 
inconsistent with allegation of nonreceipt at later date since time for 
airing issue of this nature is prior to bid submission. In any event, 
nonreceipt of drawings does not present cogent reason for cancellation 
of IFB as nonreceipt has no bearing on bidder’s obligation to perform 
in accordance with specifications 


Part number identification 


Where invitation provides for acceptance of bids on ball bearings that 
are identified by different part numbers than those cited in solicitation 
if such parts are prequalified, although inquiry by contracting officer to 
manufacturer of part offered by low bidder would have disclosed it met 
requirements of controlled drawing contained in procurement package, 
since procuring agency’s representative at manufacturing plant reported 
that information and data available did not support acceptance of part 
offered by low bidder, contracting officer acted reasonably in rejecting 
low bid. However, in future procurements, whenever part number 
offered by qualified vendor differs from specification requirements, advice 
as to its acceptability should be obtained from prime contractor 


Failure to furnish something required 
Addenda acknowledgment 
Addenda in bid package 


Notwithstanding failure to acknowledge amendment presumably in- 
cluded in bid set to correct drawing number omissions in technical data 
package list (TDPL) and erroneous listing of some numbers in Military 
Specification (Milspec) to which telescopes being solicited were to 
conform, low bid was responsive as issuance of amendment was unneces- 
sary where original invitation, accompanied by aperture cards of draw- 
ings, served to bind prospective contractors. Omitted numbers in TDPL 
were referenced in Milspec, which correctly listed erroneous numbers in 
specification requirements provision and, therefore, Milspec and cards, 
standing alone, required bidder compliance. Erroneous award to other 
than low bidder should be terminated for convenience of Govt. and 
contract offered to low bidder 
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Failure of low bidder to sign and submit with its bids price certification 
attached to three solicitations issued for printing and binding services 
may not be waived as minor informality. Certification addendum bound 
bidder to reduce, at time of billing, any prices offered in bid which did 
not conform to requirements of E.O. 11615, dated Aug. 15, 1971, issued 
under authority of Economic Stabilization Act of 1970 for purpose of 
stabilizing prices, rents, wages and salaries in order to stabilize economy, 
reduce inflation, and minimize unemployment, and, therefore, bids sub- 
mitted were nonresponsive under rule that if addendum to invitation 
aifects price, quantity or quality, it concerns material matters that may 
not be waived even to effect savings for Govt 


Wage determinations 


The general rule that failure of bidder to acknowledge receipt of 
amendment which could affect price, quality, or quantity of procurement 
being solicited, renders bid nonresponsive because bidder would have 
option to decide after bid opening to become eligible for award by fur- 
nishing extraneous evidence that addendum had been considered or to 
avoid award by remaining silent, is for application to low bid for con- 
struction of prefabricated metal building as unacknowledged amendment 
incorporated wage determination that affected contract price, notwith- 
standing that E.O. 11615, dated Aug. 15, 1971, concerning stabilization 
of prices, rents, wages and salaries was in effect, since Executive order 
does not obviate implementation of rates in wage determination and, 
therefore, failure to acknowledge amendment may not be waived 


Waiver 
Basis 


Failure of bidder to acknowledge receipt of amendment issued on 
Standard Form 30 to correct delivery date stated in invitation for bids 
to procure library shelves, and which containéd Standard Form 334A, to 
include installation of the shelves may not be waived as minor informality, 
notwithstanding waiver of provision in the amendment for extension of 
bid opening date would be proper, since correction of delivery provision 
had more than trivial or negligible effect on price, delivery, and per- 
formance as bidder under initial invitation would only be obligated to 
make delivery and not to install the shelves in period stated. Further- 
more, Standard Forms used, although not requiring amendment to be 
signed and returned, provide for compliance by other means with 
mandatory acknowledgment requirement 


Erroneous 


Although late acknowledgment of amendment which provided in event 
of discrepancy between solicitation requirements and sample display kit, 
solicitation would govern, and added a clause to request for proposals for 
survival kits regarding royalties, by low offeror who prior to issuance of 
amendment had confirmed its offer did not include royalties was errone- 
ously waived on basis amendment did not go to substance of offer and 
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was not prejudicial to other offerors, issuance of amendment was proper 
exercise of administrative authority in absence of statutory or regulatory 
provision establishing criteria for determination of what constitutes 
substantial change to justify reopening negotiations after they have been 
terminated by call for best and final offers 


Alternate bids 


Requirements award under IFB soliciting base and alternate bids for 
motor vehicle parts pursuant to concept of contractor-operated on-base 
parts store, which asked for separate discounts in base bid on common 
and captive parts and single discount in alternate bid on parts, should 
be terminated for convenience of Govt. and award offered to low bidder 
on base bid since bidder’s failure to bid on alternate items did not justify 
rejection of its low base bid as bid covered all work contemplated, nor is 
bid invalid because 90% discount was offered on captive parts, as un- 
usually high discount does not evidence submission of unbalanced bid, 
mistake, or future intent to transfer parts during contract performance 
to lower common parts category. Moreover, in absence of IFB provision, 
it was inappropriate in evaluation of alternate bid to consider unliqui- 
dated cost reduction to administer one discount 


Bid bond 
Sales 


Under combined sealed bid-auction timber sale, failure of high bidder 
to furnish bid bond with its seal bid submitted to qualify for oral bid- 
ding—failure corrected before oral bidding began—was minor infor- 
mality, and defect having been remedied, high bid was properly included 
in oral bidding. Even if secs. 1-2.404—2(5) (f) and 1-10.103-4 of Federal 
Procurement Regs. requiring rejection of bids to furnish goods or serv- 
ices when bid bond is not furnished applied to timber sales, 38 Comp. 
Gen. 532, incorporated in procurement regulations, should not be made 
applicable to timber sale sirtce sealed bids only qualified bidders to 
participate in oral bidding and no competitive advantage accrued prior 
to oral bidding as no bidder knew whether any other bidder would sub- 
mit oral bid in excess of his, or any other bidder’s sealed bid price 


Information 
Minority manpower utilization 


Award by Atomic Energy Commission prime contractor, whose in- 
vitation for bids to install mechanical, electrical, and HVAC systems 
had been amended to provide for certification coverage under Pittsburgh 
Plan and for submission of affirmative action plan embodying goals 
and timetables of minority utilization, to bidder who had certified that 
it was signatory of Pittsburgh Plan but did not submit affirmative 
action plan rather than to low bidder who although acknowledging 
amendment did not comply with its requirements was proper since 
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certification will bind successful bidder to comply with affirmative 
action plan conditions imposed in invitation, and affirmative action 
plan objectives could not be waived as minor informalities as it 
would have been improper after bid opening to afford low bidder op- 
portunity to correct bid deficiency 


Place of contract performance 


Failure of low bidder to state exact place of contract performance, 
information required under invitation for bids to furnish service caps 
that was restricted to small business firms on Qualified Manufacturers 
List (QML) for item prior to bid opening, may not be corrected or 
waived as minor deviation as information is material to maintaining 
QML procedures established for procurement of military clothing in 
order to permit prompt determination that bidder is established and 
reputable manufacturer with sufficient capacity and credit to perform 
contract and to prevent firm from having option of deciding after bid 
opening whether or not to make its offer responsive by naming facility 
that had been qualified by QML prior to bid opening 


License approval 


Failure of low bidder under solicitation for security guard services 
to meet State and local licensing and registration requirements of in- 
vitation for bids prior to award does not affect legality of contract as 
matter is one between bidder and State and local authorities and is 
not factor controlling bidder eligibility to obtain Govt. contracts. Upon 
determination that license or permit is prerequisite to being legally 
capable of performing for Federal Govt. within its boundries, State 
or local authority may enforce requirements if not in conflict with 
Federal policies or laws, or execution of Federal powers. However, in 
event of enforcement of State or local licensing requirements, should 
contractor not perform, he may be found in default and contract ter- 
minated with prejudice 

Minimum needs requirement 

Erroneously stated 


Award of contract under IFB to furnish plant growth chamber com- 
plex to low bidder who was nonresponsive to specification dimensions 
should be terminated for convenience of the Govt., notwithstanding 
contracting officer believes offer satisfies needs of Govt. since deviation 
affects quality and price and, therefore, award was improperly made. 
The procurement should be resolicited to reflect Govt.’s actual needs, 
and revised specification should eliminate both the open-ended delivery 
provision, because it does not provide definite standard against which 
all bidders can be measured or on which all bids can be based, 
and the clause allowing minor bid deviations if listed and submitted 
as part of bid before bid opening, a clause that prevents free and equal 
competitive bidding. The cancellation originally directed was modified 
to a termination in B-173244, August 16, 1972 
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Invitation for bids soliciting Attitude Indicators for 2-year period 
that included items for definite and estimated quantities, and First 
Article Test Report which was not to be separately priced, but omitted 
the technical data specification for determining cost of spare parts, 
maintenance, etc., of indicators was an inadequate invitation and was 
properly canceled pursuant to 10 U.S.C. 2305(c) and par. 2-404.1(b) (i) 
of ASPR, since omission precluded consideration of all cost factors as 
required by ASPR 2-404.1(b)(iv), and therefore the minimum needs 
of Govt. not having been met, reason for cancellation of the inadequate 
invitation was cogent. Moreover, reinstatement of original invitation 
to permit data package to be offered would be prejudicial without in- 
suring the standing of bidders would remain unchanged 


Misinterpretation 
Evidenciary value 


Low bid on indefinite type contract that failed to quote separate 
prices on supply and service sub-line items—identified as OOOLAA 
through 0001AE—to accompany electric counters—0001—-solicited 
invitation that scheduled sub-line items pursuant to par. 20-304.2(b) 
of Armed Services Procurement Reg. as alphabetical suffixes of basic 
contract item, and requested bidders to quote prices on “Total Item” 
and not on sub-line item quantities may be considered for contract 
award as bidder would be obligated to furnish all listed requirements of 
schedule at price quoted for basic item, notwithstanding confusing 
“shorthand references” to subitems—references that should be avoided 
in future procurements. Furthermore, fact that other bidders construed 
invitation as requiring separate prices for subitems is extraneous evidence 
that may not be considered 


Propriety 
Alternative bidding 

Invitation for building construction which although it did not spell 
out specific criteria for selection of either bid No. 1, providing for com- 
pletion in 1,095 calendar days, or bid No. 2, completion in 870 days, in 
legal invitation, even though it is suggested future construction solici- 
tations identify those factors that will be considered in selecting shorter 
or longer completion date, and award of contract to low bidder on basis 
of price on earlier completion date was proper since invitation provided 
for award on basis of price and other factors, and “‘other factors” — 
rental space savings, gain in operating efficiency, and earlier availability 
of space to accommodate program and staff expansions—are costs that 
are too intangible to evaluate, as is provision for assessment of liquidated 


Qualified products 
Parts for qualified product 
Before rejection of unsolicited offers for repair kits for generator on 
qualified products list (QPL) under solicitation containing qualified 
components clause, and acceptance on sole source basis of QPL supplier’s 
_ Offer to furnish kits, if time permits, and in view of par. 3-102(c) of 
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Armed Services Procurement Reg. prescribing competition to maximum 
extent, determination should be made if kit was altered by QPL offeror, 
or if kits of unsolicited offerors procured from same source used by QPL 
offeror, automatically qualified kits under applicable military specifica- 
tions. If it cannot be determined that parts in kits have been altered or en- 
hanced, or if examination is not practical, award may be made to QPL 
offeror and unsolicited offerors advised of kit parts requiring qualification 
testing for future procurements of kits 


Product designation 


Under invitation for bids providing for award of guaranteed mini- 
mum requirements type contract for power tools that contained Qualified 
Products clause and provided space for manufacturer’s name, QPL 
test or qualification reference number, but not for product designation, 
failure to furnish product designation does not require rejection of bid 
since, although omitted information is useful in identifying whether an 
item is on applicable QPL, it is not essential as manufacturer’s name and 
QPL test numbers furnished by bidder suffice for locating appropriate 
item on QPL, and task of tracing an item imposes no undve burden on 
contracting agency. Therefore, there is nothing in omission of product 
designation to equate with failure to identify 


Time for qualification 


Award of contract to low bidder whose product did not receive quali- 
fication approval for listing on Military Products List prior to bid open- 
ing, although product—electron tubes—had been tested and found 
qualified for listing on specified date prior to bid opening but ministerial 
act of approval had not been accomplished, does not violate par. 1-1107.1 
of Armed Services Procurement Reg. which prescribes that only bids 
“offering products which are qualified for listing on applicable Qualified 
Products List at time set for opening of bids” shall be considered in 
making awards, as regulation does not impose requirement for formal 
“approval” prior to bid opening, and, moreover, regulation should be 
interpreted to insure procurement of products meeting Govt. needs in 
manner that will not place unnecessary restrictions on competition 


Restrictive 
Particular make 
Administrative determination 

Request for proposals soliciting offers on “brand name or equal” 
basis for lease and maintenance of computers that would fit space 
occupied by IBM computers to be replaced is not restrictive because 
offer did not meet essential “disk arrangement” specified and, therefore, 
could not satisfy principal purpose of procurement that “no additional 
physical space will be required.” Drafting of proper “brand name or 
equal” purchase description is matter primarily within jurisdiction 
of procurement activity and any: particular features required must be 
presumed to be material and essential to needs of Govt. Although non- 
responsiveness of offer may be subject for negotiation since offeror 
does not intend to make its offer “responsive” and contracting officials 
adhere to initial requirements, further discussions would be futile. 
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Low bid submitted on “brand name”’ basis under small business set- 
aside requiring component parts of tent frames and doors to be furnished 
on “Brand Name or Equal” basis is not nonresponsive bid because 
bidder secured price quotations on parts after bid opening and after 
contracting agency had contacted manufacturer—which according to 
record was not improper interference—as bid on its face complied in all 
material respects to invitation for bids, and fact that bidder could not 
anticipate furnishing brand name item at bid opening time is matter of 
responsibility and not bid responsiveness for significant time to deter- 
mine ability to perform is not at bid opening time but at time of scheduled 
performance, and contractor if unable to perform would be subject to 
default termination and liability for excess costs 


Negotiated procurement 


When brand name or equal clause contained in par. 1-1206.3(b) of 
ASPR and written for advertised procurements is adopted for use in 
negotiated procurements pursuant to ASPR 1-1206.5 and 3-501(v)C 
(xxv), clause should be suitably modified. Mere substitution of the words 
“offeror” for “bidder” and “offer” for “bid’’ leaves restrictions in a re- 
quest for proposals (RFP) which are contrary to intent and purposes of 
negotiated procurement. Furthermore, the inclusion in RFP of pro- 
vision similar to par. (c)(3) of clause, which precludes modification after 
bid opening to make product conform to brand name, is inconsistent 
with principle of allowing modifications in proposals pursuant to ASPR 


3-805.1(b) 


‘Or equal’’ product acceptability 


Rejection of low bid for procurement of electric generating set on 
basis of second low bidder’s allegation of nonconformity with particular 
features of brand name or equal purchase description was correct, even 
though before rejection allegations should have been investigated and 
low bidder given opportunity to answer allegations in order not to 
adversely affect integrity of competitive system. However, invitation 
was defective for according to U.S. GAO engineer low bid was in con- 
formance with specifications on ‘‘or equal’ basis and, therefore, particular 
features listed in invitation overstated. Govt.’s needs and restricted 
competition. Where needs can be stated with precise specificity, pro- 
curements should be effected under purchase descriptions and not under 
“brand name or equal” technique 


‘Same manufacturer’’ requirement for all items 


Nonresponsiveness of low bid to requirements in invitation to increase 
electrical capacity at Govt. Printing Office that switchboard to be 
installed in new substation and circuit breakers be product of same 
manufacturer, and that switchboard accept breakers in use was not 
remedied by assurance of compliance in bidder’s accompanying letter 
and its supplier’s descriptive literature where bidder before bid opening 
failed to seek interpretation of specifications alleged to be restrictive 
and nonresponsiveness of descriptive literature is not bid ambiguity to 
‘be construed as binding bidder to perform according to specifications. 
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Moreover, “same manufacturer” requirement based on determination 
of less risk to malfunctioning of equipment—which was drafted into 
specifications to reflect minimum needs of Govt.—and determination 
of bidder noncompliance are primarily responsibility of contracting 
agency 


Samples 
Brand name or equal procurement 
‘Facility of use’’ 


Requirement for samples to be submitted with bids on brand name 
or equal procurement for quantities of noise generator and noise figure 
meter was in accord with policy in par. 2-202.4 of Armed Services 
Procurement Reg. for “products that must be suitable from standpoint 
of balance, facility of use, general feel, color, or pattern,” and testing 
of samples notwithstanding descriptive data indicated compliance with 
specifications was proper under invitation that provided for inspection 
and testing of samples to evaluate characteristics of “facility of use’’ to 
determine compliance with brand name items with respect to work- 
manship, performance, verification, and compatibility. Furthermore, 
conflict regarding test results must be resolved in favor of administrative 
position since there is no showing test was defective, improperly con- 
ducted, or erroneously reported 


Standard forms. (See Forms, standard forms) 
Tests 
First article 
Waiver eligibility misstated 

Low bidder who does not qualify for waiver of first article require- 
ments offered to previous suppliers of fueling at sea probes and receivers 
but inadvertently entered bid prices in waiver space and inserted dashes 
in area reserved to bidders that were not eligible for first article waiver 
has not submitted nonresponsive bid per se as dashes have no firm 
meaning apart from entire context in which used and examination of 
entire bid demonstrates entries were erroneous and intent was to bid 
on basis of first article contractor testing and, although, not for correc- 
tion as bid mistake, error is supported by fact low bidder did not identify 
prior contracts under which first articles on production samples had 
been furnished or indicate delivery time advancement in event of waiver, 
and inserted subitems not applicable to first article waiver 


Government responsible 
Cost as an evaluation factor 
Since cost of Govt. testing under invitation for bids to furnish fueling 
at sea probes and receivers is insignificant and cannot be realistically 
estimated as evaluation factor, par. 1-1903(a) (iii) of Armed Services 
Procurement Reg., which provides that if Govt. is to be responsible for 
first article testing, cost of such testing shall be evaluation factor ‘‘to 
the extent that such cost can be realistically estimated,” is not 
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Reevaluation of subcontract offers by prime contractor under cost- 
plus-a-fixed-fee research and development contract for oceanographic 
sensors required by National Oceanic and Atmospheric Administration’s 
(NOAA), National Data Buoy Center (NDBC), located at National 
Aeronautics and Space Administration (NASA) facility, and award to 
other than subcontractor first selected on basis of technical superiority 
was proper, even though the reevaluation at recommendation of Govt. 
deviated from initial cost weight criteria, since relative importance of 
criteria was not destroyed, and direct and substantial involvement of 
NASA, NOAA, and NDBC in the subcontract award process was 
warranted in order to protect Govt.’s interest, which was more than 
pro forma as it will bear ultimate cost of subcontract_...........-.-- 678 


Bid shopping 
Listing of subcontractors 


Although failure to complete subcontractor listing form submitted 
with low bid for conversion of Federal buildings for categories of curtain 
wall construction—fabricator and erection, terms not shown in specifica- 
tions—may be waived under 41 CFR 5B-2.202-70(a) for “erection” 
category as it constitutes less than 3}4 percent of project cost computed 
on basis of reasonable estimate of costs, failure may not be waived for 
‘fabricator’ category that exceeds allowable percentage because speci- 
fications referred to category as “insulated metal siding,” as bidder was 
obligated before bidding to clarify any doubt concerning required 
subcontractor listing and, therfore, bid must be rejected. However, 
since problem of subcontractor listing categories not conforming to 
specifications is recurring one, future subcontractor listing categories 
should utilize specification identifications.................--------- 264 

Where invitation for bids did not require bidder to name his sub- 
contractors and there was no statutory or regulatory requirement for 
listing of subcontractors, there is no basis to reject low bid for construc- 
tion of Govt. building for failing to identify subcontractors used in com- 
pilation of bid or to be used in performance of contract. Since “bid 
shopping” was not prohibited under procurement, fixed price stated in 
bid could be premised on nothing more than wisdom of bidder, however, 
use of subcontractors’ bids as guide in determining the prime bid would 
not give bidder an unfair advantage, and it follows award to low bidder 
constitutes an unconditional obligation for Govt. to pay the fixed price 
and contractor to perform at that price_..................-.--------- 403 

Telegram that reduced both base and additive alternate bids and 
completed information omitted from initial bid respecting subcontractor 
listing which was telephoned to contracting agency 6 minutes before bid 
opening, was promptly transcribed and hand carried to contracting 
officer, and later confirmed by Western Union, is acceptable modification 
pursuant to FPR 1-2.304. Furthermore, failure to indicate whether prices 
were to be reduced “by” or “to” dollar amounts listed created no am- 
biguity, for ambiguity exists only when terms of bid are subject to two 
or more reasonable interpretations, whereas reducing prices “‘by” amounts 
2 specified brought prices in line with other bids and Govt.’s estimate, 
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Also telegraphic abbreviation combining two categories of subcontracting 
work was properly interpreted to cover both categories and to satisfy 
requirement that bid identify subcontractor to be used in each category - - 


Subcontractor substitution prior to award 

Listing of joint venture—two responsible electrical subcontractors— 
that did not meet experience and percentage manufacture requirements 
of subcontractor qualification clause pertaining to building control and 
monitoring category of work that was contained in IFB to construct 
superstructure of Federal office building does not require rejection of bid 
as substitution of qualified first-tier subcontractor is permissible under 
terms cf IFB and applicable regulations, listing defect does not materially 
affect responsiveness of bid as it relates to primary purpose of listing 
requirement—antibid shopping—and qualification clause which is 
regarded as similar to competency of bidder clause is considered as 
relating solely to responsibility of listed subcontractors 


Make-or-buy proposals of prime contractors 
Government participation in subcontracting 
Under make-or-buy proposal by prime contractor pursuant to request 
for proposals to furnish launch vehicles, participation of NASA in 
negotiation of second step engine with subcontractors does not make 
prime contractor agent of NASA so as to subject subcontracting to Govt.’s 


procurement statutes and regulations, for in make-or-buy program as 
defined in NASA PR 3.901-1, Govt. buys management, including 
placing and administering subcontracts, from prime contractor along 
with goods and services to assure performance at lowest overall cost, 
with right of review reserved in Govt. Therefore, essential point is not 
selection of subcontractor but make-or-buy decision, and record shows 
NASA thoroughly analyzed various technical aspects involved in 
prime contractor’s proposal, including relative merits of two different 
subcontractor design configurations 


Minority subcontracting 

Under request for proposals for institutional support services at 
George C. Marshall Space Flight Center to be evaluated on five main 
criteria—experience; staffing; management; policies, procedures, 
and financial capability ; and facilities and equipment—with no provisions 
for formal scoring of subcriteria that included subcontracting with small 
business concerns or minority-owned enterprises, and assignment of 
numerical value to cost estimates, selection of offeror that ranked behind 
its competitors on basis of subcontracting with inexperienced minority 
custodial firm is within authority of Source Selection Official, in absence 
of statutory or regulatory direction, even though selection was departure 
from sound procurement policy from competitive standpoint since 
official should have informed offerors when relative importance of 
minority subcontracting factor was changed 
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Specifications 
Failure to furnish something required 


Information 


Requirements in invitation for bids issued by Atomic Energy Com- 
mission prime contractor for installation of mechanical, electrical, and 
HVAC systems to submit price breakdown for numerous aspects of work 
and plan or schedule for accomplishing work to include start and com- 
pletion dates for all major construction, material procurement, need date 
for Govt. equipment, manning table, and list of lower tier subcon- 
tractors—information intended to assure availablity of adequate 
subcontractor support and not to prevent bid shopping—are not require- 
ments that define or limit bidder’s obligation under contract since they 
are requirements that are related to bidder’s ability to perform rather 
than bidder’s obligation to perform 


Termination 
Compensation 
Authority to settle 


Forest Service has authority to enter into agreement with contractor 
to settle termination costs incident to Agriculture Board of Contract 
Appeals ruling that Govt. improperly defaulted contract, but since 
Board’s holding that Forest Service breached its obligation to furnish 
agreed supplies is not supported by evidence, damages awarded by 
Board for supposed breach may not be settled. Breach of contract 
claims are not properly cognizable by Boards of Contract Appeals, 


and Dept. of Agriculture should make independent analysis of merits 
of claim and full examination of available defenses, and then determine 
if breach occurred under decisions of courts and/or U.S. GAO, and 
should provide that in future proceedings, Board shall not express 
opinion or make finding of contract breach 


Convenience of Government 
Cancellation converted to termination 


Cancellation of contract award because of contracting officer’s failure 
to hold discussions with all offerors within competitive range after 
holding discussions with one offeror should be converted to termination 
for convenience since contracting officer did not lack authority to 
make award and there is no indication in record that either offeror or pro- 
curement activity contracted other than in good faith or with any 
intent to deprive other offerors of equal opportunity to compete and, 
consequently, contract awarded was not void ab initio. Cancellation 
of contract is desirable, but for urgency of procurement, costs, that would 
be chargeable against Govt., or similar circumstances relating to best 
interests of Govt. when termination for convenience would either be 
too expensive or not in Govt.’s best interest, 481 

Award of contract under IFB to furnish plant growth chamber com- 
plex to low bidder who was nonresponsive to specification dimensions 
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should be terminated for convenience of the Govt., notwithstanding 
contracting officer believes offer satisfies needs of Govt. since deviation 
affects quality and price and, therefore, award was improperly made. 
The procurement should be resolicited to reflect Govt.’s actual needs, 
and revised specification should eliminate both the open-ended delivery 
provision, because it does not provide definite standard against which all 
bidders can be measured or on which all bids can be based, and the 
clause allowing minor bid deviations if listed and submitted as part of 
bid before bid opening, a clause that prevents free and equal competitive 
bidding. The cancellation originally directed was modified to a termina- 
tion in B-173244, August 16, 1972 


Erroneous awards 


Low bid on Fin Assemblies that indicated Govt-owned special tooling 
would be used and included pursuant to ‘‘Research and Production 
Property and Special Tooling’ provision of invitation for bids (IF B) 
list of tooling identified as to part number, acquisition cost, and age, 
but did not include written permission to use tooling, or information 
as to anticipated amount of tooling to be used and rental fee, was erron- 
eously evaluated as nonresponsive bid as special tooling is not defined as 
“facility” in par. 13-101.8 of Armed Services Procurement Reg. and 
IFB did not require permission to use tooling, and since omitted informa- 
tion could be calculated from bid, deviation is minor one that may be 
waived. Therefore, it is recommended that contract awarded be termi- 
nated for convenience of Govt. and low bid considered for award 

Where contracting officer overlooked discount offered by bidder 
which if evaluated would have displaced successful bidder awarded 
l-year janitorial requirements contract under invitation for bids, 
when first two low bidders were found nonresponsive because low bidder, 
unable to show its intended bid, withdrew and second low bidder, 
although erroneously interpreting the specifications, would not allege 
mistake, award made contrary to 10 U.S.C. 2305(c) to other than 
lowest responsive bidder should be terminated for convenience of 
Govt., notwithstanding claim for 6 months’ performance under con- 
tract, as administratively recommended on basis no difficulties are 
anticipated in changing contractors and that termination would be 
Se I iiss sa ewe ec ancoadsddecucdeucsceoweeena’ 

IFB to procure legal information retrieval data base which, because 
it did not clearly indicate whether photocomposition, Linotron 1010 
system, or master typography program was to be furnished, was ambig- 
uous IFB inadequate to secure necessary pricing for competitive bid 
evaluation purposes, and lack of clarity having generated number of 
oral requests for explanation, amendment pursuant to sec. 1-2.207(d) 
of FPR should have been issued. Therefore, contract awarded should be 
terminated for convenience of Govt. as award was not in accord with 
reasonable interpretation of IFB and procurement resolicited. Pur- 
suant to Pub. L. 91-510, action taken on this recommendation should 
be sent to Senate and House Committees on Govt. Operations within 





CONTRACTS—Continued 

Termination—Continued 

Convenience of Government—Continued 

Erroneous awards—Continued 

Requirements award under IFB soliciting base and alternate bids 
for motor vehicle parts pursuant to concept of contractor-operated 
on-base parts store, which asked for separate discounts in base bid on 
common and captive parts and single discount in alternate bid on parts, 
should be terminated for convenience of Govt. and award offered to 
low bidder on base bid since bidder’s failure to bid on alternate items 
did not justify rejection of its low base bid as bid covered all work con- 
templated, nor is bid invalid because 90% discount was offered on 
captive parts, as unusually high discount does not evidence submission 
of unbalanced bid, mistake, or future intent to transfer parts during con- 
tract performance to lower common parts category. Moreover, in 
absence of IFB provision, it was inappropriate in evaluation of alternate 
bid to consider unliquidated cost reduction to administer one discount 

Recommendation for corrective action—termination of contract for 
convenience of Govt. and award to low, responsive bidder—required 
contracting agency under sec. 232 of Legislative Reorganization Act of 
1970, Pub. L. 91-510, to submit written statements of action taken with 
respect to recommendation to House and Senate Committees on Govt. 
Operations not later than 60 days after date of recommendation, and to 
Committees on Appropriations in connection with first request for 
appropriations made more than 60 days after date of recommendation. _-. 


Unprofitable 
Rule 


Where manning charts submitted with low offer to furnish mess 
attendant services indicate understanding of, and ability to ful fill 
contract requirements, including wage rates, number of workers, and 
total estimated labor hours, offeror is within competitive range for 
negotiation, and fact that contract to be awarded may prove unprofitable, 
although there is no evidence it might, does not justify rejection of 
otherwise acceptable offer. Evaluation criteria now employed in mess 
attendant solicitations are intended to advise offerors of exact role 
manning charts play in evaluation process, and to minimize offers that 
quote prices that bear no reasonable relation to manning hours offered, 
and to preclude acceptance of lowest rate per man-hour, rather than 
lowest overall proposal 
Warranties 

Implied 

Disclaimer by contractor 


Refusal of GSA to consider several proposals by offeror on automatic 
data processing equipment because they contained provision disclaiming 
implied warranties of merchantability and fitness for particular purpose 
and excluding liability to Govt. for consequential damage is discretionary 
procurement policy, which in absence of statutory or regulatory provision 
requiring GSA to accept exclusionary clauses is not subject to legal 
objection. Also discretionary is use of ‘‘model” contract by GSA for 
procurement of equipment, technique which was not imposed upon 
offerors without opportunity for discussion and negotiation; in fact 
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CONTRACTS—Continued 
Warranties—Continued 
Implied—Continued 
Disclaimer by contractor—Continued 
offeror protesting its use instead of doing so immediately, urged inclusion 
of its limitation of liability clause until time set for submission of final 
prices, and further participated by offering amendments to model 


Although refusal of GSA to accept proposals of offeror to furnish 
automatic data processing equipment for Defense user agencies that 
included disclaimer against implied warranties and liability for con- 
sequential damages is matter of procurement policy within discretion of 
agency, interests of Govt. and its contractors would be better served if 
Govt.’s position was fully and explicitly set forth in regulations of general 
applicability and in solicitations furnished prospective contractors rather 
than enunciated during negotiations, and it is suggested that policy be 
further examined, with consideration given to varying extent of 
contractor liability for consequential damages, and to effect of such 
variances on cost to Govt. and disposition of firms toward doing business 


CORPORATIONS 
Corporate entity 
Bid under trade name acceptability 


The fact that bid of corporation to furnish guard services was submitted 
under its trade name does not require rejection of bid on basis corporation 
lacks legal entity since recognized principle is that corporation may 


conduct business under assumed name, or under name differing from its 
true corporate name, and in District of Columbia where corporation is 
located, contract executed in assumed name is valid if unaffected by 
fraud and, therefore, bid may be considered as being submitted in true 
name of organization which had corporate entity at time of bid opening- - 


Determination 


Bidder who was authorized to operate as detective agency at time its 
bid was submitted and was under consideration for award, and during 
part of period of its performance of interim guard service pending 
determination of its “legal entity,’”’ but who is not now subject to 
prohibition against employment by Govt. of detective agencies— 
prohibition that applies regardless of actual services performed—since its 
detective agency license has expired, should not be eliminated from 
consideration for award of proposed service contract, in view of fact that 
bid describing corporate business of bidder “as guard service to 
commercial and residential establishments,” with no mention of its 
detective service was made in good faith 


COURTS 
Administrative matters 
Expense reimbursement by District of Columbia to United States 
The phrase “all other miscellaneous expenses” in sec. 173(b) of 
District of Columbia Court Reform and Criminal Procedure Act of 1970, 
which amends act of June 30, 1906, that provided for reimbursing U.S. 
percentage of expenditures made for expenses of U.S. Dist. Court for 
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COURTS—Continued 

Administrative matters—Continued 

Expense reimbursement by District of Columbia to United States—Con. 
D.C. (47 U.S.C. 204), to prescribe 30-month phaseout period of reim- 
bursement procedure at reduced percentage rates, is construed to include 
reimbursement for salaries of U.S. District Court Judges, court clerk and 
other nonjudiciary or support personnel, and magistrates, as well as fees 
and expenses of court-appointed counsel, and expenses for which funds in 
judiciary appropriation acts are. available, on basis that from 1906 to 
1971, D.C. reimbursed U.S. pursuant to 47 D.C. Code 204 and annual 
judiciary appropriation act provisions, and 1970 act only phased out 


Criminal Justice Act of 1964 

Proceedings in the District of Columbia courts 

Administration and budgeting for programs 

Notwithstanding reorganization of local courts in District of Columbia 
pursuant to D.C. Court Reform and Criminal Procedure Act of 1970 
(Pub. L. 91-358), Administrative Office of U.S. Courts should continue 
to handle administration of, and budgeting for Criminal Justice Act 
(CJA) program in D.C. courts in same manner as in past and to extent 
possible as it administers and budgets for programs of Federal district 
courts, except for D.C. Public Defender Service which is covered by 
secs. 306 and 307 of Reform Act, and responsibilities of Judicial Con- 
ference of U.S. or Administrative Office of U.S. Courts under 28 U.S.C. 
604, 605, and 610 remain unchanged with respect to D.C. Superior 
Court and D.C. Court of Appeals 


District of Columbia 
Superior Court 
Criminal Justice Act application 


In prosecution of cases brought in District of Columbia Superior 
Court established by D.C. Court Reform and Criminal Procedure Act of 
1970 (Pub. L. 91-358) by merging Court of General Sessions, Juvenile 
Court, and D.C. Tax Court, which new court was given exclusive juris- 
diction ‘of any criminal case under any law applicable exclusively to 
the District of Columbia,” funds appropriated to Federal Judiciary for 
implementation of Criminal Justice Act (CJA), 18 U.S.C. 3006A, are 
available to pay attorneys and experts appointed by Superior Court 
since Pub. L. 91-447 amended CJA by adding subsec. (1) to make CJA 
applicable to District and, therefore, CJA applies when prosecution is 
brought in name of U.S. in Superior Court end D.C. Court of Appeals 


and when counsel is appointed in juvenile proceedings pursuant to 18 
U.S.C. 3006A (a) 


Judgments, decrees, etc. 
Judgment of dismissal 
Adjudication on the merits 

Dismissal by court of complaint requesting both preliminary injuction 
pending resolution of protest filed with U.S. GAO to award of contract 
to reproduce research papers for sale to Govt. and public subsequent to 
cancellation by mutual agreement of contract initially awarded peti- 
tioner due to deficiencies in request for proposals (RFP), and permanent 
_ injunctive relief that would compel cancellation of contested award and 
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COURTS—Continued 

Judgments, decrees, etc.—Continued 

Judgment of dismissal—Continued 

Adjudication on the merits—Continued 

reinstate initial contract was according to Federal Rule of Civil Pro- 
cedure 41(b) final adjudication on merits that GAO must honor since two 
issues involved in protest—that resolicitation on basis of price only 
should have been advertised and not negotiated and that procurement 
procedures had been violated by calling for best and final offers three 
times—were adjudicated by court 


CUSTOMS 

Duties 

Exemption 

Foreign contractor 

Procurement of tire chain assemblies having been included in items 
covered by U.S.-Norway Memorandum of Understanding Relating to 
Procurement of Defense Articles and Services (MOU), invitation for 
bids on item properly included notice of potential Norwegian source 
competition and duty-free Norwegian end product clauses. Therefore, 
contracting officer upon finding low bid of Norwegian firm acceptable is 
required under MOU agreement to request waiver of Buy American Act 
restrictions as being in public interest pursuant to 41 U.S.C. 10d, and 
since waiver will have no impact on Balance of Payments, and exempts 
import duty as evaluation factor, thus exempting additional 10 percent 
levy imposed by Presidential Proclamation 4074 of Aug. 15, 1971, upon 
issuance of waiver, award may be made to low Norwegian bidder, if 
responsible, prospective contractor 


DEBT COLLECTIONS 

Pay withholding 

Military personnel. (See Pay, withholding) 
Waiver 

Civilian employees 

Compensation overpayments 
Employee unaware of overpayment 

Retroactive adjustment in pay rate of employee who upon reemploy- 
ment in GS-3 position following resignation from GS-6, step 4, position 
is placed in step 10 under highest-previous rate rule to step 1 in accord- 
ance with administrative regulation restricting use of highest-previous 
rate rule may not be reversed as appointment to GS-3, step 10, was not 
administrative waiver of administrative restriction on use of highest- 
previous rate rule, nor may original pay-setting action be affirmed by a 
regulating or higher level, since distinctions recognized in 30 Comp. Gen. 
492 between statutory and so-called purely administrative regulations 
no longer apply in view of contrary court cases and fact that B-158880 
changed rule in 30 Comp. Gen. 492. However, overpayments received 
in good faith by employee may be waived under 5 U.S.C. 5584 
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DEBT COLLECTIONS—Continued 

Waiver—Continued 

Military personnel 

Property losses 

Although involuntary collection from current pay of officers and en- 
listed men of military department who while assigned to Dept. of Defense 
agency are held pecuniarily liable for loss, damage, or destruction of 
Govt. property, even though not accountable for property, is not au- 
thorized absent specific statutory authority for setoff since property was 
not under control of service having jurisdiction of member charged, 
pursuant to 37 U.S.C. 1007(c) and 1007(e), only pertaining to enlisted 
members of Army and Air Force, Secretary concerned may promulgate 
regulations to provide for determination of member’s liability, relying 
on reporting of instrumentality whose property is involved, and for in- 
voluntary collection of indebtedness from current pay of member, or 
may cancel indebtedness pursuant to 10 U.S.C. 4837 (d) and 9837 (d) 


DECEDENTS’ ESTATES 
Person causing death of decedent 
Federal v. State law 


Husband who entered plea of guilty to first degree manslaughter 
in connection with death of wife—former Federal employee in State of 
Ohio—is not entitled to unpaid compensation due decedent. Statute 
and case law of State which permit payment to husband would prevail 
only in absence of Federal statute or policy. However, policy governing 
payment pursuant to 5 U.S.C. 5582, prescribing order of precedence for 
payment of money due deceased employee, is that payment will not be 


made to person otherwise entitled if such person participated in death of 
individual in whose estate he seeks to benefit in absence of evidence es- 
tablishing that there was no felonious intent on his part. Furthermore, 
payment may not be made to estate of decedent as there is surviving 
minor child who is higher in order of precedence 


DEFENSE DEPARTMENT 
Industrial facilities 
Disposal 


Award of non-set-aside portion of labor surplus area procurement for 
projectiles to contractor operating Govt-owned facility (GOCO) rather 
than to contractor owning his facility and utilizing Govt-owned pro- 
duction equipment is not violative of policy to minimize Govt. owner- 
ship of industrial facilities stated in Dept. of Defense Directive 4275.5, 
Nov. 14, 1966, under heading “Industrial Facility Expansion Policy,” 
for although award will keep Govt. facility in existence, no acquisition, 
expansion, construction, or use of property to increase production is 
entailed. Furthermore, solicitation provided for participation of GOCO 
contractors, and approval of accounting procedures, removes possibility 
of portion of GOCO contractor’s cost being allocated to its cost- 
reimbursable contract with Govt 
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DELEGATION OF AUTHORITY 

Between agencies 

Automatic data processing equipment 

Regulations controlling purchase 

Federal agencies delegated authority by GSA, pursuant to 40 
U.S.C. 759(b)(2), to purchase automatic data processing equipment 
(ADPE) are required to conform to Federal Property Management Reg. 
(FPMR) promulgated by GSA to coordinate and provide for economic 
and efficient purchase of ADPE systems or units and, therefore, procure- 
ment of ADP equipment by Army Corps of Engineers delegated au- 
thority subject to provisions of FPMR, particularly late proposals and 
modifications provision—authority redelegated to District Engineer—is 
not governed by Armed Services Procurement Reg., and District 
Engineer vested with all authority and responsibility usual to 
position of contracting officer, with exception of choosing successful of- 
feror, having issued request for proposals that failed to incorporate late 
proposal and modification requirement of FPMR, properly canceled 


Heads of agencies to subordinates 

Expenditure approval 

Training programs 

Authority to approve for payment on individual basis expenditures 
that are incurred in administration of training program established by 
Selective Service System pursuant to Govt. Employees Training Act (5 
U.S.C. 4101-4118), and to establish criteria for payment, may be dele- 
gated by Director of Selective Service, and directive to this effect issued, 
notwithstanding neither language of Training Act nor implementing reg- 
ulations do not expressly provide for delegation since secs. 4103, 4109(a), 
and 4105(c) of Title 5, U.S. Code, in assigning to agency heads responsi- 
bility for establishment of training programs and for oversight of such 
programs sanction delegation of authority by agency heads in connection 
with development and conduct of agency training programs 


DEPARTMENTS AND ESTABLISHMENTS 
Management 
General Accounting Office recommendation compliance 


Recommendation for corrective procurement action in decision of 
Comptroller General, copy of which was furnished congressional com- 
mittees named in sec. 232 of Legislative Reorganization Act of 1970, 
requires, pursuant to sec. 236, contracting agency involved to submit 
written statements of action taken on recommendation to House and 
Senate Committees on Govt. Operations not later than 60 days after 
date of recommendation, and to Committees on Appropriations in con- 
nection with first request for appropriations made more than 60 days 
after date of recommendation 
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DEPARTMENTS AND ESTABLISHMENTS—Continued 

Regulations. (See Regulations) 
Services between 

Appropriation obligation 

Funds transferred for training personnel 

Agreement of June 4, 1971, by which funds were transferred by HEW to 
FAA to provide training from June 7, 1971, to June 7, 1972, for air 
traffic control trainees pursuant to sec. 303(a) of Manpower Development 
and Training Act of 1962, as amended, 42 U.S.C. 2613(a), which au- 
thority terminates June 30, 1972, is agreement that was authorized in- 
dependently of sec. 601 of Economy Act since sec. 306(a) of Manpower 
Act provides for making of contracts and agreements, and training agree- 
ment having been entered into prior to June 30, 1971, meets obligation 
requirement of sec. 1311 of Supplemental Appropriation Act, 31 U.S.C. 
200, and, therefore, transferred funds remain available for further obli- 
gation by FAA in accordance with agreement within time limits of Man- 
power Development and Training Act 


Services to States, etc. 
Training employees 


State and local government employees who are admitted to Federal 
training programs established by Federal agencies to train Govt. pro- 
fessional, administrative, and technical personnel pursuant to sec. 302 
of Intergovernmental Personnel Act of 1970 (Pub. L. 91-648, approved 
Jan. 5, 1971) may not be reimbursed travel and subsistence expenses 
incurred incident to such training since undefined term “cost of training’ 
in sec. 302, given its usual and ordinary meaning does not authorize 


Federal agency to pay travel and subsistence expenses of State and local 
government employees admitted to Federal training programs 


DETAILS 

Military personnel 

Civilian duty 

Travel funds advanced recovery 

Unaccounted travel funds advanced by Federal Aviation Administra- 
tion to members of Armed Forces detailed to Dept. of Transportation as 
“Sky Marshals” to prevent air piracy, and who subsequently retired, 
may be recovered from retired pay of members indebted for outstanding 
travel funds advanced, pursuant to 5 U.S.C. 5514, notwithstanding debt 
arose in other than military department, as detailed member remains 
member of Armed Forces subject to recall to duty, and since his par- 
amount obligation is to military, his pay and allowances are subject to 
military laws and regulations, and indebtedness of each individual should 
be referred to appropriate military department for collection 


DETECTIVE SERVICES 
Employment prohibition. (See Personal Services, detective employment 
prohibition) 





960 


DISASTER RELIEF 

Agency participation 

Reimbursement 

Practice of Office of Emergency Preparedness (OEP) in calling upon 
Federal agencies to provide relief assistance pursuant to Disaster Relief 
Act of 1970 (42 U.S.C. 4401 ef seg.) from their own funds pending re- 
imbursement from funds appropriated to President’s disaster fund or 
directly to performing agency is within scope of act. Not only is Con- 
gress well aware of practice, but sec. 203(f) of act provides for President 
to direct any Federal agency, with or without reimbursement, to provide 
disaster assistance—authority similar to that in repealed 1950 act, 
prescribing “such reimbursement to be in such amounts as President 
may deem appropriate”—and President having delegated his authority 
to Director of OEP by E.O. 11575, Federal agencies may be assigned to 
provide assistance without prior advance of funds from OEP 


DISCHARGES AND DISMISSALS 
Military personnel 
Probationary period 
Severance pay entitlement 
Regular Army officer with less than 3 years of service who was re- 
commended for elimination under sec. IX, Ch. 5, AR 635-100, because 
of substandard performance of duty properly was discharged without 
severance pay since officer was not discharged under 10 U.S.C. Ch. 
359—secs. 3781-3787—and, therefore, sec. 3781 prescribing that board 
of officers may be convened to review record of officer to determine if 
he should be eliminated or required to show cause for his retention on 
active list is not for application and officer is considered to have been 
discharged under 10 U.S.C. 3814, which provides for discharge without 
severance pay while officer is in probationary status with less than 3 
years’ service, and par. 10-3b, AR 635-120, indicating to contrary should 


DISTRICT OF COLUMBIA 
Bar associations 
Unified bar 
Membership dues 


Membership dues assessed by unified bar for District of Columbia 
(D.C.) on Govt. attorneys who are members of D.C. bar are personal 
expenses that are not payable from appropriated funds. Therefore only 
those attorneys of U.S. Patent Office who are members of D.C. bar 
are subject to dues of unified bar to be permitted to appear in U.S. 
District Court for D.C., Court of Appeals for that circuit, and U.S. 
Court of Customs and Patent Appeals. Attorneys who are not members 
of D.C. bar may without payment of dues to unified bar appear before 
US. District Court for D.C. in those cases in which U.S. is party, and if 
admitted to practice before highest court of any State, may be admitted 
to practice before U.S. Court of Appeals, U.S. Court of Claims, and U.S. 
Court of Customs and Patent Appeals 





DISTRICT OF COLUMBIA—Continued 

Bar associations—Continued 

Unified bar—Continued 

Membership dues—Continued 

Since authority of U.S. GAO to issue advance decisions to certifying 
officers is limited to questions involved in specific vouchers presented to 
them for certification, question of whether appropriated funds may be 
used to pay membership dues to unified bar of District of Columbia 
presented by certifying officer must be treated as request for decision from 
head of agency under 31 U.S.C. 74, and reply directed to him 
Courts 

Expense reimbursement to United States 

The phrase “all other miscellaneous expenses”’ in sec. 173(b) of District 
of Columbia Court Reform and Criminal Procedure Act of 1970, which 
amends act of June 30, 1906, that provided for reimbursing U.S. per- 
centage of expenditures made for expenses of U.S. Dist. Court for D.C. 
(47 U.S.C. 204), to prescribe'80-month phaseout period of reimbursement 
procedure at reduced percentage rates, is construed to include reimburse- 
ment for salaries of U.S. District Court Judges, court clerk and other 
nonjudiciary or support personnel, and magistrates, as well as fees and 
expenses of court-appointed counsel, and expenses for which funds in 
judiciary appropriation acts are available, on basis that from 1906 to 
1971, D.C. reimbursed U.S. pursuant to 47 D.C. Code 204 and annual 
judiciary appropriation act provisions, and 1970 act only phased out 


Reorganization 
District of Columbia Court Reform and Criminal Procedure Act of 
1970 
Effect on application of the Criminal Justice Act 


In prosecution of cases brought in District of Columbia Superior Court 
established by D.C. Court Reform and Criminal Procedure Act of 1970 
(Pub. L. 91-358) by merging Court of General Sessions, Juvenile Court, 
and D.C. Tax Court, which new court was given exclusive jurisdiction 
“of any criminal case under any law applicable exclusively to the District 
of Columbia,” funds appropriated to Federal Judiciary for implementa- 
tion of Criminal Justice Act (CJA), 18 U.S.C. 3006A, are available to 
pay attorneys and experts appointed by Superior Court since Pub. L. 
91-447 amended CJA by adding subsec. (1) to make CJA applicable to 
District and, therefore, CJA applies when prosecution is brought in name 
of U.S. in Superior Court and D.C. Court of Appeals and when counsel 
is appointed in juvenile proceedings pursuant to 18 U.S.C. 3006A(a)--- 


DOCUMENTS 


Incorporation by reference 
Requests for proposals 


Although all pertinent portions of work study report used in prepara- 
tion of request for proposals (RFP) for data base management system 
should have been physically included in RFP for sake of clarity since 
RFP incorporated report by reference as well as apprising offerors of 
procurement requirements, time to question adequacy of evaluation cri- 
teria and their importance was prior to proposal submission. Further- 
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DOCUMENTS—Continued 
Incorporation by reference—Continued 
Requests for proposals—Continued 

more, on basis of cost effectiveness formula in report, use of operation 
and maintenance costs computed on 5-year cycle to determine most 
advantageous proposal in competitive range, procedure that is per se 
acceptable if such costs are reasonable, was proper, even though opera- 
tion and maintenance costs were incapable of precise assessment and were 
only projected costs 


ECONOMIC STABILIZATION ACT OF 1970 
Cost-of-living stabilization 
Military pay increases 


When in adjustment of retired or retainer pay under 10 U.S.C. 140la 
to reflect Consumer Price Index cost-of-living increase effective June 1, 
1971, higher retired rate results for members retired on or prior to 
Sept. 30, 1971, computed at rates in E.O. 11577, dated Jan. 1, 1971, than 
for members retiring on or after Oct. 1, 1971, whose retired pay is for 
computation at rates in Pub. L. 92-129, effective Oct. 1, 1971, because 
of new rates prescribed by public law and exemption of military person- 
nel placed in retired status during wage/price freeze period imposed by 
E.O. 11615, dated Aug. 15, 1971, issued under Economic Stabilization 
Act of 1970, pursuant to 10 U.S.C. 140la(e), pay of member retired 
after Sept. 30, 1971, may not be less than if he had retired on that date 


Federal employees 
Wage freeze 
Adjustment 


Use of terms “contract” and “employment contract” in sec, 203(c) of 
the Economic Stabilization Act Amendments of 1971, authorizing pay- 
ment of wage or salary increases agreed to in employment contract 
executed prior to Aug. 15, 1971, to take effect prior to Nov. 14, 1971, but 
withheld by reason of the wage and price freeze imposed by E.O. 11615, 
does not exclude General Schedule and other annual rate Federal employ- 
ees from application of the section, and Federal wage board employees 
are within purview of sec. 203(c)(2) by reason that their pay increases 
resulted from agreement or established practice. Within-grade increases 
for both statutory and wage board employees may be paid retroactively 
as conditions of sec. 203(c) (3) (A) and (B) were satisfied to effect increases 
were provided by law or contract prior to Aug. 15, 1971, and funds are 
available to cover increases 


EDUCATION 
Marine Corps Associate Degree Completion Program 
Requirements 


Under Marine Corps Associate Degree Completion Program (MAD- 
COP), which requires enlisted man to reenlist or extend enlistment so 
as to have 6 years of active duty remaining at time of assignment 
to 2-year junior college program for purpose of obtaining associate 
degree, and which authorizes payment of all tuition costs and fees and 
continuation of member’s pay and allowances, including previously 
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EDUCATION—Continued 

Marine Corps Associate Degree Completion Program—Continued 
Requirements—Continued 

approved proficiency pay, member selected for MADCOP who will! 
not use his specialty while attending junior college may only be paid 
variable reenlistment bonus and proficiency pay if major course of 
study pursued is reasonably related to his critical skill, such as dis- 
bursing man studying data processing and who upon completion of 
studies that enhanced his skills will resume duties he had performed 
prior to entering program 


ENTERTAINMENT 
Music 
Propriety of contract to furnish 


Expenditures for incentive-type music scientifically programmed, 
such as MUZAK system, may be considered “necessary expenses’’ 
since music tends to raise level of employee morale and increase em- 
ployee productivity by creating pleasantly stimulating and efficient 
work atmosphere that results in savings to Govt. and, therefore, funds 
appropriated to Bureau of Public Debt, Treasury Dept., may be used 
to make monthly rental payments to MUZAK Company for incentive- 
type music played in space occupied by Bureau in privately owned 
building, which space was equipped with MUZAK system prior to 
occupation by Bureau. B-86148, dated Nov. 8, 1950, overruled 


EQUAL EMPLOYMENT OPPORTUNITY 
Contract provision. (See Contracts, labor stipulations, nondiscrimination) 


EQUIPMENT 
Automatic Data Processing Systems 
Selection and purchases 
By other than General Services Administration 
Applicability of General Services Administration regulations 


Federal agencies delegated authority by GSA, pursuant to 40 U.S.C. 
759(b) (2), to purchase automatic data processing equipment (ADPE) 
are required to conform to Federal Property Management Reg. (FPMR) 
promulgated by GSA to coordinate and provide for economic and 
efficient purchase of ADPE systems or units and, therefore, procure- 
ment of ADP equipment by Army Corps of Engineers delegated author- 
ity subject to provisions of FPMR, particularly late proposals and 
modifications provision—authority redelegated to District Engineer— 
is not governed by Armed Services Procurement Reg., and District 
Engineer vested with all authority and responsibility usual to position 
of contracting officer, with exception of choosing successful offeror, 
having issued request for proposals that failed to incorporate late pro- 
posal and modification requirement of FPMR, properly canceled 
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EQUIPMENT—Continued 
Automatic Data Processing Systems—Continued 
Selection and purchases—Continued 
Negotiation procedures 


Although all pertinent portions of work study report used in prepara- 
tion of request for proposals (RFP) for data base management system 
should have been physically included in RFP for sake of clarity since 
RFP incorporated report by reference as well as apprising offerors of 
procurement requirements, time to question adequacy of evaluation 
criteria and their importance was prior to proposal submission. Further- 
more, on basis of cost effectiveness formula in report, use of operation 
and maintenance costs computed on 5-year cycle to determine most 
advantageous proposal in competitive range, procedure that is per se 
acceptable if such costs are reasonable, was proper, even though opera- 
tion and maintenance costs were incapable of precise assessment and 
were only projected costs 


Warranties and damages 


Refusal of GSA to consider several proposals by offeror on automatic 
date:psocessing equipment because they contained provision disclaiming 
implied warranties of merchantability and fitness for particular purpose 
and excluding liability to Govt. for consequential damage is discretionary 
procurement policy, which in absence of statutory or regulatory pro- 
vision requiring GSA to accept exclusionary clauses is not subject to 
legal objection. Also discretionary is use of ‘“‘model’’ contract by GSA 
for procurement of equipment, technique which was not imposed upon 
offerors without opportunity for discussion and negotiation; in fact 
offeror protesting its use instead of doing so immediately, urged inclusion 
of its limitation of liability clause until time set for submission of final 
prices, and further participated by offering amendments to model 

Although refusal of GSA to accept proposals of offeror to furnish 
automatic data processing equipment for Defense user agencies that 
included disclaimer against implied warranties and liability for con- 
sequential damages is matter of procurement policy within discretion of 
agency, interests of Govt. and its contractors would be better served if 
Govt.’s position was fully and explicitly set forth in regulations of 
general applicability and in solicitations furnished prospective con- 
tractors rather than enunciated during negotiations, and it is suggested 
that policy be further examined, with consideration given to varying 
extent of contractor liability for consequential damages, and to effect 
of such variances on cost to Govt. and disposition of firms toward doing 
bestpminonit Gers. sg iuls:.u. 5luresccdsle. cdc eles 


EXPERTS AND CONSULTANTS 
Compensation 

Aggregate limitation 

Members of National Advisory Committee established by sec. 7(a) 
of Occupational Safety and Health Act of 1970, which provides for 
members to be compensated in accordance with 5 U.S.C. 3109, may not 
be paid salaries in excess of rates prescribed for grade GS-15 since sec. 
3109 limits payment to experts and consultants to per diem equivalent 
of highest rate payable under General Schedule salary rates established 


103 


609 


615 
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” EXPERTS AND CONSULTANTS—Continued Page 
Compensation—Continued 
Aggregate limitation—Continued 
for Federal employees. Experts and consultants of advisory committees, 
appointed under sec. 7(b) to assist in standard setting functions, for 
whom sec. 7(c)(2) prescribes grade GS-18, may not be paid in excess of 
grade GS-15, unless they qualify under rule in 43 Comp. Gen. 509, to 
effect that exception to grade GS-15 limitation may be made only when 
limitation on number. of positions authorized for grade GS-18 is 
SONEG EU, 250. ooo oc aeiesaseelieeneioe ~arduniieenhe ore 224 


Retired member of the uniformed services 


Retired Air Force major employed by two Govt. agencies as civilian 
consultant under excepted appointments—lIntermittent—l-year ap- 
pointment in fiscal year 1969, which was extended for year, and another 

03 appointment in fiscal year 1970 with no time limitation, would if only 
one appointment were involved be entitled pursuant to Dual Compen- 
sation Act of 1964, 5 U.S.C. 5532, to exemption from reduction of 
retired pay for no more than first 30-day period for which he received 
compensation as expert regardless of fiscal year in which appointment 
was made or services performed. However, where two or more appoint- 
ments are involved, exemption applies to first 30 days of work in each 
fiscal year during which retired officer received civilian pay, but officer 
having worked less than 30 days under both appointments in each fiscal 
year is not subject to reduction of retired pay._..........----------- 189 

FAMILY ALLOWANCES 
Separation 
Type 2 
Common residence 
109 Management and control by member 
Restriction on payment of Type II family separation allowance 
(FSA-II) of $30 per month authorized by 37 U.S.C. 427(b) to cases 
where primary dependents of member of uniformed services are living 
in residence subject to member’s management and control and which 
he will share with them as common residence during such time as duty 
assignments permit having been removed by Pub. L. 91-529, amending 
sec. 427(b), FSA-II is payable regardless of residence of primary de- 
pendents if separation is result of member’s military orders. To extent 
par. 30311a of Dept. of Defense Military Pay and Allowances Entitle- 
ments Manual prescribing member is not member with dependents for 

FSA-II entitlement when “the sole dependent resides in a hospital, 

school, or institution” provides otherwise it is more restrictive than law. 

i Cheam. Cate. SEL, CI in ince a cea ante nica eee 97 


Wife also member of uniformed services 

Member of uniformed services with no dependents, as his wife, his 
only dependent, is also member of service on active duty is not entitled 
to family separation allowance (FSA-II) provided by 37 U.S.C. 427(b) 
because, notwithstanding elimination from section pursuant to Pub. L. 
91-533 of qualifying language for entitlement to FSA-II of phrase “who 
is entitled to a basic allowance for quarters,” prohibition in 37 U.S.C. 
420 against increasing member’s allowance on account of dependent 


475-947 O - 73 - 63 





966 . INDEX DIGEST 


FAMILY ALLOWANCES—Continued 
Separation—Continued 
Type 2—Continued 
Wife also member of uniformed services—Continued 
entitled to basic pay under 37 U.S.C. 204 precludes payment of FSA-II, 
since in view of similarity of family separation allowance to basic allow- 
ance for quarters, rules denying increased quarters allowance to member 
whose spouse, his sole dependent, is also entitled to active pay is for 
application in determining entitlement to family separation allowance--_ 


FEDERAL AVIATION ADMINISTRATION 

Sky marshals 

Military personnel detailed 

Travel funds advanced recovery 

Unaccounted travel funds advanced by Federal Aviation Adminis- 
tration to members of Armed Forces detailed to Dept. of Transportation 
as “‘Sky Marshals’ to prevent air piracy, and who subsequently retired, 
may be recovered from retired pay of members indebted for outstanding 
travel funds advanced, pursuant to 5 U.S.C. 5514, notwithstanding 
debt arose in other than military department, as detailed member re- 
mains member of Armed Forces subject to recall to duty and since his 
paramount obligation is to military, his pay and allowances are subject 
to military laws and regulations, and indebtedness of each individual 
should be referred to appropriate military department for collection-- 


FEDERAL GRANTS, ETC., TO OTHER THAN STATES (See Funds) 
FEDERAL TORT CLAIMS ACT MATTERS 
(See Torts, claims under Federal Tort Claims Act) 


FEES 

Attorneys 

Bar membership 

Government attorneys 

Membership dues assessed by unified bar for District of Columbia 
(D.C.) on Govt. attorneys who are members of D.C. bar are personal 
expenses that are not payable from appropriated funds. Therefore only 
those attorneys of U.S. Patent Office who are members of D.C. bar 
are subject to dues of unified bar to be permitted to appear in U.S. Dis- 
trict Court for D.C., Court of Appeals for that circuit, and U.S. Court 
of Customs and Patent Appeals. Attorneys who are not members of 
D.C. bar may without payment of dues to unified bar appear before 
U.S. District Court for D.C. in those cases in which U.S. is party, and 
if admitted to practice before highest court of any State, may be ad- 
mitted to practice before U.S. Court of Appeals, U.S. Court of Claims, 
and U.S. Court of Customs and Patent Appeals 


Parking 
Government-owned vehicles 
Parking tax 
The 25 percent tax imposed on rents charged for occupancy of parking 
space in parking stations which was paid by employee for parking Govt. 
vehicle while on official business may not be reimbursed to employee 
as incidence of tax falls directly on Govt. as lessee and under its consti- 





FEES—Continued 
Parking—Continued 
Government-owned vehicles—Continued 
Parking tax—Continued 


tutional prerogative, Govt. is entitled to rent or lease parking space 
free from payment of tax and employee was not required to pay tax. 
Municipal Code imposing tax exempts U.S. if payment is made by Govt. 
check, but it is not feasible for employee operating Govt. vehicle on 
official business to pay for parking by Govt. check. However, since 
Govt.’s immunity does not extend to employee when he operates his 
own vehicle on official business, he may be reimbursed tax under 5 U.S.C. 
5704 as part of parking cost. Modified by 52 C.G. 83 (1972) 


Space on a monthly basis 
Official and personal use 


When employee occasionally uses his privately owned automobile on 
official business, pro rata reimbursable cost to Govt. for weekly or 
monthly parking fees paid by employee may be computed on basis of 
number of days space is available to him during period for which rental 
is paid. Use of 31-day base in 47 Comp. Gen. 219 in computing Govt.’s 
pro rata share for monthly cost of parking fees did not consider that 


under monthly parking rate agreement, parking is not available on 
weekends or holidays 


FOREIGN GOVERNMENTS 


Employment of United States Government retirees 
Public Health Service commissioned officers 


Retired member of Regular component of Commissioned Corps of 
Public Health Service who notified Service of intent to accept employ- 
ment with Canadian Dept. of Agriculture and inquired whether his 
retired pay would be affected if he became Canadian citizen is not 
eligible to receive retired pay unless his employment is approved by 
Congress, by virtue of Art. I, Sec. 9, Cl. 8 of U.S. Constitution and 
E.O. 5221, although in view of B-51184, Aug. 2, 1945, he may retain 
payments made. Status of officers of Commissioned Corps of PHS is 
like that held by Regular commissioned officers of armed services who 
are subject to constitutional provision and, therefore, pursuant to 44 
Comp. Gen. 130, PHS officer may not receive retired pay while employed 
by Canadian Govt. without congressional consent. B-51184, Aug. 2, 
1945, overruled 


Executive agreements 
Procurement 
Norway 


Procurement of tire chain assemblies having been included in items 
covered by U.S.-Norway Memorandum of Understanding Relating to 
Procurement of Defense Articles and Services (MOU), invitation for 
bids on item properly included notice of potential Norwegian source 
competition and duty-free Norwegian end product clauses. Therefore, 
contracting officer upon finding low bid of Norwegian firm acceptable 
is required under MOU agreement to request waiver of Buy American 
Act restrictions as being in public interest pursuant to 41 U.S.C. 10d, 
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FOREIGN GOVERNMENTS—Continued 
Executive agreements—Continued 
Procurement—Continued 
Norway—Continued 


and since waiver will have no impact on Balance of Payments, and 
exempts import duty as evaluation factor, thus exempting additional 
10 percent levy imposed by Presidential Proclamation 4074 of Aug. 15, 
1971, upon issuance of waiver, award may be made to low Norwegian 
bidder, if responsible, prospective contractor 


Nationals 
Employment by United States 
Under governmental agreement 


To give effect to agreement between Govt. of U.S. and Republic of 
Philippines relating to Employment of Philippine Nationals in U.S. 
Military Bases in Philippines, Filipino employees transferred among 
nonappropriated and appropriated fund positions may retain their 
seniority, which will encompass leave accumulations, length of service 
for end ‘of year bonuses, severance pay, and lump-sum payment in 
lieu of retirement annuity, since agreement provides that uniform 
personnel policies and administration apply equally to all employees 
“regardless of nationality and sources of funds used,” and 22 U.S.C. 
889 does not require compensation plans for aliens to be limited by laws 
and regulations applicable to civil service employees. Therefore, to 
implement agreement, U.S. may be considered as one employer with no 
distinction between service under nonappropriated or appropriated 
fund activities 


FOREIGN MATTERS GENERALLY 

Training Government employees overseas 

Subversive activities determination 

In making determination whether prohibition in 5 U.S.C. 4107(a) 
against training of employees by, in, or through non-Govt. facility which 
teaches or advocates overthrow of Govt. of U.S. by force or violence; 
or by or through individual whose loyalty is in doubt applies to foreign 
organizations and individuals in foreign areas, DOD may delegate 
authority granted agency heads by E.O. 11348, dated Apr. 20, 1967, 
to determine eligibility of foreign government or international organiza- 
tion to provide training to major theatre or local commander, subject 
to consultation with Dept. of State and other appropriate Federal 
agencies in area, and may also provide that eligibility of noncitizens 
may be determined from security files in local or theatre level since 
applying procedures in 5 CFR 410.504 to determine security eligibility 
in the U.S. would be ineffective 


FORMS 

Bid. (See Bids, bid forms) 
Deviations 

Waiver 

Use of annual bid bond that is applicable to supplies and services 
which low bidder has on file with contracting agency in procurement of 
hydrogenerator to be installed and tested in lieu of payment and per- 
formance bonds specified in invitation for bids—bonds generally required 
only on contracts involving construction as opposed to contracts for 





FORMS—Continued 
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supplies and services—is approved as being legally sufficient to obligate 
surety as contract contemplated consisting of only 25 percent construc- 
tion falls within meaning of supply and service contract contained in 
sec. 1-12.402—1(a), FPR, and sec. 1—12.402-2 prescribes that labor 
standards need not apply to contracts predominantly for nonconstruction 
work. Furthermore, failure of bidder to use proper Standard Form 34, 
where difference in forms is not one of substance, may be waived as minor 
informality pursuant to FPR 1-2.405 


Standard forms 
Erroneous use 
‘Second guess’’ effect 


In issuing request for quotations, since use of Standard Form 18, 
which contained inconsistent and misleading provisions, instead of Form 
33, was cause for rejection of low proposal on basis of failure to confirm 
that low quotation was firm offer and failure to submit revised proposal, 
use of form in absence of substantive reasons, even though authorized by 
par. 16-102.1(b) (1) of Armed Services Procurement Reg., is not required. 
To avoid placing prospective contractors in position to “‘second guess” 
whether solicitation was requesting quotation or firm offer, Standard 
Form 33 should be used in future procurements thereby eliminating that 
prospective contractors go through additional step of confirming that 
their initial proposals are firm offers 


FUNDS 
Advance 


Agency program participation without advance of funds 

Practice of Office of Emergency Preparedness (OEP) in calling upon 
Federal agencies to provide relief assistance pursuant to Disaster Relief 
Act of 1970 (42 U.S.C. 4401 et seg.) from their own funds pending 
reimbursement from funds appropriated to President’s disaster fund or 
directly to performing agency is within scope of act. Not only is Congress 
well aware of practice, but sec. 203(f) of act provides for President to 
direct any Federal agency, with or without reimbursement, to provide 
disaster assistance—authority similar to that in repealed 1950 act, 
prescribing “such reimbursement to be in such amounts as President 
may deem appropriate’—and President having delegated his authority 
to Director of OEP by E.O. 11575, Federal agencies may be assigned to 
provide assistance without prior advance of funds from OEP 


Appropriated. (See Appropriations) 
Federal grants, etc., to other than States 
Educational grants 
More than one 
Prohibition 


Recipient of Social and Rehabilitation Service (SRS) research fellow- 
ship grant upon receiving award of Special Nurse Fellowship grant 
became ineligible for SRS fellowship under SRS regulations, which 
prohibit receipt of any other Federal educational benefits during period 
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More than one—Continued 
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of SRS fellowship, and regulation issued under authority in 29 U.S.C. 
37(b) is statutory regulation that has force and effect of law, and regu- 
lation having been published in Federal Register, as well as CFR (45 
CFR 405.31), recipient is charged with knowledge of prohibition against 
receiving two Federal educational benefits and there is no basis for 
waiving recovery of SRS grant 


Miscellaneous receipts. (See Miscellaneous Receipts) 
Revolving 

Appropriation obligation reporting 

Since requirement of sec. 1311 of Supplemental Appropriation Act of 
1955, as amended, (31 U.S.C. 200), that recording of obligation must be 
supported by documents applies more readily to l-year or multi-year 
appropriations, SBA whose financial transactions involve loans from 
Business Loan and Investment Fund and Disaster Loan Fund— 
both revolving funds, appropriations which remain available until ex- 
pended—may adopt reporting system that departs from exact obligation 
basis if specific nature of such reporting is disclosed to all appropriate 
budgetary authorities. Recognizing distinctions between loans, reports 
on guaranty loans may be made on commitment basis, on computed 
basis for obligation estimates, and on direct participation loans, and 
reports should include obligation statements 


Trust 

Creation of trust 

Prohibition 
Annuity payments 

Creation of trust to receive annuity payments made under Retired 
Serviceman’s Family Protection Plan (RSFPP), 10 U.S.C. 1431-1446, 
is not legally permissible since sec. 1435 describes eligible beneficiaries 
as spouse or children, and sec. 1440 provides that annuity elected by 
member of armed services is not assignable or subject to execution, levy, 
attachment, garnishment, or other legal process. Therefore, widow 
receiving RSFPP annuity payments may not retain both legal and 
equitable ownership by executing Living Trust Agreement appointing 
herself as trustee or a bank in the event of her incompetency; annuities 
for a child or children in accord with DOD Dir. 1332.17 may only be 
paid to guardian or person who has care, custody, and control of child 
or children; and only payments to a duly appointed legal representative 
will discharge the Govt.’s liability 


GENERAL ACCOUNTING OFFICE 
Decisions 
Advance 
Disbursing and certifying officers 
Questions not on voucher 
Since authority of U.S. GAO to issue advance decisions to certifying 
officers is limited to questions involved in specific vouchers presented to 
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Questions not on voucher—Continued 
them for certification, question of whether appropriated funds may be 
used to pay membership dues to unified bar of District of Columbia 
presented by certifying officer must be treated as request for decision 
from head of agency under 31 U.S.C. 74, and reply directed to him ---- 


Requests 
Paid voucher 


Where request for decision on propriety of payment made is submitted 
by official whose status as certifying officer authorized to submit to 
Comptroller General question of law involved in payment on specific 
voucher presented to him for certification prior to payment, which 
voucher must accompany submission, is doubtful and, normally, pay- 
ment having been made, such request would not be considered, since 
problem presented is of recurring nature, decision requested was ad- 
dressed to head of department concerned under broad authority in 31 
U.S.C. 74, pursuant to which decisions are rendered to heads of de- 
partments on any question involved in payments which may be made 
by department 


Informal opinion 
Not a legal precedent 


An informal opinion to Navy member who was not entitled to deci- 


sion that erroneously informed him as to his entitlement to transportation 
at Govt. expense of dependent acquired during his return travel from 
restricted overseas area to U.S. incident to his transfer to Fleet Reserve 
has no legal effect as precedent and should not be used as authority in 
similar cases 


Jurisdiction 

Bids 

Error allegation review 

Award of construction contract to low bidder who withdrew allega- 
tion of error, confirmed original bid price, and requested award on basis 
of its low submitted bid is proper where submitted worksheets do not 
support error alleged or establish intended bid price was something other 
than amount bid and, therefore, error alleged is considered judgmental 
error that may not be corrected or serve as basis for withdrawal of bid. 
Furthermore, low bidder in confirming its bid price, waived under- 
addition error found by contracting officer, and no other error having 
been alleged by bidder, U.S. GAO will not conduct complete review of 
workpapers, for any discrepancies that may be found would not establish 
errors if bidder contended otherwise 
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GENERAL ACCOUNTING OFFICE—Continued 
Jurisdiction—Continued 
Civil service matters 
Postal service 


In establishing permanent pay schedule for Postal Rate Commission 
employees exempted from General Schedule Pay Rates of Title 5 by 
5 U.S.C. 2104(b) and 2105(e), Commission is, pursuant to 39 U.S.C. 
3604(b), required to follow appropriate compensation rates established 
by Postal Service under ch. 10 of Title 39, notwithstanding sec. 3604(d) 
appears to give Commission independent authority as sec. 3604(d) 
does not supersede sec. 3604(b). However, sec. 3604(d) makes 39 U.S.C. 
410(a) applicable to Commission to effect ‘‘No Federal law dealing with 
public or Federal contracts, property, work, officers, employees, budgets, 
or funds * * * shall apply to the exercise of the powers of the Postal 
Service’ and, therefore, the Commission and not U.S. GAO is vested 
with authority to make final determination as to applicability of ch. 10 
of Title 39 to Commission 


Contracts 
Labor stipulations 
Davis-Bacon Act 


In dispute concerning wages paid for placing and puddling concrete 
in which fiber duct pipe was encased, where wage rate determination 
incorporated in contract only listed “concrete puddler,’”’ and invitation 
had not indicated any other rate was to be paid for fiber duct encased 
concrete, request by contracting agency for information that would 
indicate substantial area practice of using concrete puddlers for encasing 
fiber duct in concrete at rates specified in wage determination was in 
accord with decisions of Comptroller General and, although Secretary of 
Labor’s function under Davis-Bacon Act, 40 U.S.C. 276a, generally is 
exhausted when wage determination is furnished, contract provided for 
referral to Secretary of classification disagreements and, therefore, new 
evidence of local area practices may not be considered by GAO. 50 Comp. 
Gen. 103, holding contractor liable for Davis-Bacon Act violations, is 


Small business matters 


Bidder denied Certificate of Competency (COC) by SBA following 
the contracting officer’s determination of nonresponsibility based on 
preaward survey may not when reason for the denial—ability of sub- 
contractor to deliver major component of submarine equipment solic- 
ited—is corrected request reconsideration of denial, and refusal of 
contracting officer to re-refer COC issue does not constitute arbitrary 
action where his determination of nonresponsibility was affirmed by 
SBA and is not affected by change in delivery schedule, and where re- 
referral of COC issue would require further survey and nonresponsibility 
determination, which time does not permit. Furthermore, U.S. GAO 
has no authority to compel SBA to review COC denial, or to reopen 
issue and its protest procedure may not be used to delay contract award 
to gain time for bidder to improve its position after denial of COC by 





INDEX DIGEST 


GENERAL ACCOUNTING OFFICE—Continued 
Jurisdiction—Continued 
Contracts—Continued 
Specification evaluation 


Rejection of low bid for procurement of electric generating set on 
basis of second low bidder’s allegation of nonconformity with particular 
features of brand name or equal purchase description was correct, even 
though before rejection allegations should have been investigated and 
low bidder given opportunity to answer allegations in order not to 
adversely affect integrity of competitive system. However, invitation 
was defective for according to U.S. GAO engineer low bid was in con- 
formance with specifications on “or equal” basis and, therefore, par- 
ticular features listed in invitation overstated Govt.’s needs and restricted 
competition. Where needs can be stated with precise specificity, pro- 
curements should be effected under purchase descriptions and not under 
“brand name or equal”’ technique 


Subcontractors’ claims 


Unless prime contractor is acting as purchasing agent, bid protest 
procedures of U.S. GAO do not provide for adjudication of protests 
against subcontract awards made by prime contractors. Furthermore, 
where award of subcontract has been made and neither fraud nor bad 
faith on part of contracting officer in approving award is alleged, pos- 
sibility of finding adequate justification to support cancellation of 
subcontract is so remote that consideration of such protests under 
GAO’s bid protest procedures would be unwarranted. However, in 
audit of prime contract, attention will be given to any evidence in- 


dicating cost to Govt. was unduly increased because of improper pro- 
curement actions by prime contractor. Furthermore, when prime con- 
tractor is not acting as Govt. agent, bid preparation expenses of sub- 
contractor are not reimbursable 


Protests 

Contracts. (See Contracts, protests) 
Recommendations 

Implementation 


Recommendation for corrective procurement action in decision of 
Comptroller General, copy of which was furnished congressional com- 
mittees named in sec. 232 of Legislative Reorganization Act of 1970, 
requires, pursuant to sec. 236, contracting agency involved to submit 
written statements of action taken on recommendation to House and 
Senate Committees on Govt. Operations not later than 60 days after 
date of recommendation, and to Committees on Appropriations in 
connection with first request for appropriations made more than 60 
days after date of recommendation 

IFB to procure legal information retrieval data base which, because 
it did not clearly indicate whether photocomposition, Linotron 1010 
system, or master typography program was to be furnished, was am- 
biguous IFB inadequate to secure necessary pricing for competitive 
bid evaluation purposes, and lack of clarity having generated number 
of oral requests for explanation, amendment pursuant to sec. 1-2,207(d) 
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GENERAL ACCOUNTING OFFICE—Continued 

Recommendations—Continued 

Implementation—Continued 
of FPR should have been issued. Therefore, contract awarded should be 
terminated for convenience of Govt. as award was not in accord with 
reasonable interpretation of IFB and procurement resolicited. Pur- 
suant to Pub. L. 91-510, action taken on this recommendation should 
be sent to Senate and House Committees on Govt. Operations within 


Recommendation for corrective action—termination of contract for 
convenience of Govt. and award to low, responsive bidder—required 
contracting agency under sec. 232 of Legislative Reorganization Act of 
1970, Pub. L. 91-510, to submit written statements of action taken with 
respect to recommendation to House and Senate Committees on Govt. 
Operations not later than 60 days after date of recommendation, and to 
Committees on Appropriations in connection with first request for 
appropriations made more than 60 days after date of recommendation- 


Settlements 
Time limitation 


Claim submitted by Western Union Telegraph Company within 
10-year limitation period for filing claims with U.S. GAO for services 
denied administratively on basis claim was barred by 1-year limitation 
of action provision in Communications Act, 47 U.S.C. 415(a), is 
cognizable under 31 U.S.C. 71 and 236, as time limitations for commence- 
ment of “actions at law’ prescribed by Communications Act and 
Interstate Commerce Act do not affect jurisdiction of GAO unless 
specifically provided by statute, and 3-year limitation for filing trans- 
portation claims with GAO prescribed by sec. 322 of Transportation Act, 
as amended, 49 U.S.C. 66, does not affect right of firms providing service 
under Communications Act to have their claims considered by GAO if 
presented within 10 full years after dates on which claims first accrued _-. 


GRANTS 
To other than States, (See Funds, Federal grants, etc., to other than 
States) 
To States. (See States, Federal aid, grants, etc.) 


GRATUITIES 

Reenlistment bonus 

Critical military skills 

Conditions to qualify for initial entitlement 

Sergeant first class who had 1 year, 1 month, and 28 days of enlisted 
active duty prior to 17 years of commissioned service, upon termination 
of which he immediately reenlisted for 3 years in grade E-7 and was paid 
first reenlistment bonus pursuant to 37 U.S.C. 308(d), does not qualify 
for payment of variable reenlistment bonus prescribed by 37 U.S.C. 
308(g), for not only does he not meet requirement that he must have 
served at least 21 months of enlisted active service, he does not as former 
officer reenlisting in service satisfy requirement that he possess critical 
skill that service does not want to lose, which is sole purpose of inducing 
first-term enlisted members to reenlist by offering; them variable reenlist- 
i a a il ae 
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GRATUITIES—Continued 
Reenlistment bonus—Continued 
Critical military skills—Continued 
Reenlistment for purpose of college training 


Under Marine Corps Associate Degree Completion Program 
(MADCOP), which requires enlisted man to reenlist or extend enlistment 
so as to have 6 years of active duty remaining at time of assignment to 
2-year junior college program for purpose of obtaining associate degree, 
and which authorizes payment of all tuition costs and fees and continua- 
tion of member’s pay and allowances, including previously approved 
proficiency pay, member selected for MADCOP who will not use his 
specialty while attending junior college may only be paid variable 
reenlistment bonus and proficiency pay if major course of study pursued 
is reasonably related to his critical skill, such as disbursing man studying 
data processing and who upon completion of studies that enhanced his 
skills will resume duties he had performed prior to entering program .__ 


GUAM 


Airport development project 
Land title 


Grant under Airport and Airway Development Act of 1970 (49 U.S.C. 
1701 et seq.) to fund air station in Guam for both civil and military use 
pursuant to joint-use agreement between Dept. of Navy and Territory 
of Guam where landing area is owned by U.S. Govt., excluded by act 
from sponsoring airport development, which pursuant to sec. 16(c) (1) of 
act may only be approved if “‘public agency” holds good title to landing 


area, May be approved by Secretary of Transportation, provided he 
determines grant will effectuate purpose of act, on basis joint-use agree- 
ment will give Guam “good title” and, moreover, legislation has been 
introduced to clarify grant assistance where landing area is owned by 
Weiekecsccence nce cnceeTlbcnsdassed cnc dae 


HOLIDAYS 
Days in lieu of 
Inauguration Day 


Fact that Inauguration Day, January 20 of each fourth year after 1965 
is prescribed in 5 U.S.C. 6103(c) as legal public holiday for Federal 
employees in the District of Columbia and specified adjacent areas does 
not require regarding Friday, Jan. 19, 1973, as legal holiday for purposes 
of 5 U.S.C. 6103(b), which substitutes other days as legal! holidays for 
purpose of statutes relating to pay and leave of Federal employees for 
those holidays enumerated in 5 U.S.C. 6103(a) that fall on nonworkdays, 
such as the Friday immediately before a Saturday holiday. Not only does 
the listing of public holidays in sec. 6103(a) not include Inauguration 
Day, legislative history of subsec. (c) indicates no additional legal holiday 
was intended and that only the working situation of employees around 
metropolitan area of District of Columbia would be affected 
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HOUSING 
Displacement 
Relocation costs 


Trailer park tenants notified to vacate only after Govt. signed agree- 
ment to lease building to be constructed on vacated land, are “displaced 
persons” as result of Federal and federally assisted programs within 
contemplation of Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970, and tenants are entitled to relocation 
expenses and assistance under act since lease transaction amounts, in 
effect, to Federal lease-construction project, even though five-point 
criteria established to determine building is ‘‘in existence’’—title; de- 
sign ; construction financing; building permit; and fixed completion date— 
to assure compliance with appropriation prohibition concerning pay- 
ment of rental on lease agreements for space in buildings erected for 
Govt., had not been met, financing arrangement not having been com- 
pleted as of date of issuance of space solicitation 


Loans 

Maturity date of loan 

Extension 
Refinancing of note v. date violation 

Loss sustained by Employees Credit Union on note insured under 
title I of National Housing Act (12 U.S.C. 1701, et seg.), note which when 
payments were reduced extended maturity of loan beyond 5 years and 
32 days prescribed by act, is reimbursable if time extension of original 
note is not considered a violation of maturity date limitation but as a 
refinancing of loan within purview of sec. 2(b) of act. Therefore, upon 
reconsideration if it is determined a refinancing rather than a violation of 
maturity limitation was involved, payment of loss may be certified upon 
waiver pursuant to sec. 2(e) of act of any noncompliance with regulations 
applicable to refinancing. 


‘*Turnkey’’ developers 

Contracts 

Negotiation procedures 

Although negotiation of turnkey construction contracts for military 
family housing under 10 U.S.C. 2304(a)(10) and par. 3-210.2(ziii) of 
Armed Services Procurement Reg. which authorize negotiation when it 
is impracticable to obtain competition or impossible to draft specifica- 
tions was necessary because impossibility of drafting av 2quate specifica- 
tions is inherent in ‘‘turnkey’” concept that permits housing developer 
to use his own architect, future procurements by same method should, 
in addition to identifying technical criteria for each turnkey project, 
indicate relative importance of each evaluation factor, and when using 
“best value formula” evaluation, Govt. should determine that its actual 
requirements were met, and if those requirements become definitized 
during course of negotiations, all offerors in competitive range must be 
given opportunity to submit revised proposals. 
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HOUSING AND URBAN DEVELOPMENT DEPARTMENT 
Urban redevelopment projects 
Relocation allowances and assistance 


Although Dept. of Housing and Urban Development must amend 
project grants, contracts, and agreements with State agencies entered 
into prior to Jan. 2, 1971, effective date of Uniform Relocation Assistance 
and Real Property Acquisition Policies Act of 1970, in order to comply 
with title II of act which provides for relocation allowances and assistance 
to persons displaced by Federal and federally assisted programs on or 
after Jan. 2, 1971, including persons whose displacement was delayed 
until July 1, 1972, pursuant to sec. 221(b), cost-sharing requirements of 
sec. 211(a) do not apply since sec. 211(c) providing for amendment of 
programs to implement relocation assistance does not include sec. 211(a), 
and pursuant to sec. 220(a), repeal of Housing Act of 1949, as amended, 
does not affect 100 percent existing Federal liability for relocation costs. 


HUSBAND AND WIFE 
Divorce 
Check issuance to co-payees 


Negotiation of joint income tax refund checks issued in names of 
divorced couple on basis of joint income tax return by claimant’s former 
wife, without his knowledge or permission, did not extinguish liability 
of U.S. or pass title to endorsing bank, who therefore is subject to reclama- 
tion proceedings, as, absent statute or court decision to contrary, joint 
payees may not be considered as one person or entity so that endorsements 
of both were required for negotiation of checks. Moreover, Uniform 
Commercial Code requires all joint payees must endorse and discharge 


negotiable instrument; and while code is not necessarily determinative 
with respect to Govt. checks, it should be followed to maximum ex- 
tent practicable in interest of uniformity where it is not inconsistent 
with Federal interest, law, or court decisions. 50 Comp. Gen. 441 


INSURANCE 
Damage and loss claims 
Effective date of insurance 


Crop insurance contracts to cover freezing losses which were made 
effective by Federal Crop Insurance Corp. pursuant to 7 CFR 409.25 as 
of November 1, under the mistaken belief freezing weather would not 
occur earlier, may be modified to permit payment for crop damage result- 
ing from freeze on October 30 and 31, on the basis of mutual mistake—a 
rule applicable to future as well as past events—since contracts did not 
reflect intention of parties to accomplish objective of providing crop 
insurance coverage for period of possible freeze. Furthermore, adminis- 
trative delay in accepting timely filed applications for insurance un til 
after several freezes had injured crops should not deprive applicants of 
insurance coverage, and Corporation failing to act within reasonable 
time has authority under 7 U.S.C. 1506(i) to take corrective action... 
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INTEREST 


Payment delay 
Contracts 


The rule of long standing that interest may not be paid by Govt. in 
absence of express statutory provision or lawful contract will no longer 
be followed since there is no statute prohibiting payment of interest 
under contractual provisions, and such provisions will not violate so- 
called Antideficiency Act (31 U.S.C. 665), provided sufficient funds are 
reserved under appropriation financing contract to cover interest cost. 
Therefore, appropriate regulations may be promulgated to authorize 
inclusion in future contracts of provisions for payment of interest for 
period of delay in payment occasioned by fact disputed claim under con- 
tract required contractor to pursue his administrative remedies, or liti- 
gate, before amount owing could be determined. 22 Comp. Gen. 772, 


JOINT VENTURES 
Bids 
Bid bond principal but not bidder 
Bid responsiveness 


Where principal named in bid bond was joint venture which included 
corporation that was only entity named in low bid, statements and 
affidavits submitted after bid opening, to evidence that mistake had 
been made and bidder intended to be named in bid was joint venture, 
may not be accepted to make nonresponsive bid responsive by changing 
name of bidder. Alleged mistake is proper for consideration only when 
bid is responsive at time of submission, and bid submitted not having 
met terms of invitation for bids which required bid guarantee to be 
submitted in proper form and amount by time set for opening of bids, it 
would not be proper to consider reasons for nonresponsiveness of bid, 
whether due to mistake or otherwise 


LEASES 


Agreement to execute lease 
Federal project status 
Relocation expenses to ‘displaced persons” 


Trailer park tenants notified to vacate only after Govt. signed agree- 
ment to lease building to be constructed on vacated land, are ‘displaced 
persons” as result of Federal and federally assisted programs within 
contemplation of Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970, and tenants are entitled to relocation 
expenses and assistance under act since lease transaction amounts, in 
effect, to Federal lease-construction project, even though five-point 
criteria established to determine building is ‘‘in existence’’—title; design ; 
construction financing; building permit; and fixed completion date—to 
assure compliance with appropriation prohibition concerning payment 
of rental on lease agreements for space in buildings erected for Govt., had 
not been met, financing arrangement not having been completed as of 
date of issuance of space solicitation 
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LEASES—Continued 
Building construction for lease to Government 
Construction commitment prior to leasing 


Since implementation of statutory limitation on use of appropriations 
for lease construction programs included in Independent Offices Approp- 
riation Acts since 1963 must assure that only construction already 
committed as private venture is offered to Govt. for rental, and fact 
offered building is not actually in existence is not decisive, GSA should 
not have accepted lease offer that failed to satisfy five criteria designed to 
meet the restriction because lessor as of date of soliciation did not have 
title or any other possessory interest to site to permit start of construc- 
tion—the first criterion—or have firm construction contract with fixed 
completion date—the fifth criterion—and, furthermore, doubt as to 
compliance with remaining criteria-design, financing, and building 
permit—were not resolved 


Lease negotiation 
Propriety 

In negotiation pursuant to 41 U.S.C. 252(c)(10) of 20-year lease with 
four 5-year renewal options for space in building to be constructed, 
application of principles inherent in competitive system, even if negotia- 
tions were not subject to the Federal Procurement Regs., would have 
secured a more favorable lease, for then possibility of transferring 
option cost benefits to 20-year price would have been discussed; zoning 
requirements would not have been stated. in terms of nonresponsiveness, 
terms inappropriate in negotiated contract; past performance and not 
financial capacity alone would have determined capacity to provide 
lease space by date specified; price evaluation basis would have been 
stated with information that option prices would not be considered; and 
the cutoff date for negotiations would have been prospective. Although 
termination of lease would not be in the best interests of Govt., the 
progress of building construction should be closely monitored 


Negotiation 

Competition 

Maximum 

Fact that lease offer was accepted although offeror had not complied 
with five criteria established to implement statutory limitation on use of 
appropriations for lease construction programs included in the Inde- 
pendent Offices Appropriation Act of 1970 does not exclude lessor from 
participating in any resolicitation of the requirement, or preclude 
participation in future lease procurements as Govt. has duty to secure 
maximum competition in its procurements. However, since issues of non- 
compliance are broader than single transaction involved, Congress will 
be informed of matter for possible corrective legislative action, and, 
although payments under existing leases will be accepted, payments on 
leases hereafter executed without regard for restriction against leasing 
buildings to be erected for Govt. will be questioned 
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LEAVES OF ABSENCE 


Annual 

Accrual 

Crediting basis 
Service creditable under the Civil Service Retirement Act 

Federal Personnel Manual Letter No. 831-26, dated Jan. 21, 1971, pre- 
scribing that service creditable for annual leave accrual may be con- 
sidered as including all service which may be credited under Civil Service 
Retirement Act is not in conflict with decision of U.S. GAO. Further- 
more, all service creditable under 5 U.S.C. 8332 for annuity purposes 
under act even though not regarded as military or Govt. service may be 
used in determining years of service for leave accrual purposes unless 
excluded under other provisions of law. Therefore, service specified in 
5 U.S.C. 8332(b)(1)-(8) is creditable, but employment not otherwise 
creditable for leave accrual purposes is not creditable solely because it 
may by specific provision—other than 5 U.S.C. 88332—be creditable for 
retirement purposes 
Civilians on military duty 

Active duty, etc., training 


Civilian employee serving in Hawaii under transportation agreement 
who as Army reservist is ordered, effective July 29, 1968, to active duty 
for training in U.S. and is granted military leave from July 18 to Aug. 1, 
1968 under 5 U.S.C. 5544, which is applicable to reservists and National 
Guardsmen, may be carried on civilian rolls beyond military reporting 


date; may be reimbursed pursuant to 5 U.S.C. 5724 on basis of admin- 
istrative approval for travel of dependents and shipment of privately 
owned automobile to U.S.; and may be also under 5 U.S.C. 5534 re- 
employed June 9, 1969, although released from active duty June 23, 
but employee entitled under 5 U.S.C. 6323 to 15 days military leave 
for single period of training, extending from 1 calendar year into next, 
having been granted military leave from July 18, to Aug. 1, 1968, may 
not be granted military leave from June 9 to 23, 1969, but may be 
granted annual leave 


Civilian employee who incident to interruption of service in Hawaii 
under transportation agreement for period of active duty training in U.S. 
as Army reservist receives monetary allowance for return travel to Hawaii, 
upon reemployment under new transportation agreement is precluded 
by par. C4007 of Joint Travel Regs., prohibiting duplication of entitle- 
ment under separate statutes, to transportation to Hawaii as civilian 
and, therefore, employee is indebted for any amounts received for trans- 
portation incident to reemployment. Furthermore, since employee’s 
reemployment is regarded as new appointment and not transfer, pay- 
ments made on assumption transfer was involved, such as temporary 
quarters subsistence and miscellaneous expenses under Office of Manage- 
ment and Budget Cir. No. A-56, were unauthorized and, too, are for 
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LEAVES OF ABSENCE—Continued 


Military personnel 

Missing, interned, etc. 

Accrual and payment of leave 

Since Missing Persons Act, 37 U.S.C. 551-558, neither enlarges not 
decreases entitlement of member of armed services to leave benefits, 
entitlement to leave and to payment for unused accrued leave are gov- 
erned by Armed Forces Leave Act of 1946 (10 U.S.C. 701-707 and 
37 U.S.C. 501-504) and, therefore, person in missing status continues 
to accrue leave at rate of 24 calendar days for each month in missing 
status until date of death, and payment for any leave to the credit of a 
missing person on date determined by competent evidence to be date of 
death, subject to 60-day maximum prescribed in 37 U.S.C. 501(d), 
should be computed on the basic pay and allowances to which member 
was entitled on date of death 


Payments for unused leave on discharge, etc. 
Allowances for inclusion 


Lump sum payment for accrued leave, not to exceed 60 days, provided 
in 37 U.S.C. 501(b) for all members of uniformed services upon separa- 
tion—whether enlisted members or warrant or commissioned officers— 
is authorized to be computed at regular military compensation consist- 
ing of basic pay and subsistence and quarters allowances and, therefore, 
Army officer upon retirement entitled to payment pursuant to par. 40401 
and Table 4-4-5 of Dept. of Defense Military Pay and Allowances 
Entitlements Manual may not have his payment increased by including 
station housing and cost-of-living allowances in computation of 60 days’ 


accrued leave to his credit as these allowances are not payable by virtue 
of membership in uniformed services but accrue incident to particular 
duty assignments 


Missing persons 

Although member of uniformed services continues to be credited 
pursuant to 37 U.S.C. 552(a) with pay and allowances until his death 
is determined and such credits are not disturbed if death is determined 
to have occurred prior to date of determination, for purposes of leave 
accrual actual date of death remains date of discharge under 37 U.S.C. 
501(a), so that no leave accrues after that date. Therefore, member of 
Marine Corps who was determined on Sept. 10, 1971, to have died on 
Apr. 30, 1967, did not continue to accrue leave after Apr. 30, 1967. 
However, pursuant to Pub. L. 92-169, his widow is entitled to payment 
for leave that had accrued to member before his death, as well as arrears 
of pay and 6 months’ death gratuity due, on basis of member’s post- 
humous promotions from grade E-2 to E-5, at rates in effect on Sept. 10, 
1971, date member was determined to have died on Apr. 30, 1967 


Status during 
Civil arrest and military confinement 
Army sergeant while confined by U.S. Military authorities in Naval 
Correctional Center in Japan for Japanese Govt. during period of his 
trial and appellate review on charge of murder who performed normal 
prison-type duties, none of which were his military speciality or equal 


475-947 O- 73 - 64 
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LEAVES OF ABSENCE—Continued 
Military personnel—Continued 
Status during—Continued 
Civil arrest and military confinement—Continued 

to normal duties of his grade, is not entitled to pay and allowances for 
period of confinement as Army Regs., although authorizing employment 
of prisoners in variety of capacities, prohibits payment while so employed, 
and Rule 8, Table 1-3-2, Dept. of Defense Military Pay and Allowances 
Entitlements Manual, provides that when confined for foreign civil of- 
fense for which member has been charged or indicted by foreign court, 
he is not entitled to pay and allowances except for period of leave and 
BAQ under par. 10312 of Manual, unless absence is excused as un- 
avoidable 


LICENSES 
State and municipalities 
Government contractors 


Failure of low bidder under solicitation for security guard services 
to meet State and local licensing and registration requirements of in- 
vitation for bids prior to award does not affect legality of contract as 
matter is one between bidder and State and local authorities and is not 
factor controlling bidder eligibility to obtain Govt. contracts. Upon 
determination that license or permit is prerequisite to being legally 
capable of performing for Federal Govt. within its boundaries, State 
or local authority may enforce requirements if not in conflict with 
Federal policies or laws, or execution of Federal powers. However, in 
event of enforcement of State or local licensing requirements, should 
contractor not perform, he may be found in default and contract ter- 
minated with prejudice 

LOANS 
Government insured 
Default 
Bank’s negligence, fraud, or misrepresentation effect on guarantee 

Although under loan guarantee program conducted pursuant to sec. 
7(a) of Small Business Act, SBA has discretionary power to arrange 
for bank and make demand payment (immediate purchase) for percen- 
tage of loan guaranteed, either upon default of loan or when borrower 
breaches material covenant of loan agreement, payment by SBA to 
bank under loan guaranteed program ‘where SBA officials have know!l- 
edge, prior to payment, of possibility of bank negligence, fraud, or 
misrepresentation,” in order to protect certifying officers would not be 
in best interest of U.S. and may not be approved. However, SBA may 
pay innocent holder of guaranteed loan note upon default of borrower 
since payment will not waive any right of SBA against bank involved- - 

Limitations 

Maturity date of loan 
Violation v. refinancing of note 

Loss sustained by Employees Credit Union on note insured under 
title I of National Housing Act (12 U.S.C. 1701, et seg.), note which when 
payments were reduced extended maturity of loan beyond 5 years and 
32 days prescribed by act, is reimbursable if time extension of original 
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LOANS—Continued 
Government insured—Continued 
Limitations—Continued 
Maturity date of loan—Continued 
Violation v. refinancing of note—Continued 

note is not considered a violation of maturity date limitation but as a 
refinancing of loan within purview of sec. 2(b) of act. Therefore, upon 
reconsideration if it is determined a refinancing rather than a violation 
of maturity limitation was involved, payment of loss may be certified 
upon waiver pursuant to sec. 2(e) of act of any noncompliance with 
regulations applicable to refinancing 


MEALS 
Furnishing 
Military Airlift Command flights 
Liability of Government travelers 


The practice of collecting from officers and civilians reimbursement 
for meals provided them on Military Airlift Command military flights 
may not be discontinued on bases charges for transportation provided to 
Govt. travelers on contract charter flights appear to be subject to tariff 
rates fixed by Civil Aeronautics Board on substantially same basis as 
tariff rates established for commercial flights and, therefore, cost of 
in-flight meals could not be identified as part of cost of either contract 
charter flights or private commercial flights, and that in-flight meals are 
not extra compensation within meaning of 5 U.S.C. 5536, since meals 
supplied by Base Mess are chargeable to funds appropriated for operation 


of messes and, therefore, collection for cost of meals furnished is required 
by sec. 810 of Dept. of Defense Appropriation Act, 1971 


MEETINGS 

Reservation canceled 

Liability 

Service charges imposed by Airlie House ‘‘75% of total or $750 per 
night, whichever is less” upon cancellation of confirmed reservation, 
terms which were furnished contracting agency before issuance of 
purchase order reserving facilities, may be paid since valid contractual 
relationship was created upon issuance of purchase order and provisions 
of Airlie’s operating policy furnished the Govt. prior to issuance of 
purchase order became part of contract. While cancellation of hotel 
reservations within reasonable time prior to dates reserved generally w ill 
not involve liability to pay for unused rooms, and provision regarding 
payment of unreasonably large amount would be unenforceable penalty 
clause, there is no basis for determination that cancellation charges are 
unreasonable since Airlie is exclusively a conference center which deals 
only in group reservations 
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MILEAGE 

Housetrailer. (See Trailer Allowances) 
Military personnel 

Travel by privately owned automobile 

Error in orders 

Retroactive amendment of orders authorizing travel by privately 
owned vehicle and directing group travel pursuant to pars. M4100 and 
M4104 of Joint Travel Regs. after performance of temporary duty at 
ROTC summer camp to delete group travel requirement entitles mem- 
bers traveling by privately owned vehicles to allowance prescribed by 
par. M4104 of regulations since general rule that travel orders may not 
be revoked or modified retroactively to increase or decrease accrued or 
fixed rights after performance of travel does not apply when orders are 
modified within reasonable time to correct administrative error or 
complete orders to show original intent, and deletion of group travel 
requirement reflects intent that members who were permitted to travel 
by privately owned conveyances were exempt from group travel 


MILITARY PERSONNEL 
Acceptance of foreign presents, emoluments, etc. 
Foreign government employment 
Application of prohibition to other than military personnel 
Retired member of Regular component of Commissioned Corps of 
Public Health Service who notified Service of intent to accept employ- 
ment with Canadian Dept. of Agriculture and inquired whether his 
retired pay would be affected if he became Canadian citizen is not eligible 
to receive retired pay unless his employment is approved by Congress, 
by virtue of Art. I, Sec. 9, Cl. 8 of U.S. Constitution and E.O. 5221, 
although in view of B-51184, Aug. 2, 1945, he may retain payments 
made. Status of officers of Commissioned Corps of PHS is like that held 
by Regular commissioned officers of armed services who are subject to 
constitutional provision and, therefore, pursuant to 44 Comp. Gen. 130, 
PHS officer may not receive retired pay while employed by Canadian 
Govt. without congressional consent. B-51184, Aug. 2, 1945, overruled__- 


Annuity elections for dependents. (See Pay, retired, annuity elections 

for dependents) 
Benefits generally 

Election 

Irrevocable 

Election by Army Reserve 2nd Lt. incident to graduation from Officer 
Candidate School at Ft. Benning and assignment to 2 years’ active duty 
tuere, to move his household goods rather than his housetrailer from 
home of record to Columbus, Ga., where he had rented an apartment, 
because he anticipated duty in Vietnam, may not be revoked when 
overseas orders were canceled, and member paid trailer allowance 
authorized in 37 U.S.C. 409 in lieu of dislocation allowance and shipment 
of baggage and household goods. Unless erroneously informed of benefits 
and election is irrevocable, for an additional election or reelection may 
not be authorized, and finality in the settlement of claims is essential. 
Since member was aware of amounts payable whatever his election and 
he chose to move his household goods as most beneficial arrangement for 
him, he is not entitled to adjustment of cost 
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MILITARY PERSONNEL—Continued 

Civil arrest 

Status 

Army sergeant while confined by U.S. Military authorities in Naval 
Correctional Center in Japan for Japanese Govt. during period of his 
trial and appellate review on charge of murder who performed normal 
prison-type duties, none of which were his military speciality or equal 
to normal duties of his grade, is not entitled to pay and allowances for 
period of confinement as Army Regs., although authorizing employment 
of prisoners in variety of capacities, prohibits payment while so employed, 
and Rule 8, Table 1-3-2, Dept. of Defense Military Pay and Allowance 
Entitlements Manual, provides that when confined for foreign civil 
offense for which member has been charged or indicted by foreign 
court, he is not entitled to pay and allowances except for period of 
leave and BAQ under par. 10312 of Manual, unless absence is excused 
as unavoidable 
Civilian service 

Double compensation. (See Compensation, double, concurrent military 

retired and civilian service pay) 

Dependents 

Certificates of dependency 

Filing requirements 

Requirements for annual submission of dependency certificates by 
members of Armed Forces in pay grade E—4 and above and annual recerti- 
fication of dependency certificates by active duty members in those pay 
grades should be continued as certifications are important to proper 
audit of disbursing officer’s account to support credit claimed for depend- 
ency payments and to evidence continued existence of dependent and 
dependency status. However, as methods and procedures for recerti- 
fication differ substantially among services, more uniform methods, 
incorporating best features of procedure of each service, are desirable 
to accomplish savings in paperwork, time, and manpower. 


Transportation. (See Transportation, dependents, military personnel) 
Discharges and dismissals. (See Discharges and Dismissals) 


Dislocation allowance 

Members without dependents 

Quarters not assigned 

Divorced Naval officer whose former wife was given legal custody, 
care, and control of their children under court order permitting them 
to visit with him during their summer vacation is considered to be 
member without dependents within meaning of par. M9001-2 of Joint 
Travel Regs. and, therefore, fact that children accompanied officer 
when his permanent duty station was changed during their visit does 
not entitle him to reimbursement for their transportation or to dislocation 
allowance for children under M9004-2-1, since travel of children was 
not to establish residence and neither their visiting status nor their 
residence was changed. However, since officer was not assigned public 
quarters he is entitled pursuant to 37 U.S.C. 407 to dislocation allow- 
ance as member without dependents equal to quarters allowance for 
1 month. 
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MILITARY PERSONNEL—Continued 


Dual benefits 
Retired pay from uniformed and Public Health services 


Reserve officer with more than 20 years of active service in National 
Guard and Army Reserve discharged to accept commission with Public 
Health Service (PHS), who when 60 years of age was granted military 
retired pay concurrently with active duty pay and allowances from 
PHS, upon mandatory retirement from PHS under 42 U.S.C. 212(a) (1) 
was not entitled to credit for Reserve duty in computation of PHS 
retired pay in absence of statute authorizing dual benefits for same 
service. Since officer is entitled to greater benefit if Reserve duty is used 
to increase PHS retired pay, he is considered to have surrendered his 
Army Reserve retired status and he is indebted for Army retired pay 
received concurrently with PHS retired pay, notwithstanding payments 
were made in error and received in good faith 
Education. (See Education) 

Elimination 
Probationary period 
Severance pay entitlement 


Regular Army officer with less than 3 years of service who was rec- 
ommended for elimination under sec. IX, Ch. 5, AR 635-100, because 
of substandard performance of duty properly was discharged without 
severance pay since officer was not discharged under 10 U.S.C. Ch. 
359—secs. 3781-3787—and, therefore, sec. 3781 prescribing that board 
of officers may be convened to review record of officer to determine if 
he should be eliminated or required to show cause for his retention on 
active list is not for application and officer is considered to have been 
discharged under 10 U.S.C. 3814, which provides for discharge without 
severance pay while officer is in probationary status with less than 3 
years’ service, and par. 10-3b, AR 635-120, indicating to contrary 
should be clarified 


Family allowances. (See Family Allowances) 
Gratuities. (See Gratuities) 
Household effects 
Storage. (See Storage, household effects) 
Transportation. (See Transportation, household effects, military 
personnel) 
Indebtedness 
Pay withholding. (See Pay, withholding) 
Leaves of absence. (See Leaves of Absence, military personnel) 
Mileage. (See Mileage, military personnel) 
Missing, interned, etc., persons 
Housetrailer transportation 


Wife of Army warrant officer missing in action who moved household 
effects in her mobile home and was denied reimbursement for expenses 
incurred in movement of trailer, as 37 U.S.C. 554 in providing for travel 
and transportation of dependents and household and personal effects of 
members of uniformed services in missing status does not specifically 
include housetrailer, nevertheless may be reimbursed expense of trailer 
movement since amount involved is less than it would cost Govt. to 
comply with par. M8353 of Joint Travel Regs. authorizing shipment of 
household goods when member is in missing status for more than 29 
days, either to his official home of record or residence of his next of kin- 
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MILITARY PERSONNEL—Continued 
Missing, interned, etc., persone—Continued 
Leaves of absence 
Accrual and payment 


Since Missing Persons Act, 37 U.S.C. 551-558, neither enlarges nor 
decreases entitlement of member of armed services to leave benefits, 
entitlement to leave and to payment for unused accrued leave are 
governed by Armed Forces Leave Act of 1946 (10 U.S.C. 701-707 and 
37 U.S.C. 501-504) and, therefore, person in missing status continues 
to accrue leave at rate of 2 calendar days for each month in missing 
status until date of death, and payment for any leave to the credit of a 
missing person on date determined by competent evidence to be date of 
death, subject to 60-day maximum prescribed in 37 U.S.C. 501(d), 
should be computed on the basic pay and allowances to which member 
was entitled on date of death 

Although member of uniformed services continues to be credited 
pursuant to 37 U.S.C. 552(a) with pay and allowances until his death 
is determined and such credits are not disturbed if death is determined 
to have occurred prior to date of determination, for purposes of leave 
accrual actual date of death remains date of discharge under 37 U.S.C. 
501(a), so that no leave accrues after thet date. Therefore, member of 
Marine Corps who was determined on Sept. 10, 1971, to have died on 
Apr. 30, 1967, did not continue to accrue leave after Apr. 30, 1967. 
However, pursuant to Pub. L. 92-169, his widow is entitled to payment 
for leave that had accrued to member before his death, as well as arrears 
of pay and 6 months’ death gratuity due, on basis of member’s posthu- 


mous promotions from grade E-2 to E-5, at rates in effect on Sept. 10, 
1971, date member was determined to have died on Apr. 30, 1967__-- 


Promotions while in missing-in-action status 


Any amounts due member of Marine Corps who when he entered 
missing status, as defined by 37 U.S.C. 551(2), on Apr. 30, 1967, was 
private first class E-2, and who by Sept. 10, 1971, date his death was 
established as Apr. 30, 1967, had been promoted successively to sergeant 
E-5, are payable at rates in effect on Sept.10, 1971, for pursuant to 
Pub. L. 92-169, promotion of member while in missing status is “fully 
effective for all purposes,’’ notwithstanding 10 U.S.C. 1523 or any other 
provision of law and even though Secretary concerned or his designee 
under 37 U.S.C. 556(b) determines member died before promotion was 
made, and member’s spouse who was his widow on day of his death is 
entitled to payment of arrears of pay and 6 months’ death gratuity due 
notwithstanding she had remarried before he was officially determined 


Storage of household effects 
Extension of nontemporary storage 

The requirement in Joint Travel Regs. that Secretary concerned or 
his designee at termination of each year member of uniformed services 
is in missing status—that is absent for period of more than 29 days— 
must determine need for and authorize an extension of nontemporary 
storage of household and personal effects of member provided under 
par. M8101-6 of the regs. is in accord with language of Public Law 
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MILITARY PERSONNEL—Continued 
Missing, interned, etc., persons—Continued 
Storage of household effects—Continued 

Extension of nontemporary storage—Continued 


90-236 (37 U.S.C. 554(b)) and its legislative history and, therefore, regs. 
may not be amended to delete yearly approval requirement to provide 
for continuation of nontemporary storage so long as member is in missing 


Se ee ee ee ee ee ee ee ee ee 


Orders. (See Orders) 
Outside United States 
Tours of duty extended 
Drayage and storage of household effects 
Involuntary extension of overseas tour of duty being marked departure 
from usual practice of rotating members of uniformed services from over- 
seas to U.S., extension may be viewed as unusual or emergency circum- 
stances contemplated by 37 U.S.C. 406(e), which authorizes movement 
of dependents and household effects without regard to issuance of orders 
directing change of station. Therefore, Joint Travel Regs. may be 
amended to authorize reimbursement to member who unable to renew 
lease for local economy housing for extended tour of duty incurs expense 
of drayage to other local economy quarters, or nontemporary storage, 
including any necessary drayage to storage, and drayage from non- 
temporary storage to local economy quarters. --_...........---.------ 17 
Pay. (See Pay) 
Per diem. (See Subsistence, per diem, military personnel) 
Quarters allowance. (See Quarters Allowance) 
Record correction 
Overpayment liability 
Debt remission 


Correction of military records under 10 U.S.C, 1552 directing remission 
of indebtedness of officer who refunded an overpayment of retired pay 
resulting from erroneous use of pay rates effective July 1, 1968, rather 
than rates in effect June 1, 1968, officer’s mandatory retirement date, 
does not support repayment of amount collected since officer’s mandatory 
retirement date computed on base retirement date of April 30, 1938, 
remained unaffected by correction as failure to accomplish officer’s 
retirement on date required by law does not add to his right in any way 
in computing retired pay entitlement and, furthermore, authority to cor- 
rect military records is limited to factual changes and Secretary con- 
cerned has no authority to waive indebtedness of officer, 10 U.S.C. 
9837(d) applying only to enlisted personnel. ..............-.-.-.---- 563 


Pay rights 
Basis of corrected facts 


As correction of military records pursuant to 10 U.S.C. 1552 is final 
and conclusive on all officers of U.S., except when procured by fraud, 
conclusion of Board for Correction of Military Records for Coast Guard 
that former Reserve member was not fit for duty on Nov. 19, 1969; that 
Notice of Eligibility for Disability Benefits issued on that date when he 
was released from hospitalization occasioned by injury suffered while 
participating in official volley ball game should not have been cancelled, 



























































MILITARY PERSONNEL—Continued 
Record correction—Continued 
Pay rightse—Continued 
Basis of corrected facts—Continued 


even though he subsequently attended drills, and that he was disabled 
until discharged on Apr. 5, 1971, when he was found unfit for duty, en- 
titles former reservist to payment of pay and allowances, less drill pay, 
from Nov. 20, 1969, through Apr. 5, 1971, date of discharge, computed 
from Apr. 15, 1970, at increased rates established by E.O. 11525, and 
from Jan. 1, 1971, to date of discharge, at rates established by E.O. 


Reenlistment bonus. (See Gratuities, reenlistment bonus) 
Reservists 


Release from active duty 
Readjustment payment on involuntary release. (See Pay, readjust- 
ment payment to reservists on involuntary release) 
Ret irement 
Eligibility determination erroneous 


Notice to reservist of armed services under 10 U.S.C. 1331(d) of eligi- 
bility to retire pursuant to chapter 67 of Title 10, U.S.C., upon discovery 
that although member meets 20 years’ service requirement of 1331 (a) (2), 
he does not satisfy sec. 1331(a)(3) to effect last 8 years of qualifying 
service must have been as member of Reserve component or war service 
requirement of sec. 1331(c), and that he is excluded from chapter by 
sec. 1331(a)(4) because he is entitled to retired pay under “‘another pro- 
vision of law,’’ serves to validate only service eligibility requirements of 
clauses (2) and (3) of 10 U.S.C. 1331(a) since for purpose of 10 U.S.C. 
1406, limiting revocation of retired pay because of error in determining 
years of service under sec. 1331 (a) (2), both clauses must be read together, 
whereas sec. 1406 does not affect prohibitions in secs. 1331(a)(4) and 


Notification pursuant to 10 U.S.C. 1331(d) to reservist of armed serv- 
ices of eligibility to retired pay under chapter 67 of Title 10, U.S.C., where 
member has been granted retired pay prior to discovery of ineligibility 
is conclusive only as it pertains to service eligibility requirement of 
sec. 1331(a)(2)—20 years of service computed under sec. 1332—and 
sec. 1331(a)(3) to effect that at least 8 years of qualifying service must 
be within category named in sec. 1332(a) (1), provided payment of retired 


pay began after Oct. 14, 1966, effective date of Pub. L. 89-652 (10 U.S.C. 
1331 (d)) 


Retired pay. (See Pay, retired) 
Retirement 
Effective date 
Mandatory retirement 


Correction of military records under 10 U.S.C. 1552 directing remis- 
sion of indebtedness of officer who refunded an overpayment of retired 
pay resulting from erroneous use of pay rates effective July 1, 1968, 
rather than rates in effect June 1, 1968, officer’s mandatory retirement 
date, does not support repayment of amount collected since officer’s 
mandatory retirement date computed on base retirement date of 
April 30, 1938, remained unaffected by correction as failure to accomplish 
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MILITARY PERSONNEL—Continued 
Retirement—Continued 
Effective date—Continued 

Mandatory retirement—Continued 
officer’s retirement on date required by law does not add to his right in 
any way in computing retired pay entitlement and, furthermore, author- 
ity to correct military records is limited to factual changes and Secretary 
concerned has no authority to waive indebtedness of officer, 10 U.S.C. 
9837(d) applying only to enlisted personnel 


Service credits. (See Pay, service credits) 
Station allowances. (See Station Allowances) 
Subsistence 
Per diem. (See Subsistence, per diem) 
Temporary duty 
Between station changes 
Allowances 


Air Force officer whose orders transferring him from Hawaii to Virginia 
and providing for concurrent travel of dependents are amended to place 
officer on terminal temporary duty “Operation Bootstrap” at University 
of Southern Calif. at no expense to Govt., may be paid station housing 
allowance and cost-of-living allowance for dependents who continued 
to reside in Hawaii incident to his temporary assignment for period of 
permissive temporary duty pursuant to par. 3-19c, Air Force Manual 
36-11, since officer remained assigned to overseas station and was ex- 
pected to return to that station for change-of-station processing after 
COMRDENSIRD DAMEN MAONG 8d oni s ceca chee ddd kcwe ns scwuee cLeweebe 
Traini 

Civilian schools 

Studies related to military specialty 


Under Marine Corps Associate Degree Completion Program 
(MADCOP), which requires enlisted man to reenlist or extend enlist- 
ment so as to have 6 years of active duty remaining at time of assignment 
to 2-year junior college program for purpose of obtaining associate degree, 
and which authorizes payment of all tuition costs and fees and continua- 
tion of member’s pay and allowances, including previously approved pro- 
ficiency pay, member selected for MADCOP who will not use his specialty 
while attending junior college may only be paid variable reenlistment 
bonus and proficiency pay if major course of study pursued is reasonably 
related to his critical skill, such as disbursing man studying data proc- 
essing and who upon completion of studies that enhanced his skills will 
resume duties he had performed prior to entering program-- ---------- 


Transportation 
Automobiles. (See Transportation, automobiles, military personnel) 
Dependents. (See Transportation, dependents, military personnel) 
Household effects. (See Transportation, household effects, military 
personnel) 
While in a leave status 
To eliminate difficulty being experienced in distinguishing between 
“cost-charge”’ Govt. procured transportation furnished members 
traveling in leave status without prior orders who are without funds to 
return to their duty station and mixed travel that is adjusted under par. 
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MILITARY PERSONNEL—Continued 
Transportation—Continued 
While in a leave status—Continued 

M4154 of the Joint Travel Regs. on travel vouchers of members travel- 
ing under change-of-station orders with leave en route who are without 
funds at their leave point and are also furnished Govt. procured 
transportation, regulations should be changed to produce uniformity in 
treatment of member travel claims. It is suggested that issuance of 
transportation request (TR) in all leave cases be treated as ‘“‘cost-charge”’ 
transaction and amount of TR deducted from pay and allowances due 
member, or in lieu of issuing TR, a casual payment be authorized 


Travel expenses. (See Travel Expenses, military personnel) 
Variable reenlistment bonus. (See Gratuities, reenlistment bonus, 
critical military skills) 
MISCELLANEOUS RECEIPTS 
Special account v. miscellaneous receipts 
Federally and State supported projects 


Revenues received by Smithsonian Institution from several ac- 
tivities at National Zoo may be deposited into the Treasury to credit of 
the Institution under sec. 5589, Revised Statutes, 20 U.S.C. 53, since 
requirement for deposit of gross receipts from activities supported by 
appropriated funds into general fund of the Treasury as miscellaneous 
receipts, pursuant to sec. 3617, Revised Statutes, need not apply to Zoo 
operations that receive support from trust funds and gifts, and are con- 
ducted under authority of original trust charter and 1846 Organic Act and 
not on basis of real property rights. However, as bulk of administration 


of Zoo activities will continue to be supported by appropriated funds, 
books should reflect gross amount of receipts realized from Zoo activities 
supported by appropriated funds and a full disclosure made to Congress. 
42 Comp. Gen. 650, modified 


NONDISCRIMINATION 
Affirmative action programs. (See Contracts, labor stipulations, non- 
discrimination, ‘‘affirmative action programs’’) 
Contracts 
Preference to contractor with minority subcontracting arrangement 


Under request for proposals for institutional support services at 
George C. Marshall Space Flight Center to be evaluated on five main 
criteria—experience; staffing; management; policies, procedures, and 
financial capability; and facilities and equipment—with no provisions 
for formal scoring of subcriteria that included subcontracting with small 
business concerns or minority-owned enterprises, and assignment of 
numerical value to cost estimates, selection of offeror that ranked 
behind its competitors on basis of subcontracting with inexperienced 
minority custodial firm is within authority of Source Selection Official, 
in absence of statutory or regulatory direction, even though selection 
was departure from sound procurement policy from competitive stand- 
point since official should have informed offerors when relative importance 
of minority subcontracting factor was changed 
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OFFICERS AND EMPLOYEES 
Acceptance of foreign presents, emoluments, etc. 
Public Health Service commissioned officers 


Retired member of Regular component of Commissioned Corps of 
Public Health Service who notified Service of intent to accept employ- 
ment with Canadian Dept. of Agriculture and inquired whether his 
retired pay would be affected if he became Canadian citizen is not 
eligible to receive retired pay unless his employment is approved by 
Congress, by virtue of Art. I, Sec. 9, Cl. 8 of U.S. Constitution and 
E.O. 5221, although in view of B-51184, Aug. 2, 1945, he may retain 
payments made. Status of officers of Commissioned Corps of PHS is 
like that held by Regular commissioned officers of armed services who 
are subject to constitutional provision and, therefore, pursuant to 44 
Comp. Gen. 130, PHS officer may not receive retired pay while em- 
ployed by Canadian Govt. without congressional consent. B-51184, 
Aug. 2, 1945, overruled 


Aliens. (See Aliens, employment) 
Attorneys. (See Attorneys) 
Canal Zone locations 
Medical and educational services 
Agency reimbursement 


Term “dependent’’ as used in sec. 105 of Civil Functions Appropria- 
tion Act, 1954, as amended (2 C.Z. Code 232), which authorizes payment 
to Canal Zone Govt. of unrecoverable costs from employees of U.S. 
and their dependents for education and hospital and medical care 
furnished, in absence of statutory or valid regulatory definition of 
phrase “dependent child,’’ may be construed in accordance with defini- 
tion in Black’s Law Dictionary and, therefore, ‘dependent child” need 
not mean child under age of 21. However, as statement on invoice for 
medical services furnished daughter of Federal employee that she is 
“full-time student under 23 years of age’’ does not automatically estab- 
lish dependency, and amount billed is not represented as unrecovered 
costs from employee or dependent, as required by statute, invoice may 
not be certified for payment 


Clothing and personal furnishings. (See Clothing and Personal 
Furnishings) 
Compensation. (See Compensation) 
Death or injury 
Compensation claims. (See Decedents’ Estates, compensation) 
Debt collections 
Waiver. (See Debt Collections, waiver) 
Delegation of authority. (See Delegation of Authority) 
Dual benefits 
Under separate statutes 
Prohibition 


Civilian employee who incident to interruption of service in Hawaii 
under transportation agreement for period of active duty training in 
U.S. as Army reservist receives monetary allowance for return travel to 
Hawaii, upon reemployment under new transportation agreement is 
precluded by par. C4007 of Joint Travel Regs., prohibiting duplication 
of entitlement under separate statutes, to transportation to Hawaii as 
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OFFICERS AND EMPLOYEES—Continued 
Dual benefits—Continued 
Under separate statutes—Continued 
Prohibition—Continued 

civilian and, therefore, employee is indebted for any amounts received 
for transportation incident to reemployment. Furthermore, since 
employee’s reemployment is regarded as new appointment and not 
transfer, payments made on assumption transfer was involved, such as 
temporary quarters subsistence and miscellaneous expenses under Office 
of Management and Budget Cir. No. A—56, were unauthorized and, too, 
are for recovery 


Dual compensation 
Concurrent military retired and civilian service pay. (See Compensa- 
tion, double, concurrent military retired and civilian service pay) 
Downgrading 
Saved compensation. (See Compensation, downgrading, saved com- 
pensation) 
Experts and consultants. (See Experts and Consultants) 
Leaves of absence (See Leaves of Absence) 
Moving expenses. (See Officers and Employees, transfers, relocation 
expenses) 
Overseas 
Home leave 
“Discount 50 Plan’ reduced fares 


“Discount 50 Plan,” published tariff that offers reduced air fares to 
Federal civilian employees and their dependents stationed outside 
Western Hemisphere and traveling on authorized leave at own expense is 
not available to employee who is to be reimbursed by U.S., nor may 
transportation request, use of which is limited to travel chargeable to 
U.S., be issued under Plan. However, employees who have used Plan 
incident to renewal agreement travel authorized by 5 U.S.C. 5728(a) 
may be reimbursed, and it is immaterial if employee did not travel to or 
spend substantial period at place of residence or authorized destination, 
but entitlement is limited to cost of travel to place of residence, and, 
furthermore, fact that employee’s dependents did not travel with him 
does not deprive him of entitlement to cost of their travel to different 
destination within U.S., limited to cost of traveling to actual place of 
residence 


Overtime. (See Compensation, overtime) 
Parking fees. (See Fees, parking) 
Per diem. (See Subsistence, per diem) 
Postal service. (See Postal Service, United States, employees) 
Qualifications 
Licenses 
Doctors 


Use by VA’s Dept. of Medicine and Surgery of physicians who have 
been granted temporary or limited license to practice medicine, surgery, 
or osteopathy, from State where appropriate State Board has made 
determination that applicant is professionally qualified to practice in 
that State, but does not qualify for regular license, because he has not 
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OFFICERS AND EMPLOYEES—Continued 
Qualifications—Continued 
Licenses—Continued 
Doctors—Continued 

complied with various technical requirements—aither statutory or 
administrative—such as residency or citizenship requirements, may be 
continued for period not to exceed 18 months in view of inability of 
Dept. to hire medical personnel with permanent or unrestricted licenses, 
provided VA also determines in accordance with 38 U.S.C. 4106(a) 
that individual involved is professionally qualified to practice medicine, 
surgery or osteopathy 


Reemployment or reinstatement 
Travel and transportation expenses 


Entitlement to travel and transportation expenses of employee of 
Army in Canal Zone who separated in reduction-in-force action is 
returned to actual residence in U.S. and after 7-day break in service 
accepts position with another Dept. of Defense component located 419 
miles from residence is because of break in service within purview of 
5 U.S.C. 5724a(c) and not 5 U.S.C. 5724(e). Under sec. 5724(a)(c), 
governing reimbursement of employees who involved in reduction-in- 
force or transfer ot function are employed within 1 year of separation, 
acquiring agency bears expenses of employee’s travel between old and 
new stations, less costs incurred by losing agency, which if in excess of 
cost of direct travel between stations, need not be recouped by losing 


Relocation expenses. (See Officers and Employees, transfers, relocation 

expenses) 
Service agreements 

Failure to fulfill contract 

Service interrupted by military duty 

Civilian employee serving in Hawaii under transportation agree- 
ment who as Army reservist is ordered, effective July 29, 1968, to active 
duty for training in U.S. and is granted military leave from July 18 to 
Aug. 1, 1968 under 5 U.S.C. 5534, which is applicable to reservists and 
National Guardsmen, may be carried on civilian rolls beyond military 
reporting date; may be reimbursed pursuant to 5 U.S.C. 5724 on basis of 
administrative approval for travel of dependents and shipment of 
privately owned automobile to U.S.; and may be also under 5 U.S.C. 
5534 reemployed June 9, 1969, although released from active duty 
June 23, but employee entitled under 5 U.S.C. 6323 to 15 days’ military 
leave for single period of training, extending from 1 calendar year into 
next, having been granted military leave from July 18, to Aug. 1, 1968, 
may not be granted military leave from June 9 to 23, 1969, but may be 
IOs oi din0bik 56 0c kKaKeeRanednenkewanenstnncnenee a 

Civilian employee who incident to interruption of service in Hawaii 
under transportation agreement for period of active duty training in U.S. 
as Army reservist receives monetary allowance for return travel to 
Hawaii, upon reemployment under new transportation agreement is 
precluded by par. C4007 of Joint Travel Regs., prohibiting duplication 
of entitlement under separate statutes, to transportation to Hawaii as 
civilian and, therefore, employee is indebted for any amounts received 


Page 
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OFFICERS AND EMPLOYEES—Continued 
Service agreements—Continued 
Failure to fulfill contract—Continued 
Service interrupted by military duty—Continued 
for transportation incident to reemployment. Furthermore, since 
employee’s reemployment is regarded as new appointment and not trans- 
fer, payments made on assumption transfer was involved, such as 
temporary quarters subsistence and miscellaneous expenses under 
Office of Management and Budget Cir. No. A-—56, were unauthorized 
SG 900) SG TOE I ic ign tie addendinudeeihutenntamwogodeanan 


Violation 
Reemployment after break in service 


Employee who resigned from Federal Bureau of Investigation before 
expiration of 12-month service period following transfer of official duty 
station and accepted employment with another bureau in Dept. of 
Justice after 15-day break in service is liable for refund of transfer costs 
disbursed to him under 5 U.S.C. 5724(i), and monies collected from him 
may not be reimbursed on basis of Finn v. U.S., 192 Ct. Cl. 814, which 
holds ‘‘Government service” as used in sec. 5724(i) is not synonymous 
with agency service since that ruling does not apply when there is break 
in service for then Govt.’s obligation for “transfer”? expenses could not 
be definitely established as obligation would be dependent upon whether 
or not separated employee eventually returned to Govt. service 


Subsistence. (See Subsistence) 
Subversive activities prohibition 

Training in foreign area 

In making determination whether prohibition in 5 U.S.C. 4107(a) 
against training of employees by, in, or through non-Govt. facility which 
teaches or advocates overthrow of Govt. of U.S. by force or violence; or 
by or through individual whose loyalty is in doubt applies to foreign 
organizations and individuals in foreign areas, DOD may delegate 
authority granted agency heads by E.O. 11348, dated Apr. 20, 1967, to 
determine eligibility of foreign government or international organization 
to provide training to major theatre or local commander, subject to 
consultation with Dept. of State and other appropriate Federal agencies 
in area, may also provide that eligibility of noncitizens may be determined 
from security files in local or theatre level since applying procedures in 
5 CFR 410.504 to determine security eligibility in the U.S. would be 
ineffective 


Training 

Expenses 

Delegation of authority to approve 

Authority to approve for payment on individual basis expenditures 
that are incurred in administration of training program established by 
Selective Service System pursuant to Govt. Employees Training Act 
(5 U.S.C. 4101-4118), and to establish criteria for payment, may be 
delegated by Director of Selective Service, and directive to this effect 
issued, nontwithstanding neither language of Training Act nor imple- 
menting regulations do not expressly provide for delegation since secs. 
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OFFICERS AND EMPLOYEES—Continued 
Training—Continued 
Expenses—Continued 
Delegation of authority to approve—Continued 
4103, 4109(a), and 4105(c) of Title 5, U.S. Code, in assigning to agency 
heads responsibility for establishment of training programs and for 
oversight of such programs sanction delegation of authority by agency 
heads in connection with development and conduct of agency training 


Failure to fulfill obligated service 
Indebtedness of employee 


Training costs provided under 5 U.S.C. 4108, which were collected 
from employees who transferred to other Govt. agencies or organiza- 
tions, without discharging their service commitment, prior to issuance 
of Fed. Personnel Manual Ltr. No. 410-8, authorizing waiver of repay- 
ment of training costs if recovery would be against equity and good 
conscience or against public interest, may not be reimbursed to em- 
ployees, notwithstanding completion of period of time by employee with 
gaining agency at least equal to service commitment to losing agency, 
as waiver authority extends only to waiver of right to recover and, 
therefore, since debt for training costs has been extinguished, no right 
of recovery remains 


Service requirement 
Transfer to another Government agency 
Assumption of training costs by acquiring agency 


Irrespective of whether determination is made that recovery is re- 
quired of training costs provided employee under 5 U.S.C. 4108 at time 
of his transfer to another Govt. agency or organization, or whether 
employee’s obligations under a service agreement are satisfied by service 
with another agency or organization, there is no authority for assessment 
of training costs against agency to which employee transfers notwith- 
standing the benefit of employee’s training paid for by losing agency 
inures to gaining agency 


Waiver of training costs 


With amendment of Fed. Personnel Manual by Ltr. No. 410-8, head 
ot sgency or his delegated representative is authorized to waive recovery 
of training costs extended under 5 U.S.C. 4108 when an employee trans- 
Yers to another agency or organization in any branch of Govt. prior to 
completion of agreed period of services and gives notice of at least 10 
workdays of his intent to transfer, and losing agency determines collec- 
tion of training costs would be against equity and good conscience or 
against public interest, and instructions may be applied retroactively 
where gaining agency benefits by employee’s training and waiver is 
conditioned on completion of employee’s obligated service by continued 
employment with his new agency, since waiver is in public interest and, 
therefore, retroactive application of instructions is immaterial 





77 


119 


19 


INDEX DIGEST 


OFFICERS AND EMPLOYEES—Continued 


Training—Continued 

Subversive activities prohibition 

Determination overseas 

In making determination whether prohibition in 5 U.S.C. 4107(a) 
against training of employees by, in, or through non-Govt. facility which 
teaches or advocates overthrow of Govt. of U.S. by force or violence; 
or by or through individual whose loyalty is in doubt applies to foreign 
organizations and individuals in foreign areas, DOD may delegate 
authority granted agency heads by E.O. 11348, dated Apr. 20, 1967, to 
determine eligibility of foreign government or international organization 
to provide training to major theatre or local commander, subject to 
consultation with Dept. of State and other appropriate Federal agencies 
in area, and may also provide that eligibility of noncitizens may be 
determined from security files in local or theatre level since applying 
procedures in 5 CFR 410.504 to determine security eligibility in the U.S. 
would be ineffective 


Transfers 
Break in service 
Expense entitlement 


Employee who resigned from Federal Bureau of Investigation before 
expiration of 12-month service period following transfer of official duty 
station and accepted employment with another bureau in Dept. of 
Justice after 15-day break in service is liable for refund of transfer costs 
disbursed to him under 5 U.S.C. 5724(i), and monies collected from him 
may not be reimbursed on basis of Finn v. U.S., 192 Ct. Cl. 814, which 
holds “Government service” as used in sec. 5724(i) is not synonymous 
with agency service since that ruling does not apply when there is break 
in service for then Govt.’s obligation for “transfer’’ expenses could not 
be definitely established as obligation would be dependent upon whether 
or not separated employee eventually returned to Govt. service 


Effective date 
Per diem and travel purposes 


Employee who while on temporary duty in Boston is confirmed for 
permanent appointment at temporary duty station effective July 12, 
1970, notice of which was not received at Boston until July 27, after 
employee had departed on July 23, and to which point he did not return 
to assume new duties until Aug. 9, during which period he performed 
duty at old headquarters, Chicago, returned to Boston to seek housing, 
attended conference, and was on leave, is considered to have been trans- 
ferred for travel and per diem purposes on Aug. 9, date he returned to 
Boston, and as employee was expected to return to Chicago after com- 
pleting temporary duty, rule that employee may not be allowed per diem 
after receiving notice temporary duty station is to be his permanent 
station has ro application 


475-947 O - 73 - 65 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses 
Break in service 
Entitlement to expenses effect 


Employee of National Park Service in California who refusing to relo- 
cate with transferred functions was separated and granted severance pay, 
and who, after placing his residence on market, which was sold within 
2 months, and storing his household effects, departed for Washington, 
D.C., in privately owned automobile, towing housetrailer, upon rein- 
statement in Park Service in Washington within 4 months, is entitled 
pursuant to 5 U.S.C. 5724(a) to same benefits he would have been entitled 
to had he transferred without break in service, and under Pub. L. 89-516, 
employee may be reimbursed for sale of house, storage of household 
effects, expenses incurred to travel to Washington with wife prior to 
reinstatement, and other proper relocation expenses. However, reim- 
bursement for storage and shipment of employee’s effects, precludes 
allowance of mileage for housetrailer 


Distance between old and new stations 


Before payment of relocation expenses may be made to employee who 
incident to change of duty station located 30 miles from his old duty 
station, moved his residence which was located 26 miles from new duty 
station to within 14 miles of new station in order to reduce his travel 
time from 1 hour to 20 minutes, agency determination must be made, 
pursuant to sec. 1.3a of Office of Management and Budget Cir. No. A-56, 
revised June 26, 1969, that relocation of employee’s residence for rela- 
tively short distance within same general local area was incident to trans- 
fer of his official station 


Transfers between agencies 


Applying rationale of Finn v. U.S., 428 F. 2d 828, to transfers of 
employees between agencies, term “employee”? may not be defined to 
mean individual employed by particular agency as opposed to one 
employed by any Govt. agency, therefore, notwithstanding employees 
breached 12-month employment agreements they signed to remain in 
service after intra-agency transfer, they are entitled, no break in service 
having occurred, to reimbursement under 5 U.S.C. 5724a on basis of 
intra-agency transfer for expenses of house purchase at new station 
made within 1-year time limit prescribed, whether purchase and/or set- 
tlement occurred before or after transfer to another agency, and it is 
immaterial if employees negotiated for transfer to other agency, after 
signing employment agreement, for agreement only obligates them to 
serve in Govt., not in particular agency........-...--.------------- 


What constitutes a transfer 


Civilian employee who incident to interruption of service in Hawali 
under transportation agreement for period of active duty training in 
U.S. as Army reservist receives monetary allowance for return travel 
to Hawaii, upon reemployment under new transportation agreement is 
precluded by par. C4007 of Joint Travel Regs., prohibiting duplication 
of entitlement under separate statutes, to transportation to Hawaii as 
civilian and, therefore, employee is indebted for any amounts received 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
What constitutes a transfer—Continued 
for transportation incident to reemployment. Furthermore, since employ- 
ee’s reemployment is regarded as new appointment and not transfer, 
payments made on assumption transfer was involved, such as temporary 
quarters subsistence and miscellaneous expenses under Office of Manage- 
ment and Budget Cir. No. A-56, were unauthorized and, too, are for 


Travel expenses. (See Travel Expenses) 
Traveltime 
Administrative determination 
Employee compliance requirement 
Although pursuant to 5 U.S.C. 6101(b)(2) travel should not be 
scheduled at times outside of employee’s regularly scheduled workweek 
as section does not require or permit payment of compensation for such 
travel, at same time employing agency has discretionary authority to de- 
termine when it is impracticable to schedule official travel within em- 
ployee’s workweek and to order travel that is noncompensable as 
overtime. However, official requiring noncompensable travel is required 
to comply with 5 CFR 610.123 and record reasons for ordering travel 
and furnish copy of statement to employee, who in turn would not be 
justified in refusing to perform properly ordered travel 
Vessel crew members. (See Vessels, crews) 
Wage board 
Compensation. (See Compensation, wage board employees) 


ORDERS 
Amendment 
Retroactive 

Travel completed 

Retroactive amendment of orders authorizing travel by privately 
owned vehicle and directing group travel pursuant to pars. M4100 and 
M4104 of Joint Travel Regs. after performance of temporary duty at 
ROTC summer camp to delete group travel requirement entitles members 
traveling by privately owned vehicles to allowance prescribed by par. 
M4104 of regulations since general rule that travel orders may not be 
revoked or modified retroactively to increase or decrease accrued or 
fixed rights after performance of travel does not apply when orders are 
modified within reasonable time to correct administrative error or com- 
plete orders to show original intent, and deletion of group travel re- 
quirement reflects intent that members who were permitted to travel by 
privately owned conveyances were exempt from group travel 


Canceled, revoked, or modified 
Leave status 
Navy enlisted member stationed in California who while on leave in 
Baltimore, which was authorized under orders providing for subsequent 
temporary duty to attend school in Rhode Island, is directed to return 
to permanent duty station upon completion of leave is entitled to travel 
allowances equivalent to round-trip distance between permanent duty 
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ORDERS—Continued Page 
Canceled, revoked, or modified—Continued 
Leave status—Continued 





station and leave point, not to exceed round-trip distance between per- 
manent and temporary duty stations, even though ordinarily such allow- 
ances are not payable for leave travel performed for personal reasons and 
not public business, since member performed circuitous travel to his 
leave point under competent orders, travel he would not have under- 
taken had he not been ordered to perform the temporary duty. B—-166236, 
DE RA Re i ds oo Vi tater naieiinnneenhinnntmadinn ic 548 
Permissive v. mandatory 

Travel orders 


Air Force officer whose orders transferring him from Hawaii to 
Virginia and providing for concurrent travel of dependents are amended 
to place officer on terminal temporary duty “Operation Bootstrap” at 
University of Southern Calif. at no expense to Govt., may be paid 
station housing allowance and cost-of-living allowance for dependents 
who continued to reside in Hawaii incident to his temporary assignment 
for period of permissive temporary duty pursuant to par. 3-19c, Air Force 
Manual 36-11, since officer remained assigned to overseas station and 
was expected to return to that station for change-of-station processing 
other ahuapieiins Beet ooo tic tne cmb naneeedn cw scwwe deuwus 691 


Purchase orders. (See Purchases, purchase orders) 


PAY 
Absence without leave 
Civil arrest 
Confinement 
Trial and appellate review 


Army sergeant while confined by U.S. Military authorities in Naval 
Correctional Center in Japan for Japanese Govt. during period of his 
trial and appellate review on charge of murder who performed normal 
prison-type duties, none of which were his military speciality or equal 
to normal duties of his grade, is not entitled-to pay and allowances for 
period of confinement as Army Regs., although authorizing employment 
of prisoners in variety of capacities, prohibits payment while so em- 
ployed, and Rule 8, Table 1-3-2, Dept. of Defense Military Pay and Al- 
lowances Entitlements Manual, provides that when confined for foreign 
civil offense for which member has been charged or indicted by foreign 
court, he is not entitled to pay and allowances except for period of leave 
and BAQ under par. 10312 of Manual, unless absence is excused as 
mannii ade acenatus Aiea acted Jedd eutcs edesbcuduaus 380 


Active duty 

Reservists 

Injured in line of duty 
Disability determination 

As correction of military records pursuant to 10 U.S.C. 1552 is final 
and conclusive on all officers of U.S., except when procured by fraud, 
conclusion of Board for Correction of Military Records for Coast Guard 
that former Reserve member was not fit for duty on Nov. 19, 1969; that 








PAY—Continued 
Active duty—Continued 
Reservists—Continued 
Injured in line of duty—Continued 
Disability determination—Continued 


Notice of Eligibility for Disability Benefits issued on that date when he 
was released from hospitalization occasioned by injury suffered while 
participating in official volley ball game should not have been canceled, 
even though he subsequently attended drills, and that he was disabled 
until discharged on Apr. 5, 1971, when he was found unfit for duty, 
entitles former reservist to payment of pay and allowances, less drill 
pay, from Nov. 20, 1969, through Apr. 5, 1971, date of discharge, com- 
puted from Apr. 15, 1970, at increased rates established by E.O. 11525, 
and from Jan. 1, 1971, to date of discharge, at rates established by E.O. 


Additional 

Proficiency pay 

College training period 

Under Marine Corps Associate Degree Completion Program (MAD- 
COP), which requires enlisted man to reenlist or extend enlistment so as 
to have 6 years of active duty remaining at time of assignment to 2-year 
junior college program for purpose of obtaining associate degree, and 
which authorizes payment of all tuition costs and fees and continuation 
of member’s pay and allowances, including previously approved pro- 
ficiency pay, member selected for MADCOP who will not use his 
specialty while attending junior college may only be paid variable reenlist- 
ment bonus and proficiency pay if major course of study pursued is 
reasonably related to his critical skill, such as disbursing man studying 
data processing and who upon completion of studies that enhanced his 
skills will resume duties he had performed prior to entering program___- 


Aviation duty 

Minimum flight requirements 

Waiver 

Regulations implementing statutory authorized waiver of minimum 
flight requirements for members of uniformed services while attending 
course of instruction of 90 days or more or while serving under certain 
overseas assignments may be amended to include periods of travel, 
leave, and temporary duty not in excess of 90 days in cases of consecu- 
tive duty assignments between schools and remote places, or vice versa, 
where statutory waiver is applicable, and extention of waiver of flight 
performance requirements would be in accord with congressional intent 
expressed in legislative history of Defense Dept. Appropriation Act of 
1971 to avoid high cost of providing aircraft that otherwise would be 
incurred. However, rule of 34 Comp. Gen. 243 should continue to be 
applied to travel to first of such assignments and from last of such 
assignments 
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PAY—Continued 
Civilian employees. (See Compensation) 
Disability retired pay. (See Pay, retired, disability) 
Increases 
Wage-price freeze 
Retired pay 


When in adjustment of retired or retainer pay under 10 U.S.C. 140la 
to reflect Consumer Price Index cost-of-living increase effective June 1, 
1971, higher retired rate results for members retired on or prior to Sept. 
30, 1971, computed at rates in E.O. 11577, dated Jan. 1, 1971, than for 
members retiring on or after Oct. 1, 1971, whose retired pay is for com- 
putation at rates in Pub. L. 92-129, effective Oct. 1, 1971, because of 
new rates prescribed by public law and exemption of military personnel 
placed in retired status during wage/price freeze period imposed by E.O. 
11615, dated Aug. 15, 1971, issued under Economic Stabilization Act of 
1970, pursuant to 10 U.S.C. 1401la(e), pay of member retired after Sept. 
30, 1971, may not be less than if he had retired on that date 


Missing, interned, etc., persons 
Promotions 
“Effective for all purposes’’ 


Any amounts due member of Marine Corps who when he entered 
missing status, as defined by 37 U.S.C. 551(2), on Apr. 30, 1967, was 
private first class E-2, and who by Sept. 10, 1971, date his death was 
established as Apr. 30, 1967, had been promoted successively to sergeant 
E-5, are payable at rates in effect on Sept. 10, 1971, for pursuant to 
Pub. L. 92-169, promotion of member while in missing status is “fully 
effective for all purposes,’’ notwithstanding 10 U.S.C. 1523 or any other 
provision of law and even though Secretary concerned or his designee 
under 37 U.S.C. 556(b) determines member died before promotion was 
made, and member’s spouse who was his widow on day of his death is 
entitled to payment of arrears of pay and 6 months’ death gratuity due 
notwithstanding she had remarried before he was officially determined 


Although member of uniformed services continues to be credited 
pursuant to 37 U.S.C. 552(a) with pay and allowances until his death 
is determined and such credits are not disturbed if death is determined 
to have occurred prior to date of determination, for purposes of leave 
accrual actual date of death remains date of discharge under 37 U.S.C. 
501(a), so that no leave accrues after that date. Therefore, member of 
Marine Corps who was determined on Sept. 10, 1971, to have died on 
Apr. 30, 1967, did not continue to accrue leave after Apr. 30, 1967. 
However, pursuant to Pub. L. 92-169, his widow is entitled to payment 
for leave that had accrued to member before his death, as well as arrears 
of pay and 6 months’ death gratuity due, on basis of member’s post- 
humous promotions from grade E-2 to E-5, at rates in effect on Sept. 10, 
1971, date member was determined to have died on Apr. 30, 1967 
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Proficiency. (See Pay, additional, proficiency pay) 
Readjustment payment to reservists on involuntary release 

Involuntary release factor requirement 

Although retired Commander, USNR, had 28 years, 6 months, and 
28 days of service for basic pay purposes and 11 years, 8 months, and 
29 days of active service when he was released from active duty under 
10 U.S.C. 6389 because he twice failed of selection for promotion, and 
who because he had not reached age 60 was placed on retired list without 
retired or readjustment pay, meets continuous active duty requirement 
of 10 U.S.C. 687 on basis his service from Dec. 11, 1962 to July 1, 1971, 
was not interrupted by break in service of more than 30 days is, never- 
theless, not entitled to readjustment pay because neither transfer to 
Retired Reserve in lieu of discharge or expiration of active duty orders 
on day he was transferred to Retired Reserve pursuant to 10 U.S.C. 
6389 is considered to be involuntary release from active duty within 
purview of 10 U.S.C. 687 


Record correction. (See Military Personnel, record correction) 
Reservists 
Injured in line of duty. (See Pay, active duty, reservists, injured in 
line of duty) 
Retired 
Active duty 
After retirement 
Public Health Service commissioned service 


Reserve officer with more than 20 years of active service in National 
Guard and Army Reserve discharged to accept commission with Public 
Health Service (PHS), who when 60 years of age was granted military 
retired pay concurrently with active duty pay and allowances from 
PHS, upon mandatory retirement from PHS under 42 U.S.C. 212(a) (1) 
was not entitled to credit for Reserve duty in computation of PHS retired 
pay in absence of statute authorizing dual benefits for same service. 
Since officer is entitled to greater benefit if Reserve duty is used to in- 
crease PHS retired pay, he is considered to have surrendered his Army 
Reserve retired status and he is indebted for Army retired pay received 
concurrently with PHS retired pay, notwithstanding payments were 
made in error and received in good faith 

Advancement on the retired list 

Reduction in pay effect 


Retired pay of enlisted members of uniformed services who serve on 
active duty after retirement under 10 U.S.C. 3914, which brings their re- 
tired pay recomputation within purview of 10 U.S.C. 1402(a), and who 
then are advanced on retired list pursuant to 10 U.S.C. 3964, is not re- 
quired to be recomputed under 10 U.S.C. 3992, if reduction of retired 
pay would result, unless member consents to advancement. Therefore, 
since sergeant first-class E-7 who is advanced on retired list to grade of 
warrant officer WO-1 would benefit by having his retired pay recom- 
puted under sec. 1402(a) and not sec. 3992, his advancement may be 
rescinded on basis advancement was contrary to his wishes. However, 
where it would be to advantage of member, also re-retired as sergeant 
first-class E-7, but advanced to grade of major, to accept advancement, 
recomputation of his retired pay should be in accordance with sec. 3992_. 
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PAY—Continued 
Retired—Continued 
Annuity elections for dependents 
Failure to elect effect 


Election by Army Reserve officer retired for age under 10 U.S.C. 
1331 not to participate in Retired Serviceman’s Family Protection Plan, 
10 U.S.C, 1441-1446, does not affect validity of his election to come 
under plan in connection with his retirement from Public Health Service 
(PHS), where he served as commissioned officer on active duty following 
discharge from Army Reserve. Since officer had in effect valid election 
to participate in plan at time of retirement from PHS, and there was 
implied surrender by him of his military retired pay at that time, deduc- 
tions made from his PHS retired pay based solely on that retired pay were 


Trust establishment to receive payments 

Creation of trust to receive annuity payments made under Retired 
Serviceman’s Family Protection Plan (RSFPP), 10 U.S.C. 1431-1446, 
is not legally permissible since sec. 1435 describes eligible beneficiaries 
as spouse or children, and sec. 1440 provides that annuity elected by 
member of armed services is not assignable or subject to execution, 
levy, attachment, garnishment, or other legal process. Therefore, widow 
receiving RSFPP annuity payments may not retain both legal and 
equitable ownership by executing Living Trust Agreement appointing 
herself as trustee or a bank in the event of her incompetency; annuities 
for a child or children in accord with DOD Dir. 1332.17 may only be 
paid to guardian or person who has care, custody, and control of child 
or children; and only payments to a duly appointed legal representative 
will discharge the Govt.’s liability 


Concurrent military retired and civilian service pay 
Reduction in retired pay 

Retired Air Force major employed by two Govt. agencies as civilian 
consultant under excepted appointments—Intermittent—1-year appoint- 
ment in fiscal year 1969, which was extended for year, and another 
appointment in fiscal year 1970 with no time limitation, would if only 
one appointment were involved be entitled pursuant to Dual Com- 
pensation Act of 1964, 5 U.S.C. 5532, to exemption from reduction 
of retired pay for no more than first 30-day period for which he received 
compensation as expert regardless of fiscal year in which appointment 
was made or services performed. However, where two or more appoint- 
ments are involved, exemption applies to first 30 days of work in each 
fiscal year during which retired officer received civilian pay, but officer 
having worked less than 30 days under both appointments in each 
fiscal year is not subject to reduction of retired pay 

Disability 

Recomputation of retired pay 
‘*Highest percentage of disability’ 

A member of uniformed services who when retired for length of service 
was found to be physically fit for military duty despite residual muscle 
damage from war wounds and who suffered myocardial infarction when 
he voluntarily returned to active duty is entitled to combine percentages 





PAY—Continued 
Retired—Continued 
Disability—Continued 
Recomputation of retired pay—Continued 
“Highest percentage of disability”—Continued 
of both disabilities in recomputation of his retired pay under 10 U.S.C. 
1402(b), even though section only provides for member’s return to 
his earlier retired status, for pursuant to sec. 1402(d), his disability 
retired pay must be based upon highest percentage of disability attained 
while on active duty after retirement and, therefore, member’s dis- 
ability from war wounds continuing to exist upon his return to retired 
status is for inclusion in “highest percentage” determination, not- 
withstanding wounds did not render him unfit for active military 


Cost-of-living increases 
Active duty recall 


Since rates of basic pay prescribed in Pub. L. 92-129 are applicable 
rates for purpose of adjusting retired pay under 10 U.S.C. 140la for 
members who retired on or after Oct. 1, 1971, members of armed services 
who served on active duty after retirement and are entitled to recom- 
putation of their pay pursuant to 10 U.S.C. 1402(a) and to partial 
cost-of-living increase adjustment under 10 U.S.C. 140la(c) and (d), 
are subject for purposes of footnote 1 of sec. 1402(a) to starting date 
of Oct. 1, 1971, in determining their basic pay after continuous period of 
at least 2 years service, or to basic pay rates prescribed by Pub. L. 92-129 
if released on or after Oct. 1, 1971, as these rates replace rates pre- 
scribed by E.O. 11577, effective Jan. 1, 1971 


Basic pay increases and wage freeze effect 

When in adjustment of retired or retainer pay under 10 U.S.C. 
1401a to reflect Consumer Price Index cost-of-living increase effective 
June 1, 1971, higher retired rate results for members retired on or prior 
to Sept. 30, 1971, computed at rates in E.O. 11577, dated Jan. 1, 1971, 
than for members retiring on or after Oct. 1, 1971, whose retired pay is 
for computation at rates in Pub. L, 92-129, effective Oct. 1, 1971, 
because of new rates prescribed by public law and exemption of military 
personnel placed in retired status during wage/price freeze period imposed 
by E.O. 11615, dated Aug. 15, 1971, issued under Economic Stabi- 
lization Act of 1970, pursuant to 10 U.S.C. 140la(e), pay of member 


retired after Sept. 30, 1971, may not be less than if he had retired on 
that date 


Revocation limitations 


Notice to reservist of armed services under 10 U.S.C. 1331(d) of 
eligibility to retire pursuant to chapter 67 of Title 10, U.S.C., upon 
discovery that although member meets 20 years’ service requirement of 
1331(a) (2), he does not satisfy sec. 1331 (a) (3) to effect last 8 years of 
qualifying service must have been as member of Reserve component 
or war service requirement of sec. 1331(c), and that he is excluded from 
chapter by sec. 1331(a)(4) because he is entitled to retired pay under 
“another provision of law,’’ serves to validate only service eligibility 
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PAY—Continued 
Retired—Continued 

Revocation limitations—Continued 
requirements of clauses (2) and (3) of 10 U.S.C. 1331(a) since for purpose 
of 10 U.S.C. 1406, limiting revocation of retired pay because of error in 
determining years of service under sec. 1331(a)(2), both clauses must 
be read together, whereas sec. 1406 does not affect prohibitions in secs. 
1331(a) (4) and 1331(c) 

Notification pursuant to 10 U.S.C. 1331(d) to reservist of armed 
services of eligibility to retired pay under chapter 67 of Title 10, U.S.C., 
where member has been granted retired pay prior to discovery of in- 
eligibility is conclusive only as it pertains to service eligibility require- 
ment of sec. 1331(a)(2)—20 years of service computed under sec. 1332— 
and sec. 1331(a)(3) to effect that at least 8 years of qualifying service 
must be within category named in sec. 1332(a)(1), provided payment of 
retired pay began after Oct. 14, 1966, effective date of Pub. L. 89-652 
(10 U.S.C. 1331(d)) 


Service credits 
Dual credit 
Concurrent payments of retired pay 


Reserve officer with more than 20 years of active service in National 
Guard and Army Reserve discharged to accept commission with Public 
Health Service (PHS), who when 60 years of age was granted military 
retired pay concurrently with active duty pay and allowances from 
PHS, upon mandatory retirement from PHS under 42 U.S.C. 212(a)(1) 
was not entitled to credit for Reserve duty in computation of PHS 
retired pay in absence of statute authorizing dual benefits for same 
service. Since officer is entitled to greater benefit if Reserve duty is 
used to increase PHS retired pay, he is considered to have surrendered 
his Army Reserve retired status and he is indebted for Army retired 
pay received concurrently with PHS retired pay, notwithstanding 
payments were made in error and received in good faith 


Severance 

Early discharge 

During probationary period 

Regular Army officer with less than 3 years of service who was recom- 
mended for elimination under sec. IX, Ch. 5, AR 635-100, because of 
substandard performance of duty properly was discharged without 
severance pay since officer was not discharged under 10 U.S.C. Ch. 
359—secs. 3781-3787—and, therefore, sec. 3781 prescribing that board 
of officers may be convened to review record of officer to determine if 
he should be eliminated or required to show cause for his retention on 
active list is not for application and officer is considered to have been 
discharged under 10 U.S.C. 3814, which provides for discharge without 
severance pay while officer is in probationary status with less than 3 
years’ service, and par. 10-3b, AR 635-120, indicating to contrary 
should be clarified 





INDEX DIGEST 


PAY—Continued 

Withholding 

Debt liquidation 

Property losses 
Member on detail 

Although involuntary collection from current pay of officers and 
enlisted men of military department who while assigned to Dept. of 
Defense agency are held pecuniarily liable for loss, damage, or destruc- 
tion of Govt. property, even though not accountable for property, is 
not authorized absent specific statutory authority for setoff since prop- 
erty was not under control of service having jurisdiction of member 
charged, pursuant to 37 U.S.C. 1007(c) and 1007(e), only pertaining to 
enlisted members of Army and Air Force, Secretary concerned may 
promulgate regulations to provide for determination of member’s 
liability, relying on reporting of instrumentality whose property is 
involved, and for involuntary collection of indebtedness from current 
pay of member, or may cancel indebtedness pursuant to 10 U.S.C. 
4837(d) and 9837(d) 


Retired pay 

Unaccounted travel funds advanced by Federal Aviation Adminis- 
tration to members of Armed Forces detailed to Dept. of Transportation 
as “Sky Marshals’ to prevent air piracy, and who subsequently retired, 
may be recovered from retired pay of members indebted for outstanding 
travel funds advanced, pursuant to 5 U.S.C. 5514, notwithstanding 
debt arose in other than military department, as detailed member 
remains member of Armed Forces subject to recall to duty, and since 


his paramount obligation is to military, his pay and allowances are 
subject to military laws and regulations, and indebtedness of each in- 
dividual should be referred to appropriate military department for 
collection 


PAYMENTS 

Absence or unenforceability of contract 

Acceptance of goods or services by Government 

Grants-in-aid status 

Recovery of erroneous payments of Federal grants may not be waived 
on basis of quantum merutt doctrine which has been applied where goods 
or services are received by Govt. in absence of express contractual 
provision in view of fact it would be unfair for Govt. to have tangible 
benefits without recompense, since Govt. accrues no tangible benefits, 
as traditionally understood in context of quantum meruit and quantum 
valebat cases, from grant of funds, nor does activity carried out by 
grantee constitute efforts or labor performed for direct benefit of U.S.. 162 


Quantum meruit 
Payment in lieu of taxes 
Costs of performing governmental functions of installing traffic light 
over public highway or paving public dirt road in vicinity of Veterans 
Administration (VA) hospitals may not be shared by VA, since such 
governmental functions are generally financed from revenues raised by 
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PAYMENTS—Continued 
Absence or unenforceability of contract—Continued 
Quantum meruit—Continued 
Payment in lieu of taxes—Continued 
State and local taxation and Federal contributions in lieu of State and 
local taxes are not permitted in absence of specific statutory provision, 
and broad authority in 38 U.S.C. 5001 et seg. to operate hospitals does 
not contain necessary specific authorization for VA to participate in 
proposed governmental functions. Moreover, principle of payments 
measured by quantum of services rendered is only applicable to direct 
utility type services, such as sewer, water, trash, etc., that are furnished 


Checks. (See Checks) 
Contracts. (See Contracts, payments) 
Dual 

Under separate statutes 

Prohibition 

Civilian employee who incident to interruption of service in Hawaii 
under transportation agreement for period of active duty training in U.S. 
as Army reservist receives monetary allowance for return travel to 
Hawaii, upon reemployment under new transportation agreement is 
precluded by par. C4007 of Joint Travel Regs., prohibiting duplication 
of entitlement under separate statutes, to transportation to Hawaii as 
civilian and, therefore, employee is indebted for any amounts received 
for transportation incident to reemployment. Furthermore, since 
employee’s reemployment is regarded as new appointment and not 
transfer, payments made on assumption transfer was involved, such as 
temporary quarters subsistence and miscellaneous expenses under Office 
of Management and Budget Cir. No. A-56, were unauthorized and, too, 


In lieu of taxes. (See States, Federal payments in lieu of taxes) 


-PERSONAL SERVICES 

Contracts 

Basis for contracting personal services 

Since rule that purely personal services for Govt. are to be performed 
by Federal personnel under Govt. supervision is rule of policy and not 
positive law it need not be applied when contracting out is substantially 
more economical, feasible, or made necessary by unusual circumstances 
and services do not require Govt. supervision, and, therefore, services of 
Spanish translator obtained under purchase order may be continued and 
payment made in accordance with the terms of order. However, such 
services in future should be made subject to formal contract, for authority 
to use purchase order for services is primarily intended to relate to one- 
time operation. Overrules 6 Comp. Gen. 364 
Detective employment prohibition 

Applicability 

Bidder who was authorized to operate as detective agency at time its 
bid was submitted and was under consideration for award, and during 
part of period of its performance of interim guard service pending 
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PERSONAL SERVICES—Continued 
Detective employnent prohibition—Continued 
Applicability—Continued 

determination of its “legal entity,” but who is not now subject to 
prohibition against employment by Govt. of detective agencies— 
prohibition that applies regardless of actual services performed—since 
its detective agency license has expired, should not be eliminated from 
consideration for award of proposed service contract, in view of fact that 
bid describing corporate business of bidder ‘‘as guard service to com- 
mercial and residential establishments,” with no mention of its detective 
service was made in good faith 


POSTAL SERVICE, UNITED STATES 
Employees 
Compensation 
Postal Rate Commission employees 


In establishing permanent pay schedule for Postal Rate Commission 
employees exempted from General Schedule Pay Rates of Title 5 by 
5 U.S.C. 2104(b) and 2105(e), Commission is, pursuant to 39 U.S.C. 
3604(b), required to follow appropriate compensation rates established 
by Postal Service under ch. 10 of Title 39, notwithstanding sec. 3604(d) 
appears to give Commission independent authority as sec. 3604(d) does 
not supersede sec. 3604(b). However, sec. 3604(d) makes 39 U.S.C. 410(a) 
applicable to Commission to effect ‘‘No Federal law deaiing with public 
or Federal contracts, property, work, officers, employees, budgets, or 
funds * * * shall apply to the exercise of the powers of the Postal 
Service” and, therefore, the Commission and not U.S. GAO is vested 
with authority to make final determination as to applicability of ch. 10 of 
Title 39 to Commission 


PROPERTY 
Private 
Acquisition 
Relocation expenses to ‘‘displaced persons”’ 

Trailer park tenants notified to vacate only after Govt. signed agree- 
ment to lease building to be constructed on vacated land, are ‘‘displaced 
persons” as result of Federal and federally assisted programs within 
contemplation of Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970, and tenants are entitled to relocation 
expenses and assistance under act since lease transaction amounts, in 
effect, to Federal lease-construction project, even though five-point 
criteria established to determine building is “in existence’’—title; design; 
construction financing; building permit; and fixed completion date—to 
assure compliance with appropriation prohibition concerning payment of 
rental on lease agreements for space in buildings erected for Govt., had 
not been met, financing arrangement not having been completed as of 
date of issuance of space solicitation 
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PROPERTY—Continued 

Public 

Damage, loss, etc. 

Accountability of civilian and military personnel 
Liability determination 

Although involuntary collection from current pay of officers and 
enlisted men of military department who while assigned to Dept. of 
Defense agency are held pecuniarily liable for loss, damage, or destruction 
of Govt. property, even though not accountable for property, is not 
authorized absent specific statutory authority for setoff since property 
was not under control of service having jurisdiction of member charged, 
pursuant to 37 U.S.C. 1007(c) and 1007(e), only pertaining to enlisted 
members of Army and Air Force, Secretary concerned may promulgate 
regulations to provide for determination of member’s liability, relying on 
reporting of instrumentality whose property is involved, and for invol- 
untary collection of indebtedness from current pay of member, or may 
cancel indebtedness pursuant to 10 U.S.C. 4837(d) and 9837(d) 


Private use 
Receipts disposition 

Revenues received by Smithsonian Institution from several activities 
at National Zoo may be deposited into the Treasury to credit of the 
Institution under sec. 5589, Revised Statutes, 20 U.S.C. 53, since 
requirement for deposit of gross receipts from activities supported by 
appropriated funds into general fund of the Treasury as miscellaneous 
receipts, pursuant to sec. 3617, Revised Statutes, need not apply to Zoo 
operations that receive support from trust funds and gifts, and are 
conducted under authority of original trust charter and 1846 Organic 
Act and not on basis of real property rights. However, as bulk of admin- 
istration of Zoo activities will continue to be supported by appropriated 
funds, books should reflect gross amount of receipts realized from Zoo 
activities supported by appropriated funds and a full disclosure made to 
Congress. 42 Comp. Gen. 650, modified 


Surplus 
Disposition. (See Sales) 
Real. (See Real Property) 
PUBLIC BUILDINGS 
Construction 
Bid evaluation 
Time factor 
Invitation for building construction which although it did not spell out 
specific criteria for selection of either bid No. 1, providing for completion 
in 1,095 calendar days, or bid No. 2, completion in 870 days, in legal 
invitation, even though it is suggested future construction solicitations 
identify those factors that will be considered in selecting shorter or longer 
completion date, and award of contract to low bidder on basis of price 
on earlier completion date was proper since invitation provided for 
award on basis of price and other factors, and “other factors’”—rental 
space savings, gain in operating efficiency, and earlier availability of 
space to accommodate program and staff expansions—are costs that are 
too intangible to evaluate, as is provision for assessment of liquidated 





PUBLIC HEALTH SERVICE 
Commissioned personnel 
Retired pay 
Annuity election for dependents 
Validity 


Election by Army Reserve officer retired for age under 10 U.S.C. 1331 
not to participate in Retired Servicemen’s Family Protection Plan, 10 
U.S.C. 1441-1446, does not affect validity of his election to come under 
plan in connection with his retirement from Public Health Service (PHS), 
where he served as commissioned officer on active duty following dis- 
charge from Army Reserve. Since officer had in effect valid election to 
participate in plan at time of retirement from PHS, and there was implied 
surrender by him of his military retired pay at that time, deductions 
made from his PHS retired pay based solely on that retired pay were 


Computation 


Reserve officer with more than 20 years of active service in National 
Guard and Army Reserve discharged to accept commission with Public 
Health Service (PHS), who when 60 years of age was granted military 
retired pay concurrently with active duty pay and allowances from PHS, 
upon mandatory retirement from PHS under 42 U.S.C. 212(a)(1) was 
not entitled to credit for Reserve duty in computation of PHS retired 
pay in absence of statute authorizing dual benefits for same service. Since 
officer is entitled to greater benefit if Reserve duty is used to increase 
PHS retired pay, he is considered to have surrendered his Army Reserve 
retired status and he is indebted for Army retired pay received con- 
currently with PHS retired pay, notwithstanding payments were made 
in error and received in good faith 

Foreign government employment 


Retired member of Regular component of Commissioned Corps of 
Public Health Service who notified Service of intent to accept employ- 
ment with Canadian Dept. of Agriculture and inquired whether his retired 
pay would be affected if he became Canadian citizen is not eligible to 
receive retired pay unless his employment is approved by Congress, by 
virtue of Art. I, Sec. 9, Cl. 8 of U.S. Constitution and E.O. 5221, although 
in view of B-51184, Aug. 2, 1945, he may retain payments made. Status 
of officers of Commissioned Corps of PHS is like that held by Regular 
commissioned officers of armed services who are subject to constitutional 
provision and, therefore, pursuant to 44 Comp. Gen. 130, PHS officer 
may not receive retired pay while employed by Canadian Govt. without 
congressional consent. B-51184, Aug. 2, 1945, overruled 

PUBLIC UTILITIES 
Relocation 
Government liability 


Request of Potomac Electric Power Co. (PEPCO) for reimburse- 
ment of facilities relocation costs incurred incident to construction of 
Library of Congress James Madison Memorial Building was properly 
denied in absence of statutory authority similar to that under which 
PEPCO is being reimbursed for relocations of their facilities in con- 
nection with Metro program, and neither appropriation measures for 
Library of Congress building nor any other authority provides for pay- 

' nent of utility location costs by Architect of Capitol 
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PURCHASES 

Purchase orders 

Use limitation 

Since rule that purely personal services for Govt. are to be performed 
by Federal personnel under Govt. supervision is rule of policy and not 
positive law it need not be applied when contracting out is substantially 
more economical, feasible, or made necessary by unusual circumstances 
and services do not require Govt. supervision, and, therefore, services 
of Spanish translator obtained under purchase order may be continued 
and payment made in accordance with the terms of order. However, 
such services in future should be made subject to formal contract, for 
authority to use purchase order for services is primarily intended to 
relate to one-time operation. Overrules 6 Comp. Gen. 364 


QUARTERS 
Failure to furnish 
Vessel crew members 


Quarters and subsistence authorized by 5 U.S.C. 5947 to be furnished 
aboard vessels without charge to employees of Corps of Engineers, 
Dept. of Army, engaged in floating plant operations may not be obtained 
by contract in lieu of individual allowance to each employee that is 
prescribed by section for employees prevented from boarding vessel 
because of hazardous weather conditions or because vessel is in ship- 
yard undergoing repairs since purpose of sec. 5947 is to substitute al- 
lowance when quarters and subsistence cannot be provided on board 
vessel, and authority to furnish quarters or subsistence, or both, “on 
vessels, without charge” does not authorize furnishing of quarters 
and subsistence off vessel without charge in lieu of allowance payment. 
However, furnishing of quarters in accordance with 5 U.S.C. 5911 is 


QUARTERS ALLOWANCE 
Availability of quarters 
Assignment delayed 


Navy ensign, without dependents, who while on temporary duty in 
connection with fitting out a vessel was not assigned Govt. bachelor 
quarters for more than 2 months after reporting for duty, although 
aware of their availability within few days after arrival, and who for 
period prior to quarters assignment was credited with BAQ under 
37 U.S.C. 403(f), and resided, without authority, in civilian community 
and was paid per diem, is not considered to have been involuntarily 
assigned to quarters occupancy since he was aware of availability of 
of quarters and assignment policy in effect at the Command and, there- 
fore, his residency in civilian community was for his own convenience. 
Although payment of BAQ prior to assignment of quarters will not be 
questioned, there is no authority for further payment of BAQ 
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| QUARTERS ALLOWANCE—Continued 
College attendance 
Government quarters not occupied 


Members of uniformed services without dependents who, between 
permanent duty stations, attend civilian school to obtain baccalaureate 
degree under permissive travel orders at no expense to Govt., are en- 
titled, pursuant to 37 U.S.C. 403(f), to BAQ if not assigned Govt. 
quarters while on such temporary duty, since “no expense” provision 
in travel orders pertains to travel and per diem allowances incident to 
temporary duty which does not involve public business, and prohibition 
in 37 U.S.C. 320, which was basis for denying allowance in 39 Comp. 
Gen. 718, has been removed. Whether school assignment is regarded as 

1 period of temporary duty or leave of absence is immaterial, except if 
member is not entitled to pay and allowances___.......----.-------- 673 


Dependents 
Husband and wife both members of armed services 


Female officer who married another officer receiving basic allowance 
for quarters (BAQ) on account of childreu from previous marriage until 
his separation from service on June 7, 1971, is not entitled to allowance 
from date of birth of a son to the marriage on March 14, 1971, until 
her husband left service, for although under rule 12, table 3-2-4, Dept. 
of Defense Military Pay and Allowances Entitlements Manual when 
both members are assigned to same or adjacent bases or shore stations 
ard male member has dependents other than a wife and female member 
has dependents ‘in her own right’’—parents and children under 21 
from another marriage—and family type quarters are not assigned for 
joint occupancy, both are entitled to receive BAQ, the child born of 
the marriage of the two officers must be regarded as father’s dependent 

) to prevent dual BAQ payments-_---......------------------------- 413 


REAL PROPERTY 
Acquisition 
Relocation costs 
Uniform Relocation Assistance and Real Property Acquisition 
Policies Act of 1970 


Although Dept. of Housing and Urban Development must amend 
project grants, contracts, and agreements with State agencies entered 
into prior to Jan. 2, 1971, effective date of Uniform Relocation As- 
sistance and Real Property Acquisition Policies Act of 1970, in order 
to comply with title II of act which provides for relocation allowances 
and assistance to persons displaced by Federal and federally assisted 
programs on or after Jan. 2, 1971, including persons whose displacement 
was delayed until July 1, 1972, pursuant to sec. 221(b), cost-sharing 
requirements of sec. 211(a) do not apply since sec. 211(c) providing 

3 for amendment of programs to implement relocation assistance does 
not include sec. 211(a), and pursuant to sec. 220(a), repeal of Housing 
Act of 1949, as amended, does not affect 100 percent existing Federal 
liability for relocation costs 





475-947 O - 73 - 66 
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REGULATIONS 

Administrative v. statutory 

Distinctions 

Elimination 

Retroactive adjustment in pay rate of employee who upon reemploy- 
ment in GS-3 position following resignation from GS-6, step 4, position 
is placed in step 10 under highest-previous rate rule to step 1 in ac- 
cordance with administrative regulation restricting use of highest- 
previous rate rule may not be reversed as appointment to GS-3, step 
10, was not administrative waiver of administrative restriction on use 
of highest-previous rate rule, nor may original pay-setting action be 
affirmed by a regulating or higher level, since distinctions recognized in 
30 Comp. Gen. 492 between statutory and so-called purely adminis- 
trative regulations no longer appiy in view of contrary court cases and 
fact that B-158880 changed rule in 30 Comp. Gen. 492. However, 
overpayments received in good faith by employee may be waived under 


Noncompliance effect 
Delegated authority 


Federal agencies delegated authority by GSA, pursuant to 40 U.S.C. 
759(b) (2), to purchase automatic data processing equipment (ADPE) 
are required to conform to Federal Property Management Reg. (FPMR) 
promulgated by GSA to coordinate and provide for economic and 
efficient purchase of ADPE systems or units and, therefore, procure- 
ment of ADP equipment by Army Corps of Engineers delegated authority 
subject to provisions of FPMR, particularly late proposals and modi- 
fications provision—authority redelegated to District Engineer—is not 
governed by Armed Services Procurement Reg., and District Engineer 
vested with all authority and responsibility usual to position of con- 
tracting officer, with exception of choosing successful offeror, having 
issued request for proposals that failed to incorporate late proposal and 
modification requirement of FPMR, properly canceled request 


SAFETY GLASSES 
(See Clothing and Personal Furnishings, special clothing and equipment, 
hazardous occupations, safety glasses) 
SALES 
Bids 
Mistakes 
Lot v. unit price basis 
Not withstanding clause in invitation offering steel bolts for sale 
on lot basis provided that in event total bid price and unit bid price 
were not in agreement, “the unit bid price will not be considered,” 
contracting officer should have requested verification of bid price prior 
to award where bid on item appraised at $100 was $477.25, and other 
bids ranged from $7 to $82, since unit price multiplied by any of quanti- 
ties in lot item did not result in total price bid, but was correct for item 
below item bid on, and as Defense Disposal Manual DOD 4160.21-M 
requires sales contracting officer to examine all bids for mistakes and to 
request verification from bidder in cases of apparent mistake, even 
though sales terms indicate otherwise, contract awarded should be 
canceled and bid deposit refunded. B-173163, dated Oct. 1, 1971, 
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SALES—Continued 
Timber. (See Timber Sales) 
SELECTIVE SERVICE SYSTEM 
Delegation of authority by Director 
Training programs ° 
Authority to approve for payment on individual basis expenditures 
that are incurred in administration of training program established by 
Selective Service System pursuant to Govt. Employees Training Act 
(5 U.S.C. 4101-4118), and to establish criteria for payment, may be 
delegated by Director of Selective Service, and directive to this effect 
issued, notwithstanding neither language of Training Act nor imple- 
menting regulations do not expressly provide for delegation since secs. 
4103, 4109(a), and 4105(c) of Title 5, U.S. Code, in assigning to agency 
heads responsibility for establishment of training programs and for 
oversight of such programs sanction delegation of authority by agency 
heads in connection with development and conduct of agency training 


SMALL BUSINESS ADMINISTRATION 

Contracts 

Awards to small business concerns. (See Contracts, awards, small 

business concerns) 

Loans 

Appropriation obligation reporting 

Since requirement of sec. 1311 of Supplemental Appropriation Act 
of 1955, as amended, (31 U.S.C. 200), that recording of obligation must 
be supported by documents applies more readily to l-year or multi-year 
appropriations, SBA whose financial transactions involve loans from 
Business Loan and Investment Fund and Disaster Loan Fund—both 
revolving funds, appropriations to which remain available until ex- 
pended—may adopt reporting system that departs from exact obligation 
basis if specific nature of such reporting is disclosed to all appropriate 
budgetary authorities. Recognizing distinctions between loans, reports 
on guaranty loans may be made on commitment basis, on computed 
basis for obligation estimates, and on direct participation loans, and 
reports should include obligation statements 


Guaranteed loan programs 
Default, etc., by borrower 
Bank’s demand payment status 


Although under loan guarantee program conducted pursuant to sec. 
7(a) of Small Business Act, SBA has discretionary power to arrange 
for bank to make demand payment (immediate purchase) for percentage 
of loan guaranteed, either upon default of loan or when borrower 
breaches material covenant of loan agreement, payment by SBA to 
bank under loan guaranteed program ‘‘where SBA officials have knowl- 
edge, prior to payment, of possibility of bank negligence, fraud, or 
misrepresentation,” in order to protect certifying officers would not be 
in best interest of U.S. and may not be approved. However, SBA may 
pay innocent holder of guaranteed loan note upon default of borrower 
since payment will not waive any right of SBA against bank involved -_. 
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SMITHSONIAN INSTITUTION 

National Zoo 

Revenue disposition 

Revenues received by Smithsonian Institution from several activities 
at National Zoo may be deposited into the Treasury to credit of the 
Institution under sec. 5589, Revised Statutes, 20 U.S.C. 53, since re- 
quirement for deposit of gross receipts from activities supported by 
appropriated funds into general fund of the Treasury as miscellaneous 
receipts, pursuant to sec. 3617, Revised Statutes, need not apply to Zoo 
operations that receive support from trust funds and gifts, and are con- 
ducted under authority of original trust charter and 1846 Organic Act 
and not on basis of real property rights. However, as bulk of administra- 
tion of Zoo activities will continue to be supported by appropriated 
funds, books should reflect gross amount of receipts realized from Zoo 
activities supported by appropriated funds and a full disclosure made to 
Congress. 42 Comp. Gen. 650, modified 


STATES 

Employees 

Training by Federal Government 

State and local government employees who are admitted to Federal 
training programs established by Federal agencies to train Govt. 
professional, administrative, and technical personnel pursuant to sec. 
302 of Intergovernnmental Personnel Act of 1970 (Pub. L. 91-648, ap- 
proved Jan. 5, 1971) may not be reimbursed travel and subsistence 
expenses incurred incident to such training since undefined term “cost 
of training” in sec. 302, given its usual and ordinary meaning does not 
authorize Federal agency to pay travel and subsistence expenses of 
State and local government employees admitted to Federal training 


Federal aid, grants, etc. 

Disaster relief 

Appropriation availability 

Practice of Office of Emergency Preparedness (OEP) in calling upon 
Federal agencies to provide relief assistance pursuant to Disaster Relief 
Act of 1970 (42 U.S.C. 4401 et seg.) from their own funds pending re- 
imbursement from funds appropriated to President’s disaster fund or 
directly to performing agency is within scope of act. Not only is Congress 
well aware of practice, but sec. 203(f) of act provides for President to 
direct any Federal agency, with or without reimbursement, to provide 
disaster assistance—authority similar to that in repealed 1950 act, 
prescribing “such reimbursement to be in such amounts as President may 
deem appropriate’—and President having delegated his authority to 
Director of OEP by E.O. 11575, Federal agencies may be assigned to 
provide assistance without prior advance of funds from OEP 


Federal statutory restrictions 
Federal Government use of State employees 


Emergency Employment Act of 1971, designed to deal with high 
unemployment and drastic curtailment of vital public services at 
State and local levels because of lack of local revenues does not con- 
stitute statutory authority to enable Federal agencies to consent to have 





STATES—Continued 

Federal aid, grants, ete.—Continued 

Federal statutory restrictions—Continued 

Federal Government use of State employees—Continued 

work done for them by local non-Federal employees hired under act in 
view of prohibitory language in sec. 3679 of R.S., 31 U.S.C. 665(b), 
against accepting voluntary services or employing personal services in 
excess of that authorized by law, and because sums made available under 
act are intended to staff open local Govt. jobs and not Federal offices. 
Also to permit staffing of Federal offices would involve application of 
various laws relating to Federal employees 


State fund contributions 


Requirement in Adult Education Act of 1966 (20 U.S.C. 1201-1213), 
and implementing statutory regulation, that State’s contribution from 
non-Federal sources for any fiscal year “will be not less than amount 
expended for such purpose from such sources during preceding fiscal 
year” may not be waived since statute and regulation are constructive, 
if not actual, notice of requiremert, and grant funds are to be recovered if 
State fails to meet its financial contribution. If failure is due to circum- 
stances beyond State’s control, possible waiver is for consideration on 
individual basis. Fact that initially grant was erroneously made does not 
justify waiver as Govt. is only bound by acts of its agents within scope 
of delegated authority, which does not permit giving away money or 
property of U.S., either directly or by release of vested rights 


Recovery by Federal Government 
Waiver 


Recovery of erroneous payments of Federal grants may not be waived 
on basis of quantum meruit doctrine which has been applied where goods 
or services are received by Govt. in absence of express contractual pro- 
vision in view of fact it would be unfair for Govt. to have tangible benefits 
without recompense, since Govt. accrues no tangible benefits, as tradi- 
tionally understood in context of quantum meruit and quantum valebat 
cases, from grant of funds, nor does activity carried out by grantee con- 
stitute efforts or labor performed for direct benefit of U.S...........--. 


Relocation allowances and assistance 
Persons displaced by federally assisted programs 


Although Dept. of Housing and Urban Development must amend 
project grants, contracts, and agreements with State agencies entered 
into prior to Jan, 2, 1971, effective date of Uniform Relocation Assistance 
and Real Property Acquisition Policies Act of 1970, in order to comply 
with title II of act which provides for relocation allowances and assistance 
to persons displaced by Federal and federally assisted programs on or 
after Jan. 2, 1971, including persons whose displacement was delayed 
until July 1, 1972, pursuant to sec. 221(b), cost-sharing requirements of 
sec. 211(a) do not apply since sec. 211(c) providing for amendment of 
programs to implement relocation assistance does not include sec. 211(a), 
and pursuant to sec. 220(a), repeal of Housing Act of 1949, as amended, 
does not affect 100 percent existing Federal liability for relocation costs... 
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STATES—Continued 
Federal payments in lieu of taxes 
Governmental functions 
Specific authorization requirement 


Costs of performing governmental functions of installing traffic light 
over public highway or paving public dirt road in vicinity of Veterans 
Administration (VA) hospitals may not be shared by VA, since such 
governmental functions are generally financed from revenues raised by 
State and local taxation and Federal contributions in lieu of State and 
local taxes are not permitted in absence of specific statutory provision, 
and broad authority in 38 U.S.C. 5001 et seg. to operate hospitals does 
not contain necessary specific authorization for VA to participate in 
proposed governmental functions. Moreover, principle of payments 
measured by quantum of services rendered is only applicable to direct 
utility type services, such as sewer, water, trash, etc., that are furnished 


Municipalities 

Services to Federal Government 

Service charge v. tax 

Even though governmental or private entity furnishing ambulance 
services is supported in whole or in part by State or local taxes, VA may 
enter into contract for transporting veterans to and from a VA facility, 
provided political subdivision involved is not required to furnish such 
service without direct charge, and contract should not only provide for 
payments not to exceed fair and reasonable value of services received, 


but should comply with Fed. procurement law and regs. Under Missis- 
sippi statutes local governments are not required to furnish ambulance 
services and, therefore, VA may enter into contract with city of Biloxi or 
private concern to furnish transportation to and from VA center at 
Biloxi, but contract may not provide for subsidy since 46 Comp. Gen. 
616 is not precedent for authorizing subsidy payments generally. Modifies 
B-172945, June 22, 1971 


Vehicle parking tax 

The 25 percent tax imposed on rents charged for occupancy of parking 
space in parking stations which was paid by employee for parking Govt. 
vehicle while on official business may not be reimbursed to employee as 
incidence of tax falls directly on Govt. as lessee and under its constitu- 
tional prerogative, Govt. is entitled to rent or lease parking space free 
from payment of tax and employee was not required to pay tax. Mu- 
nicipal Code imposing tax exempts U.S. if payment is made by Govt. 
check, but it is not feasible for employee operating Govt. vehicle on 
official business to pay for parking by Govt. check. However, since 
Govt.’s immunity does not extend to employee when he operates his own 
vehicle on official business, he may be reimbursed tax under 5 U.S.C. 
5704 as part of parking cost. Modified by 52 C.G. 83 (1972) 


Taxes (See Taxes, State) 





STATION ALLOWANCES 
Military personnel 
Excess living costs outside United States, etc. 
Member on temporary duty between station changes 


Air Force officer whose orders transferring him from Hawaii to Virginia 
and providing for concurrent travel of dependents are amended to place 
officer on terminal temporary duty “Operation Bootstrap” at Univeristy 
of Southern Calif. at no expense to Govt., may be paid station housing 
allowance and cost-of-living allowance for dependents who continued to 
reside in Hawaii incident to his temporary assignment for period of 
permissive temporary duty pursuant to par. 3-19c, Air Force Manual 
36-11, since officer remained assigned to overseas station and was ex- 
pected to return to that station for change-of-station processing after 
completing assignment 

STATUTES OF LIMITATION 
Claims 
General Accounting Office 
**Actions at law’’ limitations 


Claim submitted by Western Union Telegraph Company within 10- 
year limitation period for filing claims with U.S. GAO for services denied 
administratively on basis claim was barred by l-year limitation of 
action provision in Communications Act, 47 U.S.C. 415(a), is cognizable 
under 31 U.S.C. 71 and 236, as time limitations for commencement of 
“actions at law’ prescribed by Communications Act and Interstate 
Commerce Act do not affect jurisdiction of GAO unless specifically 
provided by statute, and 3-year limitation for filing transportation claims 


with GAO prescribed by sec. 322 of Transportation Act, as amended, 49 
U.S.C. 66, does not affect right of firms providing service under Commu- 
nications Act to have their claims considered by GAO if presented within 
10 full years after dates on which claims first accrued 


Transportation 
Administrative delays 
Claims barred 

Claims for transporting shipments under Govt. Bs/L that were not 
presented for payment to U.S. GAO within 3 years of dates on which 
claims accrued pursuant to sec. 322 of the Transportation Act of 1940, as 
amended (49 U.S.C. 66), by reason of delayed handling in departments 
involved are barred and may not be considered for payment. A cause of 
action for transportation charges against U.S. accrues under sec. 322 
upon completion of transportation service and statute of limitation begins 
to run from date of delivery to consignee, and filing of a claim with some 
other agencyof Govt. does not satisfy requirements of act. Where running 
of 3-year period is imminent, claims may be filed directly with Trans- 
portation Division of GAO 
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STORAGE 

Household effects 

Military personnel 

Nontemporary storage 
Missing persons 

The requirement in Joint Travel Regs. that Secretary concerned or his 
designee at termination of each year member of uniformed services is in 
missing status—that is absent for period of more than 29 days—must 
determine need for and authorize an extension of nontemporary storage 
of household and personal effects of member provided under par. M8101- 
6 of the regs. is in accord with language of Public Law 90-236 (37 U.S.C. 
554(b) ) and its legislative history and, therefore, regs. may not be amend- 
ed to delete yearly approval requirement to provide for continuation 
of nontemporary storage so long as member is in missing status 


Outside United States 


Involuntary extension of overseas tour of duty being marked departure 
from usual practice of rotating members of uniformed services from 
overseas to U.S., extension may be viewed as unusual or emergency 
circumstances contemplated by 37 U.S.C. 406(e), which authorizes 
movement of dependents and household effects without regard to issu- 
ance of orders directing change of station. Therefore, Joint Travel Regs. 
may be amended to authorize reimbursement to member who unable to 
renew lease for local economy housing for extended tour of duty incurs ex- 
pense of drayage to other local economy quarters, or nontemporary 
storage, including any necessary drayage to storage, and drayage from 
nontemporary storage to local economy quarters 

SUBSIDIES 
Service contracts 


Even though governmental or private entity furnishing ambulance 
services is supported in whole or in part by State or local taxes, VA may 
enter into contract for transporting veterans to and from a VA facility, 
provided political subdivision involved is not required to furnish such 
service without direct charge, and contract should not only provide for 
payments not to exceed fair and reasonable value of services received, 
but should comply with Fed. procurement law and regs. Under Missis- 
sippi statutes local governments are not required to furnish ambulance 
services and, therefore, VA may enter into contract with city of Biloxi 
or private concern to furnish transportation to and from VA center at 
Biloxi, but contract may not provide for subsidy since 46 Comp. Gen. 
616 is not precedent for authorizing subsidy payments generally. Modi- 
fies B~172945, June 22, 1971 


SUBSISTENCE 

Meals furnished civilian employee 

Allowance when unavailable 

Quarters and subsistence authorized by 5 U.S.C. 5947 to be furnished 
aboard vessels without charge to employees of Corps of Engineers, Dept. 
of Army, engaged in floating plant operations may not be obtained by 
contract in lieu of individual allowance to each employee that is pre- 
scribed by section for employees prevented from boarding vessel because 
of hazardous weather conditions or because vessel is in shipyard under- 
going repairs since purpose of sec. 5947 is to substitute allowance when 
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SUBSISTENCE—Continued 
Meals furnished civilian employee—Continued 
Allowance when unavailable—Continued 

quarters and subsistence cannot be provided on board vessel, and au- 
thority to furnish quarters or subsistence, or both, ‘‘on vessels, without 
charge” does not authorize furnishing of quarters and subsistence off 
vessel without charge in lieu of allowance payment. However, furnishing 
of quarters in accordance with 5 U.S.C. 5911 is not precluded 


Per diem 
Delays 
Rest stopover 


Employee who at close of conference at 1600 on Friday remained in 
Chicago, departing for permanent duty station in Los Angeles by air 
10:05 Saturday, arriving after 4 hours air travel, is entitled to per diem 
for three-fourths of day for Saturday since in view of length of Friday 
workday and fact return travel by air and travel to and from airports 
would involve 6 hours, employee prudently determined to remain over- 
night in Chicago. Par. C1051-1 of Joint Travel Regs. provides that 
traveler on official business will exercise same care in incurring expenses 
that prudent person would exercise if traveling on personal business, 
and pars. C1051-2 and C10101-7 of regulations containing many pro- 
visions to meet numerous travel situations are only guidelines for use in 
determining whether in particular situation traveler acted in reasonable 


Military personnel 
Temporary duty 
En route to new duty station 
Permanent unit at temporary duty station 
Chief petty officer who incident to permanent duty station change 
from Memphis, Tennessee, to Patrol Squadron Eight at Brunswick, Me., 
is ordered to report on Apr. 29, 1971 for 19 weeks of instruction on tem- 
porary duty with Squadron Thirty at Patuxent River, Md., is entitled 
to per diem for entire period of temporary duty, notwithstanding unit 
to which assigned at his new permament duty station was located at 
Patuxent River until June 30, 1971, since par. M4201-4 of Jt. Trav. 
Regs. prohibiting payment of per diem within limits of permanent duty 
station has no application as officer was not member of Squadron Eight 
until he reported to Brunswick and, therefore, his travel status and per 
diem entitlement were not affected because his temporary duty station 
was for part of time old permanent station of Squadron 


Recall to permanent duty station 

Navy officer who was unable to fulfill temporary duty assignment 
because he was recalled to permanent station for emergency duties a few 
hours after arrival at temporary duty station and advance payment for 
rental of hotel room may be reimbursed in addition to taxi fare and tips 
for handling baggage at air terminal for advance payment, even though 
payment of per diem is precluded by par. M4253-3a of Joint Travel 
Regs. because officer’s absence from permanent duty station was less 
than 10 hours since officer under proper orders rented hotel room due to 
unavailability of Govt. quarters, and reimbursable hotel charge is con- 
sidered administrative expense that is chargeable to appropriation for 
Operation and Maintenance, Navy 
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SUBSISTENCE—Continued 
Per diem—Continued 
Temporary duty 
Station later designated as permanent 


Employee who while on temporary duty in Boston is confirmed for 
permanent appointment at temporary duty station effective July 12, 
1970, notice of which was not received at Boston until July 27, after 
employee had departed on July 23, and to which point he did not return 
to assume new duties until Aug. 9, during which period he performed 
duty at old headquarters, Chicago, returned to Boston to seek housing, 
attended conference, and was on leave, is considered to have been trans- 
ferred for travel and per diem purposes on Aug. 9, date he returned to 
Boston, and as employee was expected to return to Chicago after com- 
pleting temporary duty, rule that employee may not be allowed per 
diem after receiving notice temporary duty station is to be his permanent 
station has no application 


SUBVERSIVE ACTIVITIES PROHIBITION 
Training Government employees overseas 


In making determination whether prohibition in 5 U.S.C. 4107(a) 
against training of employees by, in, or through non-Govt. facility which 
teaches or advocates overthrow of Govt. of U.S. by force or violence; or 
by or through individual whose loyalty is in doubt applies to foreign 
organizations and individuals in foreign areas, DOD may delegate 
authority granted agency heads by E.O. 11348, dated Apr. 20, 1967, to 
determine eligibility of foreign government or international organization 
to provide training to major theatre or local commander, subject to 
consultation with Dept. of State and other appropriate Federal agencies 
in area, and may also provide that eligibility of noncitizens may be 
determined from security files in local or theatre level since applying 
procedures in 5 CFR 410.504 to determine security eligibility in the 
U.S. would be ineffective 


TAXES 
Federal 
Joint returns 
Refunds 


Negotiation of joint income tax refund checks issued in names of 
divorced couple on basis of joint income tax return by claimant’s former 
wife, without his knowledge or permission, did not extinguish liability of 
U.S. or pass title to endorsing bank, who therefore is subject to reclama- 
tion proceedings, as, absent statute or court decision to contrary, joint 
payees may not be considered as one person or entity so that endorse- 
ments of both were required for negotiation of checks. Moreover, Uni- 
form Commercial Code requires all joint payees must endorse and 
discharge negotiable instrument; and while code is not necessarily 
determinative with respect to Govt. checks, it should be followed to 
maximum extent practicable in interest of uniformity where it is not 
inconsistent with Federal interest, law, or court decisions. 50 Comp. Gen. 
441 modified 
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é TAXES—Continued 
J State 
- Government immunity 
Vehicle parking tax 
The 25 percent tax imposed on rents charged for occupancy of parking 
space in parking stations which was paid by employee for parking Govt. 
vehicle while on official business may not be reimbursed to employce as 
incidence of tax falls directly on Govt. as lessee and under its constitu- 
tional prerogative, Govt. is entitled to rent or lease parking space free 
from payment of tax and employee was not required to pay tax. Munici- 
pal Code imposing tax exempts U.S. if payment is made by Govt. 
check, but it is not feasible for employee operating Govt. vehicle on 
official business to pay for parking by Govt. check. However, since 
Govt.’s immunity does not extend to employee when he operates his 
own vehicle on official business, he may be reimbursed tax under 5 


U.S.C. 5704 as part of parking cost. Modified by 52 C.G. 83 
0 ieitics saretreenddirdurnubsunncetaguacqcusenésmbhichaeen 367 


TERRITORIES AND POSSESSIONS 
Guam. (See Guam) 


TIMBER SALES 
Access roads 
Amortization 
**Earned purchase credit’’ 
Transfers 


Proposal to change road amortization provisions in standard Forest 
Service timber sale contracts so as to permit transfer of “earned purchaser 
credit”? between contracts—credits earned when rate of timber removal 
is insufficient to amortize cost of constructing access roads built to area 
from which timber is to be removed—may not be approved in absence 
of statutory authority. To apply purchaser credits to other than con- 

9 tract of timber under which earned would exchange timber for road 
construction and 16 U.S.C. 476, authorizing sale of timber in national 
forests, provides that Secretary of Agriculture may sell timber for not 
BOS Ge CIEE NII. 6 ncn ncensceenpucnbaeccnenecenmesaaiay 826 
Bids 

Bid bond 

Sealed bid 
Auction timber sale 


Under combined sealed bid-auction timber sale, failure of high bidder 
to furnish bid bond with its seal bid submitted to qualify for oral bid- 
ding—failure corrected before oral bidding began—was minor informality, 
and defect having been remedied, high bid was properly included in oral 
bidding. Even if secs. 1-2.404-2(5)(f) and 1-10.103-4 of Federal Pro- 
curement Regs. requiring rejection of bids to furnish goods or services 
when bid bond is not furnished applied to timber sales, 38 Comp. Gen. 
532, incorporated in procurement regulations, should not be made appli- 
cable to timber sale since sealed bids only qualified bidders to participate 
in oral bidding and no competitive advantage accrued prior to oral 
bidding as no bidder knew whether any other bidder would submit 
oral bid in excess of his, or any other bidder’s sealed bid price...--~.--- 182 
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TORTS 


Claims under Federal Tort Claims Act 
Settlement 
Claimant’s indebtedness to Government 


Where agreement with person whose leg was negligently fractured 
when struck by food cart while visiting Veterans Administration hospital 
provided for settlement of tort claim in amount of $25,000, plus $5,857, 
cost of furnishing emergency and followup care at hospital pursuant to 
38 U.S.C. 611(b)—total award of $30,857—voucher issued in settlement 
of award should set off claimant’s indebtedness for hospitalization 
against total award, specifying credit of setoff to VA, Medical Care 
appropriation. However, where tort suit filed in Federal Dist. Court is 
compromised by Attorney General under 28 U.S.C. 2677, such agree- 
ment is net settlement, as is judgment that provides for deduction of 
indebtedness, and in each case debt for emergency hospitalization is 
extinguished notwithstanding appropriation involved will not be 
a Lie kine ee meee eae meme 


TRAILER ALLOWANCES 


Pullman rail car 
Status as mobile dwelling 


Pullman rail car converted and used as residence by member of 
uniformed services qualifies as mobile dwelling under par. M10001-1, 
Joint Travel Regs., which defines “house trailer’ as mobile dwelling 
constructed or coverted for use as residence and designed to be moved 
overland, either self-propelled or by towing, that contains household 
goods and personal effects of member and his dependents, and member is 
entitled to trailer allowance prescribed by 37 U.S.C. 409, which con- 
templates payment on mileage basis for overland travel, since there is no 
indication in sec. 409 that allowance is not applicable to privately owned 
Pullman car transported overland by rail, and subject to tariff charges, 
an well ae to. Misiway MiovetionW: oo. ook eo ee ek 


Storage and shipment of household effects 

Additional allowance precluded 

Employee of National Park Service in California who refusing to 
relocate with transferred functions was separated and granted severance 
pay, and who after placing his residence on market, which was sold 
within 2 months, and storing his household effects, departed for Wash- 
ington, D.C., in privately owned automobile, towing housetrailer, 
upon reinstatement in Park Service in Washington within 4 months, 
is entitled pursuant to 5 U.S.C. 5724(a) to same benefits he would have 
been entitled to had he transferred without break in service, and under 
Pub. L. 89-516, employee may be reimbursed for sale of house, storage 
of household effects, expenses incurred to travel to Washington with 
wife prior to reinstatement, and other proper relocation expenses. 
However, reimbursement for storage and shipment of employee’s effects 
precludes allowance of mileage for housetrailer__.........-..-------- 
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TRANSPORTATION 
Accessorial charges 
Evidence to support 


On shipments of electronic and other equipment, exceptions taken to 
line-haul charges derived from a sec. 22 tender (49 U.S.C. 22 and 317 
(b)), computed on basis of constructive weight, determined by multi- 
plying 7 pounds per cubic foot by cubic capacity of an exlusively used 
40-foot van—even though van was only size available to carrier and was 
not filled to capacity, or that exclusive use had not been requested— 
and to unrequested specialized handling charges will be reconsidered. 
Exceptions that were based on applying sliding scale of volume minimum 
weights and table of rates contained in tender, will be removed if it can 
be shown seals had been attached to vehicle by shipper, or exclusive use 
of vehicle had been ordered and furnished, and exceptions to accessorial 
charges will be allowed upon proof of authenticity 


Tariff interpretation 


Computing packing and unpacking services on shipment of household 
goods that moved under Govt. bill of lading on actual weight of ship- 
ment, 7,490 pounds, at rate provided for 4,000 to 7,999 pound range of 
carrier’s applicable tender for accessorial services rather than at lower 
rate prescribed for 8,000 pounds or more, produced overcharge which 
was properly recovered by setoff as carrier’s tender is subject to tariff of 
Movers & Warehousemen’s Association of America, Inc., to effect total 
transportation charge of any shipment shall not exceed charge computed 
by use of lowest weight and applicable rate in next higher weight bracket 
for same distance, if carrier’s tender does not provide an exception or 


none need be implied to give effect to tender, for it is what tender is, not 
what it should have been, that controls 


Automobiles 

Civilians on military duty 

Civilian employee serving in Hawaii under transportation agreement 
who as Army reservist is ordered, effective July 29, 1968, to active duty 
for training in U.S. and is granted military leave from July 18 to Aug. 1, 
1968 under 5 U.S.C. 5534, which is applicable to reservists and National 
Guardsmen, may be carried on civilian rolls beyond military reporting 
date; may be reimbursed pursuant to 5 U.S.C. 5724 on basis of admin- 
istrative approval for travel of dependents and shipment of privately 
owned automobile to U.S.; and may be also under 5 U.S.C. 5534 re- 
employed June 9, 1969, although released from active duty June 23, but 
employee entitled under 5 U.S.C. 6323 to 15 days military leave for 
single period of training, extending from 1 calendar year into next, 
having been granted military leave from July 18, to Aug. 1, 1968, may 
not be granted military leave from June 9 to 23, 1969, but may be 
granted annual leave 
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TRANSPORTATION—Continued 
Automobiles—Continued 
Military personnel 
Commercial vessels 
Reimbursement basis 


Enlisted Army member in grade E-5 and therefore eligible to have 
automobile shipped at Govt. expense pursuant to 10 U.S.C. 2634 incident 
to transfer overseas, who when erroneously denied such transportation 
arranged and paid for shipping vehicle by commercial means, is entitled 
to partial reimbursement in amount Army would have been charged by 
Military Sealift Command, Dept. of Navy, under its applicable schedule 
of rates if the Government had arranged for shipment. Regulations 
denying eligible member reimbursement for cost of shipping privately 
owned vehicle overseas by commercial means when he personally 
arranges for service because Govt. erroneously refused to do so may be 
amended to provide for partial reimbursement based on MSC costs. 45 
Comp. Gen. 39 and other similar decisions modified__............-.-- 
Bills 

Time-barred claims 

Claims for transporting shipments under Govt. Bs/L that were not 
presented for payment to U.S. GAO within 3 years of dates on which 
claims accrued pursuant to sec. 322 of the Transportation Act of 1940, 
as amended (49 U.S.C. 66), by reason of delayed handling in depart- 
ments involved are barred and may not be considered for payment. A 
cause of action for transportation charges against U.S. accrues under 
sec. 322 upon completion of transportation service and statute of limita- 
tion begins to run from date of delivery to consignee, and filing of a 
claim with some other agency of Govt. does not satisfy requirements of 
act. Where running of 3-year period is imminent, claims may be filed 
directly with Transportation Division of GAO_.............-------- 


Civilians on military duty 

Dual payments 

Civilian employee who incident to interruption of service in Hawaii 
under transportation agreement for period of active duty training in 
U.S. as Army reservist receives monetary allowance for return travel to 
Hawaii, upon reemployment under new transportation agreement is 
precluded by par. C4007 of Joint Travel Regs., prohibiting duplication 
of entitlement under separate statutes, to transportation to Hawaii as 
civilian and, therefore, employee is indebted for any amounts received 
for transportation incident to reemployment. Furthermore, since em- 
ployee’s reemployment is regarded as new appointment and not transfer, 
payments made on assumption transfer was involved, such as temporary 
quarters subsistence and miscellaneous expenses under Office of Manage- 
ment and Budget Cir. No. A-56, were unauthorized and, too, are for 
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TRANSPORTATION—Continued 

Dependents 

Civilians on military duty 

Civilian employee serving in Hawaii under transportation agreement 
who as Army reservist is ordered, effective July 29, 1968, to active duty 
for training in U.S. and is granted military leave from July 18 to Aug. 1, 
1968 under 5 U.S.C. 5534, which is applicable to reservists and National 
Guardsmen, may be carried on civilian rolls beyond military reporting 
date; may be reimbursed pursuant to 5 U.S.C. 5724 on basis of admin- 
istrative approval for travel of dependents and shipment of privately 
owned automobile to U.S.; and may be also under 5 U.S.C. 5534 re- 
employed June 9, 1969, although released from active duty June 23, but 
employee entitled under 5 U.S.C. 6323 to 15 days military leave for 
single period of training, extending from 1 calendar year into next, 
having been granted military leave from July 18, to Aug. 1, 1968, may 
not be granted military leave from June 9 to 23, 1969, but may be 
IEE I in acc mtin nc cnanccamdpecduuccasaunnaencausenae 


Military personnel 
Changes in grade or rank 
Ineffective for entitlement purposes 

Enlisted man married in Honolulu, his home, prior to enlisting in 
Army in 1968, where wife continued to reside when he was assigned to 
Vietnam in ineligible grade for dependent travel, who in 1970 prior to 
effective date of permanent station change to Texas was promoted to 
SP-5, eligible pay grade for dependent transportation, nevertheless is 
not entitled to reimbursement for wife’s transoceanic travel, even 
though his status is similar to that of member who acquired dependent 
overseas since he did not acquire dependent at overseas station and did 
not have at least 12 months remaining on his overseas tour, nor had 
dependent been authorized to be present in vicinity of his overseas 
station and he, therefore, is regarded as member “without dependents” 
within meaning of AR 55-46, and subject to restrictions of par. M7000— 
Se OR SNe BEE BOUIN ea Fo sracinsnguncnanien diniwnneimaniiucdiaietn 


Children 
Member’s duty station change during children’s visit 


Divorced Naval officer whose former wife was given legal custody, 
care, and control of their children under court order permitting them to 
visit with him during their summer vacation is considered to be member 
without dependents within meaning of par. M9001-2 of Joint Travel 
Regs. and, therefore, fact that children accompanied officer when his 
permanent duty station was changed during their visit does not entitle 
him to reimbursement for their transportation or to dislocation allowance 
for children under M9004—2-1, since travel of children was not to estab- 
lish residence and neither their visiting status nor their residence was 
changed. However, since officer was not assigned public quarters he is 
entitled pursuant to 37 U.S.C. 407 to dislocation allowance as member 
without dependents equal to quarters allowance for 1 month......-..- 
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TRANSPORTATION—Continued Page 
Dependents—Continued 
Military personnel—Continued 
Dependents acquired after issuance of orders 


Navy member who interrupted his travel from Saigon to Philadelphia 
incident to his transfer to Fleet Reserve to be married in England is not 
entitled to dependent’s transoceanic transportation at Govt. expense 
under authority of par. M7060 of Joint Travel Regs. since pursuant to 
par. 4300-2, member is considered to have been without dependent at 
restricted station and he, therefore, is subject to par. M7000-14, pro- 
hibiting payment by Govt. of transoceanic or overseas land transporta- 
tion of dependent, and to par. M7000-17, prohibiting transportation of 
dependents at Govt. expense upon member’s permanent change of 
station when presence of dependents at member’s overseas station was 
not authorized or approved by appropriate military overseas commander. 485 


Household effects 
Military personnel 
Election of benefits 
Irrevocable 


Election by Army Reserve 2nd Lt. incident to graduation from Officer 
Candidate School at Ft. Benning and assignment to 2 years’ active duty 
there, to move his household goods rather than his housetrailer from 
home of record to Columbus, Ga., where he had rented an apartment, 
because he anticipated duty in Vietnam, may not be revoked when 
overseas orders were canceled, and member paid trailer allowance 
authorized in 37 U.S.C. 409 in lieu of dislocation allowance and ship- 
ment of baggage and household goods. Unless erroneously informed of 
benefits and election is irrevocable, for an additional election or reelection 
may not be authorized, and finality in the settlement of claims is essential. 
Since member was aware of amounts payable whatever his election and 
he chose to move his household goods as most beneficial arrangement 
for him, he is not entitled to adjustment of cost.._........---.------ 509 


Packing, crating, drayage, etc. 
Involuntary extension of overseas tour of duty being marked departure 
from usual practice of rotating members of uniformed services from 
overseas to U.S., extension may be viewed as unusual or emergency 
circumstances contemplated by 37 U.S.C. 406(e), which authorizes 
movement of dependents and household effects without regard to issuance 
of orders directing change of station. Therefore, Joint Travel Regs. 
may be amended to authorize reimbursement to member who unable to 
renew lease for local economy housing for extended tour of duty incurs 
expense of drayage to other local economy quarters, or nontemporary 
storage, including any necessary drayage to storage, and drayage from 
nontemporary storage to local economy quarters.......------------- 17 
Trailer shipment 
Missing, interned, etc., persons 
Wife of Army warrant officer missing in action who moved household 
effects in her mobile home and was denied reimbursement for expenses 
incurred in movement of trailer, as 37 U.S.C. 554 in providing for travel 
and transportation of dependents and household and personal effects 
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TRANSPORTATION—Continued 


Household effects—Continued 

Military personnel—Continued 

Trailer shipment—Continued 
Missing, interned, etc., persons—Continued 
of members of uniformed services in missing status does not specifically 
include housetrailer, nevertheless may be reimbursed expense of trailer 
movement since amount involved is less than it would cost Govt. to 
comply with par. M8353 of Joint Travel Regs. authorizing shipment of 
household goods when member is in missing status for more than 29 days, 
either to his official home of record or residence of his next of kin 


Packing, crating, etc., charges 
Reimbursement 

Computing packing and unpacking services on shipment of household 
goods that moved under Govt. bill of lading on actual weight of shipment, 
7,490 pounds, at rate provided for 4,000 to 7,999 pound range of carrier’s 
applicable tender for accessorial services rather than at lower rate pre- 
scribed for 8,000 pounds or more, produced overcharge which was prop- 
erly recovered by setoff as carrier’s tender is subject to tariff of Movers & 
Warehousemen’s Association of America, Inc., to effect total transporta- 
tion charge of any shipment shall not exceed charge computed by use of 
lowest weight and applicable rate in next higher weight bracket for same 
distance, if carrier’s tender does not provide an exception or none need 
be implied to give effect to tender, for it is what tender is, not what it 
should have been, that edntrole. 2.6 - ois. end cesdeccccnassusdnece 


Military personnel 

In leave status without funds 

To eliminate difficulty being experienced in distinguishing between 
“cost-charge’”’ Govt. procured transportation furnished members travel- 
ing in leave status without prior orders who are without funds to return 
to their duty station and mixed travel that is adjusted under par. 
M4154 of the Joint Travel Regs. on travel vouchers of members travel- 
ing under change-of-station orders with leave en route who are without 
funds at their leave point and are also furnished Govt. procured trans- 
portation, regulations should be changed to produce uniformity in treat- 
ment of member travel claims. It is suggested that issuance of transpor- 
tation request (TR) in all leave cases be treated as “‘cost-charge’’ 
transaction and amount of TR deducted from pay and allowances due 
member, or in lieu of issuing TR, a casual payment be authorized__---_- 


Overcharges 
Tender cancellation disputed 


Rate tenders which offer reduced freight rates pursuant to sec. 22 of 
Interstate Commerce Act (49 U.S.C. 22 and 317(b)) on Govt. traffic 
are continuing offers to perform transportation services for stated prices, 
and as continuing offers power is created in offeree to make series of 
separate contracts by series of independent acceptances until at least 30 
days’ written notice by either party to tender of cancellation or modifica- 
tion of tender is received. Therefore, where Military Traffic Management 
and Terminal Service maintains supplements canceling or modifying 


_ four rate tenders were pot received and carrier insists they were mailed, 
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TRANSPORTATION—Continued 
Overcharges—Continued 
Tender cancellation disputed—Continued 
question of fact is raised and administrative statements must be accepted, 
and overcharges resulting from controversy are for recovery from carrier 
either directly or by deduction from any amounts subsequently due 
CUTER Es BOOT EE PY GE Os Cero wa ncccnancnncoccakancennutas 541 


Pullman rail car 
Mobile dwelling for trailer allowance purposes 


Pullman rail car converted and used as residence by member of uni- 
formed services qualifies as mobile dwelling under par. M10001-1, 
Joint Travel Regs., which defines ‘‘house trailer’ as mobile dwelling 
constructed or converted for use as residence and designed to be moved : 
overland, either self-propelled or by towing, that contains household i 
goods and personal effects of member and his dependents, and member | 
is entitled to trailer allowance prescribed by 37 U.S.C. 409, which f 
contemplates payment on mileage basis for overland travel, since there is i 
no indication in sec. 409 that allowance is not applicable to privately 
owned Pullman car transported overland by rail, and subject to tariff 
charges, as well as to highway movements._..........-----.-.-..... 806 
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Rates 

Exclusive use of vehicle 

Applicability 
Basis for determination 

On shipments of electronic and other equipment, exceptions taken to 
line-haul charges derived from a sec. 22 tender (49 U.S.C, 22 and 317 
(b)), computed on basis of constructive weight, determined by multiply- 
ing 7 pounds per cubic foot by cubic capacity of an exclusively used 
40-foot van—even though van was only size available to carrier and 
was not filled to capacity, or that exclusive use had not been requested— 
and to unrequested specialized handling charges will be reconsidered. 
Exceptions that were based on applying sliding scale of volume mini- 
mum weights and table of rates contained in tender, will be removed 
if it can be shown seals had been attached to vehicle by shipper, or 
exclusive use of vehicle had been ordered and furnished, and exceptions 
to accessorial charges will be allowed upon proof of authenticity. -.-.-- 208 


Increases 
Ex-parte 
Effective date 

Intrastate shipments of several carloads of aviation fuel that had 
been originally shipped in interstate commerce under Govt. bills of 
lading to storage areas other than points involved in reshipments and 
commingled with other fuel shipments are independent shipments and 
are not continuity of original interstate transportation, which ended 
when fuel was stored and, in addition, since intrastate reshipments 
moved within 30-day notice period of Ex-Parte rate increases, reship- 
ments are not subject to rate increase and claim for additional freight 
charges based on Ex-Parte rate increase is not applicable and may not 
DO in katie dadisinticettetétedininib anne aheeeeongeghuna >, ee 5 
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TRANSPORTATION—Continued 

Rates—Continued 

Section 22 quotations 

Shipping point not tender listing 

Claim for freight overcharges deducted pursuant to 49 U.S.C. 66 in 
payment of shipment of pallets of empty projectiles from Twin Cities 
Army Ammunition Plant, Minn., under Govt. bill of lading that made 
reference to sec. 22 I.C.C. (49 U.S.C. 22) special tariff rate—I.C.C. 
185—for shipments originating from New Brighton, Minn., located 2% 
miles from plant, was properly disallowed. Interpreting tender—con- 
tinuous unilateral offer—as any other contract document to determine 
intent of parties, evidences plant and New Brighton are not different 
locations since it is common knowledge ammunition plants are not 
located within municipalities, Govt. agent believed special tariff rate 
applied or other carriers would have been tendered shipment, and 
carrier’s agent did not object to B/L reference to I.C.C. 185 tender, 
issaud’ to seoure ammunition traffic... .........cccceccnccconcesncnane 

Tariffs 

Construction 
Accessorial charges 

Computing packing and unpacking services on shipment of house- 
hold goods that moved under Govt. bill of lading on actual weight of 
shipment, 7,490 pounds, at rate provided for 4,000 to 7,999 pound range 
of carrier’s applicable tender for accessorial services rather than at 
lower rate prescribed for 8,000 pounds or more, produced overcharge 
which was properly recovered by setoff as carrier’s tender is subject to 
tariff of Movers & Warehousemen’s Association of America, Inc., to 
effect total transportation charge of any shipment shall not exceed charge 
computed by use of lowest weight and applicable rate in next higher 
weight bracket for same distance, if carrier’s tender does not provide 
an exception or none need be implied to give effect to tender, for it is 
what tender is, not what it should have been, that controls__......... 


Supplements 
Receipt requirement to be effective 

Rate tenders which offer reduced freight rates pursuant to sec. 22 of 
Interstate Commerce Act (49 U.S.C. 22 and 317(b)) on Govt. traffic are 
continuing offers to perform transportation services for stated prices, 
and as continuing offers power is created in offeree to make series of 
separate contracts by series of independent acceptances until at least 
30 days’ written notice by either party to tender of cancellation or modi- 
fication of tender is received. Therefore, where Military Traffic Manage- 
ment and Terminal Service maintains supplements canceling or 
modifying four rate tenders were not received and carrier insists they 
were mailed, question of fact is raised and administrative statements 
must be accepted, and overcharges resulting from controversy are for 
recovery from carrier either directly or by deduction from any amounts 
subsequently due carrier as provided by 49 U.S.C. 66....-...-.-.--.. 
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TRANSPORTATION—Continued 

Requests 

Issuance, use, etc. 

**Cost-charge’’ basis 

To eliminate difficulty being experienced in distinguishing between 
“cost-charge”’ Govt. procured transportation furnished members 
traveling in leave status without prior orders who are without funds to 
return to their duty station and mixed travel that is adjusted under 
par. M4154 of the Joint Travel Regs. on travel vouchers of members 
traveling under change-of-station orders with leave en route who are 
without funds at their leave point and are also furnished Govt. procured 
transportation, regulations should be changed to produce uniformity in 
treatment of member travel claims. It is suggested that issuance of 
transportation request (TR) in all leave cases be treated as “‘cost- 
charge” transaction and amount to TR deducted from pay and allow- 
ances due member, or in lieu of issuing TR, a casual payment be 


TRAVEL EXPENSES 

Advances 

Unexpended amounts refund 

Military personnel detailed to civilian agency 

Unaccounted travel funds advanced by Federal Aviation Adminis- 
tration to members of Armed Forces detailed to Dept. of Transportation 
as “Sky Marshals’’ to prevent air piracy, and who subsequently retired, 
may be recovered from retired pay of members indebted for outstanding 
travel funds advanced, pursuant to 5 U.S.C. 5514, notwithstanding 
debt arose in other than military department, as detailed member 
remains member of Armed Forces subject to recall to duty, and since 
his paramount obligation is to military, his pay and allowances are 
subject to military laws and regulations, and indebtness of each in- 
dividual should be referred to appropriate military department for 
collection 


Military personnel 

Leaves of absence 

Temporary duty termination 

Navy enlisted member stationed in California who while on leave in 
Baltimore, which was authorized under orders providing for subsequent 
temporary duty to attend school in Rhode Island, is directed to return 
to permanent duty station upon completion of leave is entitled to travel 
allowances equivalent to round-trip distance between permanent duty 

wion and leave point, not to exceed round-trip distance between 
permanent and temporary duty stations, even though ordinarily such 
allowances are not payable for leave travel performed for personal 
reasons and not public business, since member performed circuitous 
travel to his leave point under competent orders, travel he would not 
have undertaken had he not been ordered to perform the temporary 
duty. B-166236, May 21, 1969, modified 
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TRAVEL EXPENSES—Continued 

Military personnel—Continued 

Miscellaneous expenses 

Reservists on temporary duty 

Members of Reserve components away from home on active duty for 
less than 20 weeks, and entitled to per diem at their permanent station, 
may be reimbursed such miscellaneous experses as are authorized for 
Regular members of uniformed services under part I, ch. 4, vol. 1 of the 
Joint Travel Regs. in connection with travel or temporary duty and 
regulations amended accordingly in view of parity intended to be accom- 
plished by the addition of clause (4) to 37 U.S.C. 404(a) by act of Dee. 1, 
1967, the amended regulations, of course, subject to limitations in part A, 
ch. 6. However, entitlement to travel between place of lodging or messing 
and duty as prescribed in par. M4413 may not be authorized since under 
clause (4) members at their permanent station performing annual training 
duty are not entitled to per diem when Govt. quarters and mess are 
available 


Taxicabs 
Temporary duty 

Navy officer who was unable to fulfill temporary duty assignment 
because he was recalled to permanent station for emergency duties 
a few hours after arrival at temporary duty station and advance pay- 
ment for rental of hotel room may be reimbursed in addition to taxi fare 
and tips for handling baggage at air terminal for advance payment, even 
though payment of per diem is precluded by par. M4253-3a of Joint 
Travel Regs. because officer’s absence from permanent duty station was 
less than 10 hours since officer under proper orders rented hotel room 
due to unavailability of Govt. quarters, and reimbursable hotel charge 
is considered administrative expense that is chargeable to appropriation 
for Operation and Maintenance, Navy 


Traveler’s checks 
Reimbursement 
Reimbursement to members of uniformed services for cost of purchas- 
ing traveler’s checks, whether related travel is performed within or with- 
out U.S., may be authorized without regard to value of checks purchased 
in view of broad authority for reimbursement in connection with travel 
of members and their dependents, and Joint Travel Regs. amended 
accordingly, thus bringing reimbursement for cost of traveler’s checks 
for travel within U.S. in line with long recognition that cost of traveler’s 
checks incident to travel outside U.S. is valid expense. However, amend- 
ment of Standardized Government Travel Regs. to accomplish same 
uniformity in reimbursing civilian employees for cost of traveler’s checks 
is matter for consideration by Administrator of GSA. 
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TRAVEL EXPENSES—Continued 
Overseas employees 
‘*Discount 50 Plan’’ reduced fares 
Entitlement 


“Discount 50 Plan,” published tariff that offers reduced air fares to 
Federal civilian employees and their dependents stationed outside 
Western Hemisphere and traveling on authorized leave at own expense 
is not available to employee who is to be reimbursed by U.S., nor may 
transportation request, use of which is limited to travel chargeable to 
U.S., be issued under Plan. However, employees who have used Plan 
incident to renewal agreement travel authorized by 5 U.S.C. 5728(a) 
may be reimbursed, and it is immaterial if employee did not travel to or 
spend substantial period at place of residence or authorized destination, 
but entitlement is limited to cost of travel to place of residence, and, 
furthermore, fact that employee’s dependents did not travel with him 
does not deprive him of entitlement to cost of their travel to different 
destination within U.S., limited to cost of traveling to actual place of 





Prudent person rule 


Employee who at close of conference at 1600 on Friday remained in 
Chicago, departing for permanent duty station in Los Angeles by air 
10:05 Saturday, arriving after 4 hours air travel, is entitled to per diem 
for three-fourths of day for Saturday since in view of length of Friday 
workday and fact return travel by air and travel to and from airports 
would involve 6 hours, employee prudently determined to remain over- 
night in Chicago. Par. C1051-1 of Joint Travel Regs. provides that 
traveler on official business will exercise same care in incurring expenses 
that prudent person would exercise if traveling on personal business, and 
pars. C1051-2 and C10101-7 of regulations containing many provisions 
to meet numerous travel situations are only guidelines for use in deter- 
mining whether in »particular situation traveler acted in reasonable 


Reemployment after separation 
Liability for expenses 


Entitlement to travel and transportation expenses of employee of 
Army in Canal Zone who separated in reduction-in-force action is re- 
turned to actual residence in U.S. and after 7-day break in service accepts 
position with another Dept. of Defense component located 419 miles 
from residence is because of break in service within purview of 5 U.S.C. 
5724a(c) and not 5 U.S.C. 5724(e). Under sec. 5724(a)(c), governing 
reimbursement of employees who involved in reduction-in-force or 
‘transfer of function are employed within 1 year of separation, acquiring 
agency bears expenses of employee’s travel between old and new stations, 
less costa incurred by losing agency, which if in excess of cost of direct 
travel between stations, need not be recouped by losing agency---.----- 14 
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TRAVEL EXPENSES—Continued 

Temporary duty 

Station later designated as permanent 

Employee who while on temporary duty in Boston is confirmed for 
permanent appointment at temporary duty station effective July 12, 
1970, notice of which was not received at Boston until July 27, after 
employee had departed on July 23, and to which point he did not return 
to assume new duties until Aug. 9, during which period he performed 
duty at old headquarters, Chicago, returned to Boston to seek housing, 
attended conference, and was on leave, is considered to have been trans- 
ferred for travel and per diem purposes on Aug. 9, date he returned to 
Boston, and as employee was expected to return to Chicago after com- 
pleting temporary duty, rule that employee may not be allowed per diem 
after receiving notice temporary duty station is to be his permanent 
station has no application 
Tips 

Baggage handling, etc. 

Temporary duty interrupted 


Navy officer who was unable to fulfill temporary duty assignment 
because he was recalled to permanent station for emergency duties a few 
hours after arrival at temporary duty station and advance payment for 
rental of hotel room may be reimbursed in addition to taxi fare and tips 
for handling baggage at air terminal for advance payment, even though 
payment of per diem is precluded by par. M4253-3a of Joint Travel Regs. 
because officer’s absence from permanent duty station was less than 10 
hours since officer under proper orders rented hotel room due to unavail- 
ability of Govt. quarters, and reimbursable hotel charge is considered 
administrative expense that is chargeable to-appropriation for Operation 
and Maintenance, Navy 


TRUST FUNDS 
(See Funds, trust) 
UNEMPLOYMENT 
Relief 
Emergency Employment Act of 1971 


Emergency Employment Act of 1971, designed to deal with high 
unemployment and drastic curtailment of vital public services at State 
and local levels because of lack of local revenues does not constitute 
statutory authority to enable Federal agencies to consent to have work 
done for them by local non-Federal employees hired under act in view of 
prohibitory language in sec. 3679 of R.S., 31 U.S.C. 665(b), against 
accepting voluntary services or employing personal services in excess of 
that authorized by law, and because sums made available under act are 
intended to staff open local Govt. jobs and not Federal offices. Also to 
permit staffing of Federal offices would involve application of various 
laws relating to Federal employees 
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VEHICLES 
Parking fee. (See Fees, parking) 
VESSELS 
Charters 
Long-term 


Hire costs for tankers to be constructed for charter to Military Sealift 
Command (MSC) for 5-year term with options to cover 15 years, and 
costs of breach, termination, failure to exercise renewal option, or value 
of lost tanker are operating expenses chargeable to Navy Industrial Fund 
since charter arrangement is not purchase of an asset requiring authoriza- 
tion and appropriation of funds. Fact that MSC assumes certain termi- 
nation costs does not transform 5-year charter with its 15-year renewal 
options into 20-year charter, and except for authority in sec. 739 of the 
Dept. of Defense Appropriations Act, 1972, DOD would be required to 
set aside cash for option termination costs; also question of the general, 
full faith and credit obligations of United States is for determination by 
Attorney General; and only way to insure investors of unconditional 
obligation of the Fund is to so provide in charter for each vessel 


Crews 
Quarters and subsistence on board vessels 
Unavailable 


Quarters and subsistence authorized by 5 U.S.C. 5947 to be furnished 
aboard vessels without charge to employees of Corps of Engineers, Dept. 
of Army, engaged in floating plant operations may not be obtained by 
contract in lieu of individual allowance to each employee that is prescribed 
by section for employees prevented from boarding vessel because of 
hazardous weather conditions or because vessel is in shipyard undergoing 
repairs since purpose of sec. 5947 is to substitute allowance when quarters 
and subsistence cannot be provided on board vessel, and authority to 
furnish quarters or subsistence, or both, ‘‘on vessels, without charge”’ 
does not authorized furnishing of quarters and subsistence off vessel 
without charge in lieu of allowance payment. However, furnishing of 
quarters in accordance with 5 U.S.C. 5911 is not precluded 


VETERANS ADMINISTRATION 
Contracts 
Ambulance services 
Authority to contract 


Even though governmental or private entity furnishing ambulance 
services is supported in whole or in part by State or local taxes, VA may 
enter into contract for transperting veterans to and from a VA facility, 
provided political subdivision involved is not required to furnish such 
service without direct charge, aud contract should not only provide for 
payments not to exceed fair and reasonable value of services received, 
but should comply with Fed. procurement law and regs. Under Mississippi 
statutes local governments are not required to furnish ambulance services 
and, therefore, VA mav enter into contract with city of Biloxi or private 
concern to furnish trans;crtetion to end from VA center at Biloxi, but 
contract may not provide for subsidy since 46 Comp. Gen. 616 is not 
precedent for authorizing subsidy payments generally. Modifies 
B-172945, June 22, 1971 
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VETERANS ADMINISTRATION—Continued 
Employees 
Medical and surgery 
Qualifications 
Licensing 


Use by VA’s Dept. of Medicine and Surgery of physicians who have 
been granted temporary or limited license to practice medicine, surgery, 
or osteopathy, from State where appropriate State Board has made 
determination that applicant is professionally qualified to practice in 
that State, but does not qualify for regular license, because he has not 
complied with various technical requirements—either statutory or 
administrative—such as residency or citizenship requirements, may be 
continued for period not to exceed 18 months in view of inability of 
Dept. to hire medical personnel with permanent or unrestricted licenses, 
provided VA also determines in accordance with 38 U.S.C. 4106(a) that 
individual involved is professionally qualified to practice medicine, 
surgery or osteopathy 


Hospital services 
Emergency to visitor injured at hospital 
Reimbursement 


Where agreement with person whose leg was negligently fractured 
when struck by food cart while visiting Veterans Administration hospital 
provided for settlement of tort claim in amount of $25,000, plus $5,857, 
cost of furnishing emergency and followup care at hospital pursuant to 
38 U.S.C. 611(b)—total award of $30,857—voucher issued in settlement 
of award should set off claimant’s indebtedness for hospitalization 


against total award, specifying credit of setoff to VA, Medical Care 
appropriation. However, where tort suit filed in Federal Dist. Court is 
compromised by Attorney General under 28 U.S.C. 2677, such agreement 
is net settlement, as is judgment that provides for deduction of indebted- 
ness, and in each case, debt for emergency hospitalization is extinguished 
notwithstanding appropriation involved will not be reimbursed 


VOLUNTARY SERVICES 

Prohibition against accepting 

State employees 

Emergercy Employment Act of 1971, designed to deal with high 
unemployment and drastic curtailment of vital public services at State 
and local levels because of lack of local revenues does not constitute 
statutory authority to enable Federal agencies to consent to have work 
done for them by local non-Federal employees hired under act in view of 
prohibitory language in sec. 3679 of R.S., 31 U.S.C. 665(b), against 
accepting voluntary services or employing personal services in excess of 
that authorized by law, and because sums made available under act are 
intended to staff open local Govt. jobs and not Federal offices. Also to 
permit staffing of Federal offices would involve application of various 
laws relating to Federal employees 
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WAGE AND PRICE STABILIZATION 
Contract matters 
Prices 
Certification 
Failure of low bidder to sign and submit with its bids price certification 
attached to three solicitations issued for printing and binding 
services may not be waived as minor informality. Certification 
addendum bound bidder to reduce, at time of billing, any prices offered 
in bid which did not conform to requirements of E.O. 11615, dated 
Aug. 15, 1971, issued under authority of Economic Stabilization Act of 
1970 for purpose of stabilizing prices, rents, wages and salaries in order 
to stabilize economy, reduce inflation, and minimize unemployment, and, 
therefore, bids submitted were nonresponsive under rule that if 
addendum to invitation affects price, quantity or quality, it concerns 
material matters that may not be waived even to effect savings for Govt. 


Escalation clause coverage 


Omission of price escalation clause to reflect impact of E.O. 11615, 
Aug. 15, 1971, which provides for stabilization of prices, rents, wages, 
salaries, from request for proposals to furnish projectiles that was issued 
to both Govt-owned, contractor operated facilities and privately owned 
facilities utilizing Govt-owned production equipment does not make 
solicitation defective. Opportunity during negotiations to propose 
contract with escalation provision having been declined by protestant 
because maximum amount of escalation would have to be added to 
price, it is not appropriate after submission of proposal to contend 
award cannot properly be made on basis of proposals which, as was 
case with protestant’s proposal, did not include escalation clause- ----- 


Wage determination provisions 


The general rule that failure of bidder to acknowledge receipt of 
amendment which could affect price, quality, or quantity of procure- 
ment being solicited, renders bid nonresponsive because bidder would 
have option to decide after bid opening to become eligible for award 
by furnishing extraneous evidence that addendum had been considered 
or to avoid award by remaining silent, is for application to low bid for 
construction of prefabricated metal building as unacknowledged amend- 
ment incorporated wage determination that affected contract price, 
notwithstanding that E.O. 11615, dated Aug. 15, 1971, concerning 
stabilization of prices, rents, wages and salaries was in effect, since 
Executive order does not obviate implementation of rates in wage de- 
termination and, therefore, failure to acknowledge amendment may 
not be waived 


Customs duty 
Product exempt from Buy American Act 


Procurement of tire chain assemblies having been included in items 
covered by U.S.-Norway Memorandum of Understanding Relating 
to Procurement of Defense Articles and Services (MOU), invitation for 
bids on item properly included notice of potential Norwegian source 
competition and duty-free Norwegian end product clauses. Therefore, 
contracting officer upon finding low bid of Norwegian firm acceptable 
is required under MOU agreement to request waiver of Buy American 
Act restrictions as being in public interest pursuant to 41 U.S.C. 10d, 
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WAGE AND PRICE STABILIZATION—Continued 
Customs duty—Continued 
Product exempt from Buy American Act—Continued 

and since waiver will have no impact on Balance of Payments, and 
exempts import duty as evaluation factor, thus exempting additional 
10 percent levy imposed by Presidential Proclamation 4074 of Aug. 15, 
1971, upon issuance of waiver, award may be made to low Norwegian 
bidder, if responsible, prospective contractor 


Military personnel 

Pay increases 

When in adjustment of retired or retainer pay under 10 U.S.C. 1401la 
to reflect Consumer Price Index cost-of-living increase effective June 1, 
1971, higher retired rate results for members retired on or prior to 
Sept. 30, 1971, computed at rates in E.O. 11577, dated Jan. 1, 1971, 
than for members retiring on or after Oct. 1, 1971, whose retired pay is 
for computation at rates in Pub. L. 92-129, effective Oct. 1, 1971, 
because of new rates prescribed by public law and exemption of military 
personnel placed in retired status during wage/price freeze period im- 
posed by E.O. 11615, dated Aug. 15, 1971, issued under Economic 
Stabilization Act of 1970, pursuant to 10 U.S.C. 140la(e), pay of mem- 
ber retired after Sept. 30, 1971, may not be less than if he had retired 
on that date 


Wage changes 
Federal employees 
Adjustment of wage increases withheld 


Use of terms “contract’’ and “employment contract” in sec. 203(c) 


of the Economic Stabilization Act Amendments of 1971, authorizing 
payment of wage or salary increases agreed to in employment contract 
executed prior to Aug. 15, 1971, to take effect prior to Nov. 14, 1971, 
but withheld by reason of the wage and price freeze imposed by E.O. 
11615, does not exclude General Schedule and other annual rate Federal 
employees from application of the section, and Federal wage board 
employees are within purview of sec. 203(c)(2) by reason that their 
pay increases resulted from agreement or established practice. Within- 
grade increases for both statutory and wage board employees may be 
paid retroactively as conditions of sec. 203(c)(3)(A) and (B) were 
satisfied to effect increases were provided by law or contract prior to 
Aug. 15, 1971, and funds are available to cover increases 


Administratively fixed compensation 


Acceptance by full-time referees in bankruptcy of comparability 
adjustment in rates of pay authorized for Govt. employees would in 
view of 2-year limitation on salary changes in sec. 40(b) of Bankruptcy 
Act, 11 U.S.C. 68(b), preclude any further adjustments in referee salaries 
by Judicial Conference until expiration of 2-year limitation since salaries 
of referees are administratively fixed and, therefore, are not within 
purview of sec. 3 of Economic Stabilization Act Amendments of 1971 
requiring adjustments in pay of employees subject to statutory pay 
system, which as definied in Federal Pay Comparability Act of 1970 
excludes administratively fixed salaries. Therefore, since administrative 
action is prerequisite to salary adjustments similar to those granted 
by sec. 3 of 1971 act, approval by Judicial Conference of salary adjust- 
ments are subject to sec. 40(b) limitation 
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WORDS AND PHRASES 
‘Could not be scheduled’’ 


In applying 5 U.S.C. 5542(b)(2)(B)(iv), which authorizes payment 
of overtime when travel after end of normal tour of duty “results from 
an event which could not be scheduled or controlled administratively,” 
term “event” although including anything which necessitates employee’s 
travel, requires existence of immediate official necessity in connection 
with event requiring travel, and if necessity is not so immediate as to 
preclude proper scheduling of travel, time in travel does not qualify as 
hours of employment, and phrase “could not be scheduled” contemp- 
lates more than fact that administrative pressures make scheduling in 
accordance with 5 U.S.C. 6101(b)(2) difficult or impractical, or emerg- 
ency situations. Events considered beyond administrative control are 
discussed in Federal Personnel Manual Supplement 990-2 


‘*Courtesy offer’’ 


Withdrawal of small business set-aside pursuant to par. 1-706.3, 
ASPR, cancellation of RFQ, and resolicitation of procurement to over- 
haul and modify aircraft propeller components from both large and small 
firms were not arbitrary actions where on basis of quote—not “courtesy 
offer’’—from small business concern prior to correction of standard 
industrial classification which changed its status to large business, 
contracting officer determined limiting quotations to small business 
would be detrimental to public interest, reasonable determination not- 
withstanding withdrawal notice did nov literally comply with ASPR 
1-706.3(a), or that before withdrawal, discussions were not held with all 
small business firms within competitive range (ASPR 3-805.1(a)), or 
that late price reduction by small firm was not considered 


‘*‘Debarred”’ 


Debarment of firms or individuals from securing Govt. contracts 
are of two types—by statute or regulation—neither of which defines 
term ‘“‘debarred.” However, grounds for listing firm or individual on 
Joint Consolidated List and consequences thereof are set forth in detail 
in Part 6 of Armed Services Procurement Reg. (ASPR). Administrative 
debarment of firm or individual under ASPR 1-604 may be authorized 
at discretion of Secretary of each department or by his authorized 
representative in public interest. Regulation is not based on specific 
statute dealing with debarment, but is in implementation of general 
authority to contract contained in Armed Services Procurement Act of 
1947, as amended (41 U.S.C. 151) 






727 


739 


INDEX DIGEST 


WORDS AND PHRASES—Continued 
‘*Dependent child’’ 


Term ‘‘dependent’’ as used in sec. 105 of Civil Functions Appropria- 
tion Act, 1954, as amended (2 C.Z. Code 232), which authorizes payment 
to Canal Zone Govt. of unrecoverable costs from employees of U.S. 
and their dependents for education and hospital and medical care 
furnished, in absence of statutory or valid regulatory definition of 
phrase “dependent child,” may be construed in accordance with defini- 
tion in Black’s Law Dictionary and, therefore, ‘dependent child” need 
not mean child under age of 21. However, as statement on invoice for 
medical services furnished daughter of Federal employee that she is 
‘full-time student under 23 years of age’ does not automatically 
establish dependency, and amount billed is not represented as un- 
recovered costs from employee or dependent, a3 required by statute, 
invoice may not be certified for payment 


‘*Event’’ 


In applying 5 U.S.C. 5542(b)(2)(B) (iv), which authorizes payment of 
overtime when travel after end of normal tour of duty “results from an 
event which could not be scheduled or controlled administratively,” 
term “event’’ although including anything which necessitates employee’s 
travel, requires existence of immediate official necessity in connection 
with event requiring travel, and if necessity is not so immediate as to 
preclude proper scheduling of travel, time in travel does not qualify as 
hours of employment, and phrase “could not be scheduled”? contemp- 
lates more than fact that administrative pressures make scheduling in 
accordance with 5 U.S.C. 6101(b)(2) difficult or impractical, or emerg- 
ency situations. Events considered beyond administrative control are 
discussed in Federal Personnel Manual Supplement 990-2 


‘Second guess”’ 


In issuing request for quotations, since use of Standard Form 18, 
which contained inconsistent and misleading provisions, instead of 
Form 33, was cause for rejection of low proposal on basis of failure to 
confirm that low quotation was firm offer and failure to submit revised 
proposal, use of form in absence of substantive reasons, even though 
authorized by par. 16-102.1(b) (1) of Armed Services Procurement Reg., 
is not required. To avoid placing prospective contractors in position to 
“second guess’ whether solicitation was requesting quotation or firm 
offer, Standard Form 33 should be used in future procurements thereby 
eliminating that prospective contractors go through additional step of 
confirming that their initial proposals are firm offers 
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